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Tuesday,  August  25,  1908,  10. SO  A,  M, 

The  Thirty-first  Annual  Meeting  of  the  American  Bar  Associa- 
tion, convened  in  the  New  Washington  Hotel,  Seattle,  Washing- 
ton^on  Tuesday,  August  25,  1908,  at  10.30  A.  M. 

The  meeting  was  called  to  order  by  Walter  George  Smith,  of 
Pennsylvania,  who  presented  the  President  of  the  Association, 
•Jacob  M.  Dickinson,  of  Illinois. 

The  President: 
Ladies  and  gentlemen :    It  gives  me  pleasure  to  introduce  the 
Honorable  Cornelius  H.  Hanford,  United  States  District  Judge 
for  the  Western  District  of  Washington,  who  will  speak  a  word 
of  welcome  on  behalf  of  the  Bar  of  the  State  of  Washington. 

Cornelius  H.  Hanford,  of  Washington : 

Mr.  President,  ladies  and  gentlemen :  I  am  here  on  behalf  of 
the  lawyers  of  Washington  to  welcome  you,  and  I  wish  to  ex- 
press to  you  in  unmeasured  terms  the  gratification  of  our  citi- 
zens at  having  you  meet  with  us.  Others  will  again  welcome 
you  to  the  city  and  to  the  Coast,  but  we  as  lawyers  in  our  humble 
way  give  you  hearty  welcome  aa  co-workers.  Many  persons  have 
the  misguided  idea  that  all  lawyers  do  is  to  stir  up  trouble.    But 
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we  know  differently.  Tlie  American  Bar  Association  stands  for 
good  citizenship,  the  Iiighest  type  of  manhood,  therefore,  we  are 
very  glad  indeed  to  have  you  in  our  city. 

The  President: 

I  also  take  pleasure  in  introducing  to  you  Honorable  John  F. 
^filler.  Mayor  of  the  City  of  Seattle. 

John  F.  Miller,  Mayor  of  Seattle,  Washington: 
Mr.  President,  ladies  and  members  of  the  American  Bar  Asso- 
ciation: For  the  first  time  in  the  history  of  your  /Association 
you  are  meeting  on  the  Pacific  Coast  and  it  is,  therefore,  a  dis- 
tinct honor  to  this  city  that  you  have  chosen  to  gather  here  now. 
It  augurs  well  for  the  great  West — the  great  West  that  is  rapidly 
coming  into  possession  of  her  own.  The  great  ocean  whose  tides 
wash  our  shores  will  soon  have  its  share  of  the  commerce  of  the 
old  world  and  the  new.  For  generations  the  Pacific  Coast  has 
had  but  one  great  commercial  centre,  brave,  heroic  San  Fran- 
cisco. For  fifty  years  she  was  supreme.  But  the  pendulum  of 
time  is  on  its  swing  and  now  that  city  has  challengers  on  both 
the  north  and  the  south.  Some  dav,  somewhere  on  this  Coast, 
will  be  one  of  the  greatest  commercial  cities  of  the  world. 

We  who  have  long  lived  in  the  West,  and  on  the  Coast,  know 
its  romance,  and  we  know  its  tragedy.  The  building  of  the  great 
railway  lines  to  this  Western  sea  meant  the  going  of  the  red  man 
and  the  coming  of  the  white.  The  vast  and  valuable  public 
domain  became  at  once  the  prize  of  many  millions  of  the  nation's 
best  men.  The  laws  framed  by  the  Congress,  in  the  main  wise 
and  wholesome,  were  liberal  to  the  end  that  along  with  the  home- 
builder  came  the  rascal,  the  rogue  and  the  corruptionist,  who  took 
bv  fraud  that  which  the  nation  intended  he  should  take  onlv  bv 
giving  value  received — that  is,  the  bona  fide  residence  of  the 
entryman.  For  a  time  these  rogues  and  rascals,  through  cor- 
ruption of  officials,  fattened  and  thrived,  but  the  hounds  of  jus- 
tice of  late  years  have  boen  deeply  baying  on  their  tracks,  and 
today,  as  some  of  them  sit  in  their  polished  halls,  they  find  their 
only  comfort,  their  only  solace,  their  only  refuge  in  that  clause 
of  mooted  wisdom  in  the  law,  the  statute  of  limitations. 
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To  our  brothers  of  the  British  crown  we  bid  a  special  welcome. 
Before  a  common  sentiment  and  common  language,  personal  or 
national  interest  must  be  tempered  and  cement  these  two  nations 
side  by  side,  and  they  will  carry  the  torch  of  civilization  and 
justice  to  the  end. 

The  City  of  Seattle  and  her  citizens  bid  you  a  sincere  and 
hearty  welcome,  and  may  this  meeting,  held  in  this  far-off,  but 
energetic  city,  enure  to  the  great  and  lasting  benefit  of  the 
American  people. 

The  President: 

I  have  the  honor  now  to  present  the  Honorable  Frank  S. 
Dietrich,  United  States  District  Judge  for  the  District  of  Idaho, 
who  will  welcome  the  Association  on  behalf  of  the  Bar  of  the 
Coast. 

Frank  S.  Dietrich,  of  Idaho : 

Gentlemen  of  the  American  Bar  Association,  ladies  and  gentle- 
men :  I  would  not  weary  you  with  over-much  welcome  of  words ; 
I  am  sure  that  I  could  not  add  to  the  cordialty  and  grace  of  the 
reception  already  tendered  to  you  by  Judge  Hanford  and  by 
]\Iavor  Miller.  Indeed,  were  the  citizens  of  the  State  of  Wash- 
ington  and  of  this  man^elous  young  city  your  only  hosts,  I  could 
more  properly  respond  as  a  guest;  for  I,  too,  like  many  of  you, 
am  the  recipient  of  their  gracious  hospitality.  But  we  of  the 
West,  widely  scattered  though  we  may  be,  are  so  much  more 
widely  separated  from  those  of  you  who  live  in  the  East  that 
we  usually  group  ourselves  together  as  one  family,  and  when  one 
of  us  has  as  a  guest  an  Eastern  cousin,  Ave  all  feel  that  the  visit 
i-^  meant  for  us. 

To  the  members  of  the  Bar  and  the  occupants  of  the  Bench, 
in  these  Western  States,  your  coming  is  of  special  interest,  be- 
cause there  is  between  you  and  them  a  special  tie,  and  there  goes 
out  from  them  to  you  a  special  feeling  of  kinship,  springing 
from  common  interests  and  a  common  training.  Many  of  us, 
residing  here  have  come  from  the  East.  We  see  in  some  of  you 
preceptors  in  the  schools  where  we  first  acquired  the  principles 
of  the  profession  we  follow.    We  see  in  some  of  you  associates  of 
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early  days,  and  in  some  of  you  we  find  merely  friends  of  mutual 
friends.  Your  coming  here  revives  tender  memories,  renews  old 
acquaintance,  and  hence  it  is  that  your  visit  gives  us  a  distinct 
pleasure,  whether  we  be  residents  of  the  City  of  Seattle,  or  of  the 
State  of  Washington,  or  of  one  of  the  adjoining  states.  We  wel- 
come you,  too,  because  we  feel  that  your  coming  not  only  brings 
us  pleasure,  but  it  brings  us  good.  Many  members  of  the  Bar 
in  this  sparsely  settled  district  labor  in  places  of  solitude,  apart 
from  the  mighty  currents  of  modem  life,  and  we  need,  possibly, 
to  have  held  up  before  us  anew  the  great  ideals  of  our  profession ; 
we  need  the  inspiration  of  meeting  men  who  are  leaders  in  the 
centres  of  our  business  and  social  life.  We  anticipate  much  from 
your  deliberations  and  from  our  conference  and  association  with 
you,  both  of  pleasure  and  of  profit. 

You  have  now  been  thrice  welcomed.  I  trust  that  you  will 
feel  thrice  welcome. 

The  President: 

Judge  Hanford,  Mayor  Miller  and  Judge  Dietrich:  The 
visiting  members  of  the  American  Bar  Association  deeply  appre- 
ciate this  cordial  reception  in  the  City  of  Seattle  to  the  "  Ever- 
green State,*^  and  the  delightful  hospitality  and  courtesy  that 
have  been  shown  them  in  advance  fully  vindicate  your  assurances 
of  welcome,  and  it  seems  now  that  even  nature  is  vying  with  you 
in  its  efforts  to  be  kindly  with  us,  and  I  now  entertain  the  hope 
that  it  will  sustain  the  veracity  of  those  of  us  who  told  our  friends, 
who  came  with  us,  of  the  majestic  snow-capped  mountains  lying 
within  view  of  this  city. 

Ijast  year  we  met  in  Portland,  Maine.  It  is  a  far  cry  from 
Maine  to  Puget  Sound,  and  I  do  not  mind  telling  you  that  the 
Executive  Committee  in  considering  the  place  of  next  meeting 
looked  with  some  fear  on  a  session  in  Seattle.  We  are  only  too 
thankful  today  that  we  consulted  our  hearts  and  not  our  fears, 
and  this  gathering  shows  conclusively  that  a  successful  session 
of  the  American  Bar  Association  can  be  held  on  the  Pacific 
Coast.  And  so,  since  we  are  here,  we  are  going  to  let  joy  be 
unconfined. 
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The  President  then  delivered  the  President's  Address. 
(See  the  Appendix.) 

The  Secretary: 

Mr.  President,  I  am  requested  to  give  some  notices.  An 
invitation  is  extended  to  all  Harvard  and  Yale  men,  members  of 
the  American  Bar  Association,  to  attend  a  reception  tendered 
Professor  Ames  and  Professor  Williston,  at  the  University  Club, 
tomorrow  evening  at  9.00  o'clock. 

The  President: 

I  was  requested  by  the  President  of  the  University  Club  to 
state  that  members  of  the  Association  will  be  welcome  at  the 
club  at  any  time  during  their  stay  in  the  city,  and  will  be 
accorded  all  the  privileges,  without  the  formality  of  a  card. 

New  members  were  then  elected. 
(See  List  of  New  Members.) 

The  President: 

The  election  of  the  General  Council  is  next  in  order,  and,  as 
it  is  the  custom  at  this  time,  we  will  take  a  recess  of  five  minutes. 
After  recess  members*  of  the  General  Council  were  elected. 
(See  List  of  Officers  at  end  of  Minutes.) 

W.  0.  Hari;,  of  Louisiana : 

I  ask  unanimous  consent  to  offer  a  resolution  at  this  time. 

The  President: 

Unless  objection  is  made,  the  gentleman  from  Ijouisiana  may 
read  his  resolution. 

W.  0.  Hari;: 

It  has  just  come  to  my  knowledge  that  Judge  William  W. 
Howe,  oncjof  the  eariiest  members,  and  a  former  President  of 
this  Association,  has  suffered  an  irreparable  loss  in  the  death  of 
his  son-in-law  and  law  partner.  Now,  the  resolution  is  as 
follows : 

Resolved,  That  the  President  of  this  Association  be  requested 
to  transmit  to  Judge  William  Wirt  Howe  the  sincere  sympathy 
of  the  members  of  the  American  Bar  Association  in  the  death  of 
his  son-in-law  and  partner,  Mr.  Clarence  B.  Cox. 

The  resolution  was  seconded  and  adopted. 
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John  C.  Richberg,  of  Illinois: 

Mr.  President,  I  desire  at  this  time  to  call  attention  to  the 
last  paragraph  in  By-law  VI,  which  reads : 

Xo  resolution  complimentarv  to  an  officer  or  member  for  any 
service  performed,  paper  lead  or  address  delivered,  shall  be  con- 
sidered bv  the  Association. 

■ 

My  reason  for  calling  attention  to  this  at  this  time  is  that  at 
Ihe  last  session  of  the  Association  we  had  resolutions  offered 
when  there  were  barely  forty  members  present,  at  the  tail  end  of 
the  session  when  the  business  was  presumed  to  have  been  practi- 
cally completorl.  A  resolution  was  offered  of  an  entirely  political 
nature,  and,  although  the  President  of  the  Association  begged 
the  mover  to  withdraw  it  for  various  good  reasons,  still  the  de- 
bate continued  for  upwards  of  an  hour.  The  resolution  was, 
however,  fortunately  defeated.  In  view  of  what  has  occurred 
and  to  avoid  what  is  likely  to  occur  in  the  future,  and  to  prevent 
this  Association  from  being  committed,  as  the  President  so  well 
expressed  in  his  opening  address  this  morning,  by  a  small  minor- 
ity, to  any  resolution  w^hich  the  Association  as  a  whole  would 
repudiate.  I,  therefore,  offer,  as  an  amendment  to  this  By-law, 
that  I  have  just  read  tlie  following  addition,  namely :  "  All 
other  resolutions  and  communications  shall  bo  referred,  without 
reading  or  debate,  to  the  Executive  Committee." 

Simeon  E.  Baldwin,  of  Connecticut: 
I  second  the  resolution. 

The  President: 

I  state,  for  the  information  of  the  mover  of  the  resolution, 
and  also  for  the  information  of  the  members  generally,  that  the 
Executive  Committee  has  alreadv  voted  to  recommend  the  follow- 
ing  amendment  to  the  By-laws:  "  Add  to  By-law  III  the  follow- 
ing clause :  All  resolutions  except  those  of  a  formal  character 
shall  be  referred  by  the  Chair  on  presentation,  without  debate, 
to  an  appropriate  committee;  and  no  resolution  which  is  not 
favorably  reported  by  the  committee  to  which  it  is  referred,  or 
adopted  by  the  Association,  shall  be  published  in  the  proceedings 
of  the  meeting." 

That  seems  to  cover  the  ground. 
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John  C.  Richberg: 

But  that  has  not  yet  been  adopted  by  the  Association. 

The  President: 

No,  but  it  is  contained  in  the  report  of  the  Executive  Com- 
mittee and  will  be  brought  up  when  the  report  of  the  committee 
is  presented. 

John  C.  Richberg: 

Then,  sir,  in  view  of  that  amendment,  which  I  understand  will 
come  up  when  the  Executive  Committee  reports,  I  withdraw  the 
resolution  that  I  offered. 

Joseph  R.  Edson,  of  the  District  of  Columbia : 

Mr.  President:    I  have  a  resolution  which  I  will  either  read 

now  or  pass  up  to  the  Secretary  to  be  handed  over  to  the  proper 

committee. 

Simeon  E.  Baldwin : 

I  call  for  the  reading  of  the  report  of  the  Executive  Com- 
mittee, which  is,  I  believe,  the  next  business  in  order. 

The  President: 

The  report  of  the  Secretary  is  first  in  order. 

John  Hinkley,  of  Maryland,  the  Secretary  of  the  Association, 
read  his  report,  which,  on  motion,  was  received  and  adopted. 
{See  the  Report  at  end  of  Minutes.) 

The  President : 

We  will  next  listen  to  the  rejwrt  of  the  Treasurer. 

Frederick  E.  Wadhams,  of  New  York,  the  Treasurer  of  the 
Association,  read  his  report,  and  the  same  was  referred  by  the 
President  to  the  Auditing  Committee. 

(See  the  Report  at  the  end  of  Minutes.) 

The  President: 

The  Secretary  will  read  the  list  of  committees  appointed  for 
this  meeting. 

The  committees  appointed  were  read  by  the  Secretary  as 
follows : 


10  COMMITTEES   APPOINTED. 

Auditing  Treasubeb's  Report: 

Robert  H.  Parkinson Illinois. 

C.  N.  Burch Tennessee. 

Reception  : 

Charles  Henry  Butler New  York. 

Aldis  B.  Browne Dist.  of  Columbia. 

Wm.  H.  Burges Texas. 

Charles  Noble  Gregory Iowa. 

Frank  M.  Higgins Maine. 

Francis  B.  James Ohio. 

R.  Saxe  Jones Washington. 

Thomas  J.  Kernan Louisiana. 

P.  W.  Meldrim Georgia. 

Rodney  A.  Mercur Pennsylvania. 

Charles  Monroe California. 

W.  A.  Peters Washington. 

Charles  N.  Potter Wyoming. 

W.  L.  Putnam Massachusetts. 

Bdmund  F.  Trabue Kentucky. 

Publications: 

Francis  B.  James Ohio. 

Charles  Noble  Gregory Iowa. 

James  Barr  Ames Massachusetts. 

Ejdmund  F.  Trabue Kentucky. 

C.  La  Rue  Munson Pennsylvania. 

Dinner: 

Frederick  B.  Wadhams New  York. 

William  H.  Staake Pennsylvania. 

Walter  George  Smith Pennsylvania. 

Richard  Saxe  Jones Washington. 

The  President: 

The  report  of  the  Executive  Committee  will  now  be  presented. 
The  report  was  read  by  the  Secretary. 
{See  the  Report  at  the  end  of  Minutes.) 

The  President: 

What  is  the  pleasure  of  the  meeting  in  regard  to  this  report  ? 
There  are  several  recommendations  contained  in  it,  and  T  pre- 
sume they  should  be  voted  upon  separately. 
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Simeon  E.  Baldwin,  of  Connecticut: 

I  move  that  the  report  be  approved  and  the  recommendations 
of  the  committee  adopted. 

The  motion  was  seconded  by  Everett  P.  Wheeler,  of  New 
York,  and  was  adopted. 

Joseph  R.  Edson,  of  the  District  of  Columbia : 
I  ask  unanimous  consent  to  introduce  without  reading  a  reso- 
lution and  have  it  referred  to  the  Committee  on  Patent,  Trade- 
Mark  and  Copyright  Law. 

The  President: 

Unless  there  is  objection  the  resolution  will  be  so  referred. 
There  being  no  objection,  the  gentleman  may  pass  up  to  the 
Secretary  his  resolution  and  it  will  be  turned  over  to  the  com- 
mittee on  Patent,  Trade-Mark  and  Copyright  Law. 

A  recess  was  taken  until  8  P.  M. 

Evening  Session. 

Ttiesday,  August  25,  190S,  S  P.  M. 

The  President  called  the  meeting  to  order. 
New  members  were  then  elected. 
(See  List  of  New  Members.) 

The  President: 

I  now  have  the  honor  to  introduce  the  Honorable  Cornelius 
H.  Hanford,  United  States  District  Judge  for  the  Western  Dis- 
trict of  Washington,  who  will  address  the  Association  upon  the 
subject  of  "  National  Progression  and  the  Increasing  Responsi- 
bilities of  Our  National  Judiciary." 

Cornelius  H.  Hanford,  of  Washington,  then  read  his  paper. 
-  (See  the  Appendix,) 

The  President: 

I  next  have  the  honor  of  introducing  Edgar  H.  Farrar,  of 
fjouisiana,  who  will  read  a  paper  on  "The  Extension  of  Ad- 
miralty Jurisdiction  by  Judicial  Interpretation.^ 

Edgar  H.  Farrar  then  read  his  paper. 
(See  the  Appendix.) 
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The  President: 

Discussion  upon  the  papers  to  which  we  have  listened  is  now  in 
order. 

Everett  P.  Wheeler,  of  New  York : 

I  should  like  to  say  a  word  upon  the  extremely  learned  and 
interesting  paper  read  by  the  gentleman  from  Tjouisiana.  The 
underlying  principle  of  construction,  which  is  contended  for  in 
that  paper,  is  vital.  It  applies  not  merely  to  the  admiralty  and 
maritime  jurisdiction,  but  to  every  clause  of  the  Constitu- 
tion, and  the  sentence  with  which  our  learned  friend  con- 
cluded his  paper  brings  that  to  the  test.  Is  it  a  test  of  the 
soundness  of  the  construction  of  anv  article  of  the  Con- 
stitution  to  ask  whether  the  framers  of  that  instrument  had 
that  particular  thing  in  mind?  The  author  of  the  paper  as- 
sumes that  to  be  the  test.  That,  I  beg  respectfully  to  controvert. 
For  example,  when  the  fathers  granted  jurisdiction  to  maintain 
a  navy  they  had  not  iron-dads  in  mind.  When  they  granted 
jurisdiction  to  maintain  the  carriage  of  the  mails  they  knew 
nothing  about  steam  engines  or  railways;  there  were  no  such 
things  in  existence  at  that  time.  And  to  give  another  and  per- 
liaps  more  familiar  illustration,  when  they  provided  for  the 
election  of  the  President  bv  electors  it  is  matter  of  historv  that 
it  was  their  intention  that  those  electors  should  exercise  a  dis- 
cretion in  tlie  matter  of  the  selection  of  the  President,  and  that 
our  modern  theory  that  it  is  the  people  who  vote  for  President 
through  the  instrumentality  of  electors  was  not  in  the  minds  of 
the  fathei-s  at  all.  Yet  the  growth  of  the  nation,  tlie  re<iuire- 
ments  of  the  Constitution,  have  brought  the  American  people  to 
the  unanimous  conclusion  that  the  electors  must  obev  the  will 
of  the  people  as  expressed  in  their  ballots  and  vote  (whatc^ver 
their  individual  judgment  may  be)  for  the  candidates  nominated 
by  their  party.  So  in  respect  of  the  mails,  Congress  without 
objection  from  anybody,  makes  provision  for  their  carriage  by 
rail.  So  you  can  go  through  the  whole  range  of  governmental 
powers,  and  I  venture  to  say  that  there  is  not  one  of  them  to 
which  we  can  safely  apply  the  test,  that  the  power  is  limited  to 
that  which  was  in  the  minds  of  the  framers  of  the  Constitution. 
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Then  let  us  go  a  step  further.  If  that  were  the  rule  the 
government  would  never  have  lasted  to  this  present  time.  You 
cannot  make  any  constitution  which  would  suit  a  growing  nation 
unless  the  constitution  itself  were  capable  of  growth.  As  well 
might  }'ou  say  that  the  suit  of  clothes  adequate  for  the  boy  of 
ten  years  would  fit  him  when  he  got  to  manhood  and  the  full  use 
of  his  powers  and  faculties. 

Edgar  H.  Farrar,  of  Ijouisiana : 

He  does  not  stretch  the  same  suit.    Pie  gets  a  new  one. 

Everett  P.  Wheeler : 

That  is  true,  but  the  distinction  in  this  present  case  is  that  it 
is  not  possible  for  us  to  get  a  new  suit  with  every  decade.  We 
have  a  Constitution  which  was  wisely  drafted  in  such  a  form  by 
the  men  who  made  it  that  it  was  stated  in  general  terms.  It  was 
in  the  minds  of  the  framers  of  the  Constitution  to  draw  it  in  such 
general  language  that  it  would  have  application  to  exigencies 
that  might  arise  in  the  future.  In  that  respect  it  was,  as  Mr. 
Gladstone  said,  the  most  wonderful  instrument  that  ever  sprang 
from  the  mind  of  man.  Compare  it  with  any  state  constitution, 
beginning  with  the  last,  that  of  Oklahoma,  and  you  will  find  that 
most  of  them  are  ten  times  as  long,  or  even  more,  and  that  they 
deal  with  the  greatest  variety  of  detail  and  endless  minutiae, 
whereas  the  Constitution  of  the  United  States  deals  with  all  sub- 
jects in  broad  and  general  language. 

One  word  more  in  regard  to  this  particular  subject  of  maritime 
and  admiralty  jurisdiction.  We  know  as  an  historical  fact  that 
the  framers  of  the  Constitution  were  familiar  with  the  public 
law  of  continental  Europe.  Montesquieu  in  particular,  in- 
fluenced their  judgment.  Our  doctrine,  referred  to  by  the  Presi- 
dent in  his  address  this  morning,  the  separation  of  the  judicial 
and  executive  and  legislative  powers,  was  not  an  English  doc- 
trine. It  was  a  doctrine  of  Montesquieu.  This  is  undoubtedly 
a  fundamental  idea  of  the  Constitution.  So  it  has  been  held  by 
the  Supreme  Court.  It  seems  to  me  that  when  we  come  to  study 
the  history  of  the  time,  and  of  the  Constitution,  we  cannot  fail 
to  observe  that  while  it  is  true,  as  Mr.  Farrar  has  pointed  out. 
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that  some  of  the  earlier  authorities  did  not  advert  to  the  con- 
tinental rule,  yet  it  is  also  true  that  later  authorities  stood  on 
solid  ground  when  they  held  that  it  was  not  the  purpose  of  the 
Constitution,  nor  within  its  scope  to  limit  the  power  of  the  Ad- 
miralty Court  within  the  limits  of  the  English  Admiralty,  but 
that  the  framers  of  the  Constitution  had  in  mind  the  broader 
jurisdiction  of  the  Admiralty  Courts  of  the  continent  of  Europe. 

Emory  Speer,  of  Georgia : 

It  occurs  to  me  that  the  cardinal  diflEerence  upon  this  in- 
teresting topic  between  the  very  distinguished  speakers,  who  have 
addressed  us  this  evening,  is  that  one  interpretation  of  the  evolu- 
tion of  our  admiralty  law  is  strictly  theoretical,  while  the  other 
is  practical.  Our  courts  and  our  government  have  extended  the 
jurisdiction  in  admiralty  to  the  inland  waters  of  our  country, 
because  of  the  obvious  necessity,  the  blessings  to  our  vast  inter- 
nal commerce,  and  because  it  is  in  no  sense  inimical  to  the  letter 
or  spirit  of  the  Constitution.  The  organic  law  provides  that  the 
judicial  power  shall  extend  "  to  all  cases  of  admiralty  and  mari- 
time jurisdiction."  The  English  rivers  are  short,  and  most  of 
them  probably  are  affected  to  their  full  navigable  extent  by  the 
rise  and  fall  of  the  tide.  Hence,  the  old  rule.  How  impotent 
would  have  been  jurisdiction,  thus  created,  to  protect  the  enor- 
mous values  carried  on  our  gigantic  rivers,  and  that  succession 
of  mighty  lakes,  extending  from  Duluth,  which  Proctor  Knott 
termed  "The  Zenith  City  of  the  Unsalted  Seas,"  to  the  upper 
sources  of  the  St.  Lawrence.  How  unprotected  would  have  been 
our  people,  whose  wealth  was  embarked  on  the  "  Father  of 
Waters"  and  its  gigantic  tributaries,  if  every  admiralty  tort  and 
every  admiralty  lien  had  been  left  to  the  determination  of  the 
devious  opinions  of  each  justice  of  the  peace,  whose  local  juris- 
diction comprehended  the  swamp  lands  in  the  many  states  along 
that  mighty  stream. 

It  was  inevitable,  therefore,  that  the  practical  jurists  of  this 
country  should  extend  the  elastic  language  of  the  Constitution, 
not  only 'to  that  river,  but  to  all  the  navigable  rivers  of  the 
United  States.  While  recently  passing  through  the  City  of 
Chicago,  I  learned  that  there  is  a  tonnage  there  superior  to  that 
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which  enters  the  City  of  London.  A  Chicago  man  told  me  so, 
and  it  must  be  true.  Can  it  be  said  that  the  admiralty  jurisdic- 
tion should  not  be  there  maintained  by  the  courts  of  the  United 
States?  One  of  our  greatest  admiralty  judges,  Associate  Justice 
Brown,  accumulated  his  vast  learning  on  the  Detroit  River,  whose 
bright  waters  are  daily  thronged  with  that  lake  commerce  which 
is  the  pride  of  every  American  citizen. 

It  occurs  to  me  that  the  political  and  judicial  philosophy, 
which  has  compelled  Congress  and  our  courts  to  utilize  the  elas- 
ticity and  flexibility  of  those  marvelous  facilities  of  the  Con- 
stitution, to  meet  the  exigencies  of  our  modem  civilization,  find 
ample  justification  in  the  wonders  resulting  therefrom.  Of 
course,  Washington,  Franklin,  Hamilton  and  the  other  great 
men  who  framed  the  Constitution,  could  not  have  anticipated  the 
day  of  the  steam  engine,  the  steam  boat,  the  telegraph,  the  tele- 
phone, or  the  growth  of  those  beneficent  corporations,  formed  to 
enchain  these  forces  of  nature,  and  make  them  available  and 
useful  for  all  the  future.  They  were  indeed,  as  has  been  said, 
"  prophetic  and  prescient  of  all  the  future  had  in  store.*^ 

It  may  be,  as  so  attractively  contended  by  our  distinguished 
brother  from  Ijouisiana,  Mr.  Parrar,  that  the  extension  of  the 
admiralty  jurisdiction  to  the  interior  waterways  and  the  Great 
I^akes  is  "  judge-made  law."  It  is,  nevertheless,  settled  law,  and 
at  this  time  it  can,  I  think,  be  safely  asserted  that  it  is  good  law. 

Stephen  H.  Allen,  of  Kansas: 

I  was  very  much  impressed  by  the  very  able  paper  that  has  been 
read,  and  I  was  greatly  impressed  with  the  proposition  that 
constitutional  limitations  are  in  their  nature  rigid.  We  are  gov- 
erned by  a  Constitution  adopted  more  than  a  hundred  years  ago, 
a  Constitution  which  of  necessity  could  not  provide  and  foresee 
all  the  exigencies  that  were  thereafter  to  happen.  Now  the 
proposition  presented  to  this  Association  is  this:  Are  the  judges 
authorized  by  construction  to  extend  the  limits  of  the  power  of 
a  particular  court;  are  they  authorized  by  this  great  fundamental 
Constitution  to  extend  their  power,  to  eliminate  the  powers  of  the 
people  through  the  old  common  law  system  to  determine  their 
controversies,  and  extend  arbitrarily  the  powers  of  the  judges  to 
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determine  according  to  tlieir  own  will?  T  am  not  willing;  to 
assent  to  the  proposition  that  any  power  has  been  lodged  in  the 
courts  to  extend  thus  their  own  powers.  I  am  not  willing  to 
assent  to  the  proposition  that  it  is  safe  to  entrust  to  federal  courts 
or  to  any  other  courts  the  right  to  extend  their  own  powers,  and 
increase  their  own  jurisdiction.  The  Constitution,  it  seems  to 
me,  is  a  limitation  on  those  powers,  and  unless  those  limitations 
are  observed,  the  Constitution  itself  is  of  no  force.  If  it  is  so 
elastic  that  it  will  stretch  over  all  the  inferior  waters  of  the  land, 
it  seems  to  me  that  it  is  sufficiently  elastic  to  stretch  over  the 
whole  broad  land,  the  praiiies,  the  desert  and  the  mountains. 

The  Association  then  adjourned  until  Wednesday,  August  26, 
1908,  at  10  A.  M. 

Second  Day. 
Wednesday,  August  26.  1908,  10,30  A,  M, 
The  President  called  the  meeting  to  order. 

The  President : 

Gentlemen,  I  have  the  honor  this  morning  of  introducing  to 
you  the  Honorable  George  Turner,  of  the  State  of  Washington, 
who  will  deliver  the  Annual  Address. 

George  Turner  then  delivered  the  Annual  Address. 
{See  the  Appendix.) 

Frederick  W.  Lehmann,  of  Missouri : 

I  move  the  report  of  the  Committee  to  Suggest  Remedies  and 
Formulate  Proposed  Laws  to  Prevent  Delay  and  Unnecessary 
Cost  in  Litigation  be  made  tlie  special  order  for  this  evening. 

The  motion  was  seconde<l  and  adopted. 

The  President: 

I  am  requested  by  members  of  the  Committee  on  Insurance 
Law  to  announce  that  the  report  of  that  committee  will  be  pre- 
sented later. 

Is  the  Committee  on  Jurisprudence  and  Law  Reform  ready  to 
report  ? 
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P.  W.  Meldrim,  of  Georgia : 

Nothing  having  been  referred  to  that  committee,  Mr.  Presi- 
dent; there  is,  tlierefore,  no  report  to  be  presented. 

The  President : 

The  Committee  on  Judicial  Administration  and  Remedial 
Procedure.  That  report  is  in  print.  As  the  Chairman  of  th§ 
committee  is  absent  it  will  be  deferred. 

The  Committee  on  Legal  Education  and  Admissions  to  the 
Bar. 

Henry  Wade  Rogers,  of  Connecticut : 

That  committee  has  no  report  to  make,  inasmuch  as  the  report 
submitted  last  year  was  not  acted  upon,  because  of  the  fact  that 
it  had  not  been  printed  in  time.  It  is  my  intention  to  bring 
before  the  Association  all  the  recommendations  in  the  report 
which  the  committee  unanimously  agreeil  to,  and  to  ask  that 
those  recommendations  be  adopted  by  the  Association  at  this 
time.  There  was  a  difference  of  opinion  in  the  committee  over 
the  recommendation  concerning  a  uniform  law  on  the  subject  of 
law  degrees.  As  the  gentleman  who  filed  a  minority  report  on 
that  subject  is  not  present,  I  will  not  bring  up  at  this  time  and 
in  his  absence,  that  portion  of  the  report.  But  I  move  that  all 
of  the  other  recommendations  made  by  the  committee  and  which 
are  printed  on  page  588  of  the  Proceedings  for  1907,  be 
approved. 

David  L.  Withington,  of  Hawaii  Territory : 
I  second  the  motion. 

Aldis  B.  Browne,  of  the  District  of  Columbia : 
I  desire  to  object  to  the  last  recommendation,  and  I  do  it  as 
a  matter  of  conscience.  Let  me  be  plain.  I  hold  a  minor  position 
in  a  night  law  school  in  the  City  of  Washington.  I  have  found 
from  an  experience  of  nearly  thirty  years  at  the  Bar  that  men 
who  have  prosecuted  diligently  their  studies  for  three  years  in  a 
night  school  were  the  equals  of  lawyers  who  had  enjoyed  more 
favored  opportunities  as  students  in  great  universities.  I  was 
admitted  to  the  Bar  from  the  Columbia  Law  School  in  Washing- 
ton, in  1879,  after  two  years'  study  in  a  law  school  proper,  but 
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after  several  years'  work  in  a  lawyer's  office.  Now,  in  the  school 
I  represent  we  have  a  post-graduate  course,  but  it  is  not  fair  to 
men  who  make  their  living  by  the  sweat  of  their  brow  in  the 
day  time  and  study  law  at  night  and  pass  an  examination  at  the 
end  of  three  years,  to  say  to  them  that  they  shall  be  subject  to 
an  additional  year  of  tuition  before  they  can  receive  their  degree. 
I  yield  to  no  man  in  my  advocacy  of  a  high  standard  of  educa- 
tion for  admission  to  the  Bar,  but  I  think  that  a  young  man  who 
studies  diligently  at  a  night  school,  and  passes  an  examination 
equal  to  that  of  a  man  coming  from  any  of  the  great  university 
law  schools,  is  entitled  to  receive  his  degree.  I  do  not  think  this 
last  recommendation  of  the  committee  should  prevail. 

G.  A.  C.  Rochester,  of  Washington : 

I  was  admitted  to  practice  law  in  Kentucky,  and  I  practiced 
there  and  in  the  State  of  Missouri  for  a  number  of  years  before 
coming  to  Seattle.  I  have  no  brief  here  to  represent  any  law 
school ;  I  am  not  a  professor  in  a  law  school  nor  am  I  the  grad- 
uate of  one,  but  I  do  assume  to  represent  the  poor  young  man 
who  tries  diligently  by  hard  work  and  study  to  make  his  way  to 
the  Bar  and  does  so  through  the  lawyer's  office,  or  in  his  own 
room,  after  he  has  worked  hard  at  some  other  business  during  the 
day  by  Avhich  to  support  himself.  It  may  be  that  this  Associa- 
tion should  be  composed  of  graduates  of  the  various  law  schools 
of  the  country ;  they  may  be  more  suited  to  practice  law,  than 
others,  but  I  do  not  believe  it.  I  think  this  recommendation 
takes  away  from  the  ambitious  young  man  the  opportunity  to 
earn  a  livelihood  and  at  the  same  time  secure  a  legal  education. 

Charles  H.  Carey,  of  Oregon : 

I  want  to  call  for  a  division  of  the  question  on  these  recom- 
mendations. I  suggest  that  the  question  be  put  first  on  the  first 
ten  recommendations  of  the  committee. 

Henry  Wade  Rogers,  of  Connecticut : 

Do  1  understand  the  gentleman  that  the  question  should  be  on 
the  adoption  of  all  the  recommendations  made  by  the  committee 
excepting  the  recommendations  as  to  night  schools,  and  that 
that  be  voted  on  separately? 
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Charles  H.  Carey : 
Yes,  sir. 

The  President : 

Is  that  motion  seconded  ? 

Fremont  Wood,  of  Idaho : 
I  second  the  motion. 

The  President: 

The  motion  is  to  adopt  the  first  ten  recommendations  of  the 
committee. 

The  first  ten  recommendations  of  the  committee  were  adopted. 

Henry  Wade  Rogers: 

I  now  move  the  adoption  of  the  recommendation  in  reference 
to  night  schools,  and  before  the  question  is  put,  I  wish  to  call 
the  attention  of  the  Association  to  the  fact  that  the  Association 
is  simply  asked  to  approve  the  action  of  those  night  schools  which 
have  voluntarily  increased  their  course  to  four  years,  and  that 
we  express  the  hope — not  that  we  require,  for  that  we  could  not 
do — ^that  we  express  the  hope  that  other  night  schools  will  see 
fit  to  take  similar  action. 

Jesse  A.  Baldwin,  of  Illinois : 

I  second  the  motion  made  by  the  Chairman  of  the  committee. 

Robert  S.  Taylor,  of  Indiana: 

Mr.  President  and  gentlemen:  I  simply  wish  to  make  this 
general  remark.  I  think  there  is  a  tendency  in  colleges  now-a- 
days  to  elongate  the  terms  of  study.  I  do  not  think  it  is  wise  to 
require  a  young  man  to  spend  too  much  of  his  youth  in  pre- 
liminary studies.  Youth  is  the  precious  time  of  life,  when  as- 
piration runs  highest  and  ambition  is  the  strongest,  and  when 
a  man  is  most  plastic,  and  able  to  take  on  impressions.  I  like  to 
see  a  young  man  get  a  chance  to  begin  his  life's  work  early.  With 
regard  to  night  schools,  I  have  observed  that  it  makes  not  nearly 
so  much  difference  as  to  the  amount  of  education  a  young  man 
has,  as  what  is  in  his  head  and  in  his  heart.  If  he  has  the  stuff 
in  him  to  make  a  lawyer,  he  will  make  a  lawyer  with  no  night 
school. 
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P.  P.  Carroll,  of  Washington : 

On  this  occasion,  we  speak  more  or  less  from  experience.  I 
believe  the  introduction  to  the  law  ought  to  have  in  it  the  highest 
standing  possible  to  be  acquired  by  the  individual  offering  him- 
self to  the  profession.  It  is  one  of  the  grandest  professions  that 
is  practiced  today  under  any  government  and  it  requires  a  fund 
of  information,  the  fulfillment  of  which  goes  into  every  science 
and  into  every  department  of  life  and  operation  of  the  human 
mind.  Now,  you  have  shysters  and  ambulance  chasers,  for  want 
of  education  logically  and  philosophically  to  start  and  follow  the 
science  of  law.  I  believe,  with  the  progress  of  our  country,  with 
the  progress  of  science  and  art,  that  the  lawyer  ought  to  be 
equal  to,  if  not  above,  that  progress.  I  believe  that  you  cannot, 
with  a  limited  education,  make  a  lawyer,  and  I  believe  that  any 
young  man,  if  fit  to  become  a  member  of  the  profession,  will 
accept  the  conditions  that  the  study  of  law  imposes  upon  him.  I 
submit  that  we  cannot  lav  down  too  severe  a  rule  for  the  admis- 
sion of  men  to  the  profession.  A  student  of  law  should  at  least, 
have  an  intelligent  understanding  of  Latin.  He  should  be  able 
to  take  up  and  read  the  works  of  Cicero  and  Caesar  and  other 
men  of  ancient  times  who  have  given  us  the  philosophy  and  the 
foundation  of  the  law.  The  civil  law  is  largely  dominating 
today  the  world  over,  and  especially  in  this  country,  what  we  call 
the  common  law;  the  ecclesiastical  law  is  largely  administered 
today  in  what  we  call  our  equity  courts,  and  the  original  works 
of  the  writers  and  publishers  of  this  jurisprudence  are  to  be 
found  in  the  Latin.  At  least  thirty  per  cent  of  what  Story  wrote 
in  his  "  Equity  Jurisprudence  "  consists  of  quotations  from  the 
original  works  in  Latin.  I  submit  again  that  we  ought  to  requiri' 
a  standard  as  high  as  the  human  mind  can  make  it  in  a  four 
years'  course. 

James  0.  Crosby,  of  Iowa : 

Mr.  President  and  gentlemen:  We  seem  to  be  boxing  around 
some  standard  by  which  we  can  measure  the  qualifications  neces- 
sarv  for  admission  to  the  Bar.  If  we  only  had  some  mechanical 
instrument  by  which  this  measure  could  be  ascertained,  it  would 
save  all  this  trouble.    Unfortunately  we  have  none.     Xow  it  is 
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l)roposed  to  extend  the  time  in  which  a  student  must  pass 
through  some  law  school  before  he  shall  be  entitled  to  an  exami- 
nation for  admission  to  the  Bar.  It  seems  to  me  this  is  losing 
sight  of  a  qualified  examining  committee  to  ascertain  whether  a 
student  possesses  the  necessary  qualifications  or  not.  If  there 
were  only  some  method  by  which  we  could  secure  an  examining 
committee,  qualified  to  discharge  its  duties,  then  they  could 
determine  the  qualifications  of  the  young  man,  irrespective  of  the 
time  he  had  spent  in  a  law  scKool,  or  a  law  office.  Alexander 
Hamilton  acquired  education  very  rapidly.  He  applied  to  one 
college  (Princeton)  and  asked  the  privilege  of  taking  the  course 
within  as  short  a  time  as  he  could  acquire  it,  but  it  would  not 
grant  him  the  permission.  Then  he  applied  to  another  college 
(Kings)  and  was  accepted,  and  he  took  the  four  years'  course 
in  two  years. 

It  has  just  been  asserted  that  a  classical  course  should  be  re- 
quired. While  it  is  excellent  for  mental  discipline,  it  will  not 
answer  in  place  of  practical  legal  knowledge. 

It  calls  to  mind  a  case  where  a  classical  young  lawyer  appeared 
before  a  justice  of  the  peace  for  the  defendant  in  a  case  of  assault 
and  battery,  and  in  summing  up  he  referred  to  leading  matters 
in  the  history  of  Greece  and  Rome. 

Answering  him  the  Yankee  pettifogger  said :  "  My  young 
friend  has  socked  like  Socrates,  ripped  like  Euripides  and  canted 
like  Cantharides;  but  what  has  all  that  to  do  with  this  case?  ^' 

There  should  not  be  any  rule  extending  the  time  of  prepara- 
tion required  to  enable  a  student  to  enter  an  examination,  but  if 
any  change  is  made  it  should  be  in  securing  more  certain  methods 
for  ascertaining  by  means  of  examination,  the  qualifications, 
educational  and  moral,  of  students  applying  for  admission  to  the 
Bar. 

Ernest  T.  Florance,  of  Louisiana: 

Is  it  true  in  our  experience  that  the  young  man  who  spends 
his  days  in  a  law  office,  studying  the  practice  of  law,  is  less  fit, 
after  three  years  of  night  study  in  the  theory  of  the  law,  to 
practice  his  profession,  than  a  young  man  w^ho  remains  for  four 
years  studying  law  theoretically,  and  knowing  absolutely  nothing 


22  DISCUSSION   OP   REPORT  ON   LEGAL   EDUCATION. 

of  its  practice  in  real  life?  I  do  not  believe  it.  This  is  not  a 
question  of  the  advantage  of  the  law  schools.  The  question  is: 
Which  character  of  training  better  fits  the  young  man  as  he  steps 
out  into  life?  I  believe  that  practical  experience  in  a  law  office, 
concurrent  with  theoretical  study  in  the  night  school  for,  say 
three  years,  makes  him  at  least  as  fit  to  handle  cases  when  he  first 
hangs  out  his  shingle,  as  four  years  spent  in  a  university  study- 
ing law  theoretically. 

Henry  Wade  Rogers,  of  Connecticut: 

I  simply  desire  to  say  that  the  men  who  are  studying  in  the 
night  schools  of  Washington  are  not  ordinarily  men  who  are 
studying  in  law  oflSces  in  the  day  time.  They  are  men  who  are 
holding  government  positions  in  the  departments,  and  working 
in  the  departments  in  the  day  time  and  studying  law  at  night. 
In  the  night  schools  of  other  cities  they  are  plumbers  or  clerks 
in  dry  goods  stores  in  the  day  time  and  students  of  law  at  night. 

Max  G.  Cohen,  of  Oregon : 

Mr.  President  and  gentlemen:  Having  listened  to  this  dis- 
cussion by  the  older  members  of  the  profession,  it  occurs  to  me 
that  the  trouble  with  the  legal  fraternity  today  is,  that  every  man 
seems  to  try  to  lower  the  standard  of  the  Bar  rather  than  to 
elevate  it.  I  believe  we  should  endeavor  to  raise  the  standard  as 
high  as  possible.  The  reason  why  the  medical  profession  is  so 
strong  today  is  because  it  has  a  standard  which  is  recognized  by 
every  state  in  the  union.  You  cannot  practice  medicine  in 
Oregon,  simply  because  you  have  been  admitted  to  practice  in 
Washington;  you  cannot  practice  in  New  York,  simply  because 
you  have  been  admitted  in  Pennsylvania.  In  my  state,  lawyers 
come  from  other  states  and  they  are  admitted  to  practice  upon 
their  diploma  or  certificate.  Now,  we  do  not  know  what  standard 
they  had  in  the  state  where  they  came  from.  I  believe  the  com- 
mittee should  be  sustained  in  the  recommendation  it  has  made, 
that  every  school  should  have  a  standard  of  four  years. 

H.  A.  Bronson,  of  North  Dakota : 

I  want  to  raise  my  voice,  Mr.  President,  in  favor  of  sustaining 
the  recommendation  made  by  this  committee.    I  am  an  instructor 
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in  a  law  school,  a  night  school  that  maintains  a  course  of  only 
three  years.  I  think  a  great  difficulty  has  been  experienced  in  our 
Western  states  along  the  line  of  trying  to  get  a  higher  standard 
established.  We  have  had  considerable  trouble  in  North  Dakota 
in  getting  the  Bar  educated  up  to  believing  that  a  higher  stand- 
ard should  be  required  for  admission  to  practice.  I  think  this 
Association  ought  to  take  the  stand  that  has  been  proposed,  and 
require  a  night  school  to  have  at  least  a  four  years'  course. 

W.  0.  Hart,  of  Louisiana : 

It  seems  to  me  this  discussion  has  taken  a  very  wide  range.  I 
do  not  think  any  one  here  desires  to  lower  the  standard  for  ad- 
mission to  the  Bar.  Now,  I  simply  rise  to  say,  that  the  expres- 
sion which  we  have  so  often  heard,  that  law  is  a  progressive 
science,  may  be  added  to  by  saying  that  the  examinations  are 
rather  progressive.  After  all,  it  is  the  man  that  must  determine 
whether  he  is  qualified  for  admission  to  the  Bar,  rather  than  the 
character  of  the  examinations,  or  the  three  years'  course,  or  the 
four  years'  course. 

The  President: 

Before  I  put  the  question  I  feel  that  I  ought  to  enter  a  protest 
against  the  aspersion  by  implication  that  has  been  cast  upon  the 
knowledge  of  Latin  by  justices  of  the  peace.  Down  near  my  old 
home  in  Tennessee,  there  was  a  negro  justice  of  the  peace,  before 
whom  a  lawyer  appeared  and  wanted  to  enter  a  nuno-pro-tunc 
order.  The  old  negro  justice  looked  over  his  spectacles,  scratched 
his  head,  and  said,  "  Well,  sah,  you  can't  nunc  it  now,  'cause  you 
didn't  pro  tunc  it  then." 

The  eleventh  and  twelfth  recommendations  of  the  committee 
were  adopted. 

Is  there  any  report  from  the  Committee  on  Judicial  Adminis- 
tration and  Remedial  Procedure  ? 

Henry  D.  Estabrook,  of  New  York,  Chairman,  presented  the 
report  of  the  committee. 

{See  the  Report  in  the  Appendix,) 

On  motion  the  report  was  received  and  the  recommendations 
adopted. 
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The  President: 

The  Committee  on  Commercial  Law? 

Ernest  T.  Florance,  of  Louisiana : 

In  the  absence  of  the  Chairman  of  ihe  committee,  Mr.  White- 
lock,  I  take  the  liberty  of  presenting  the  report  and  moving  that 
the  recommendations  made  by  the  committee  be  adopted  and  that 
tlie  incoming  Committee  on  Commercial  Law  be  instructed  to 
attempt  to  have  the  recommendations  carried  into  effect. 
{See  the  Report  in  the  Appendix.) 

The  President: 

Your  motion  relates  to  legislation,  does  it  not? 

Ernest  T.  Florance : 

Yes,  sir,  to  the  legislation  drafted  last  year.  The  draft  was 
approved  last  year,  and  then  recommitted  to  the  committee. 

The  President: 

Then  the  only  question  is  now,  whether  we  shall  instruct  the 
committee  to  continue  its  efforts  in  the  line  indicated  in  the 
report? 

Albert  W.  Biggs,  of  Tennessee : 

I  ask  the  consideration  of  this  report  in  its  several  sections; 
that  is,  that  the  provision  as  to  partnership  and  bills  of  lading 
be  first  taken  up.  I  make  this  suggestion  as  an  amendment  to 
the  gentleman^s  motion. 

The  amendment  was  seconded  and  adopted. 

Albert  W.  Biggs: 

I  now  move  that  the  first  and  second  sections  of  the  report  be 
adopted. 

The  motion  was  seconded  and  adopted  and  the  first  and  second 
sections  of  the  report  were  declared  adopted. 

Albert  W.  Biggs: 

As  to  the  remaining  section  of  the  report,  I  desire  to  enter 
my  opposition  to  it  in  so  far  as  it  would  undertake  to  amend  the 
Bankrupt  Act  so  as  to  change  the  definition  of  insolvency  and 
apply  the  rule  in  Troop  vs.  Martin,  in  13  Wallace,  as  the  present 
law. 
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The  President: 

The  Chair  would  remind  the  gentleman  that  we  cannot  recom- 
ment  affirmative  legislation  without  a  two-thirds  vote. 

Albert  W.  Biggs: 

Then,  sir,  I  move  that  the  Association  does  not  concur  in  the 
third  recommendation  made  by  the  committee  in  its  report. 

Stephen  H.  Allen,  of  Kansas: 
I  second  that  motion. 

Ernest  T.  Plorance,  of  Louisiana : 

If  the  gentleman  who  made  the  motion  will  refer  to  the  top  of 
page  four  of  this  report,  he  will  find  that  the  committee  there 
says  that  "  The  committee  accordingly  recommend  that  further 
efforts  be  abandoned  to  procure  an  amendment  to  the  Bankrupt 
Act  in  this  respect." 

Albert  W.  Biggs : 

Then  I  yield  on  that  proposition  and  withdraw  my  motion.  I 
had  not  read  that. 

The  President: 

Then  the  question  is  on  adopting  the  remainder  of  the  report. 

The  remainder  of  the  report  was  adopted. 

The  President: 

Is  there  any  report  from  the  Committee  on  International  Law  ? 

The  report  was  read  by  Charles  Noble  Gregory,  of  Iowa,  Chair- 
man, and  on  motion,  received  and  ordered  printed  in  the 
proceedings. 

{See  the  Report  in  the  Appendix.) 

The  President: 

Is  there  any  report  from  the  Committee  on  Grievances  ? 
No  report  was  made. 

Is  there  any  report  from  the  Committee  on  Obituaries  ? 
The  report  was  read  by  the  Secretary,  and  on  motion,  ordered 
printed  in  the  proceedings. 

(See  the  Report  in  the  Appendix.) 
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The  President: 

Is  there  any  report  from  the  Committee  on  Law  Reporting  and 
Digesting  ? 

The  report  was  presented  by  Charles  Henry  Butler,  of  New 
York,  and  on  motion  received  and  ordered  printed  in  the 
proceedings. 

{See  the  Report  in  the  Appendix.) 

The  President: 

The  Committee  on  Patent,  Trade-Mark  and  Copyright  Law? 

The  report  was  presented  by  Robert  S.  Taylor,  of  Indiana, 
Chairman,  and  on  motion,  received  and  ordered  printed  in  the 
proceedings  and  the  efforts  of  the  committee  to  procure  the  crea- 
tion by  Congress  of  a  Court  of  Patent  Appeals,  were  approved, 
and  the  committee  continued  with  directions  to  continue  their 
efforts  in  this  regard. 

(See  the  Report  in  the  Appendix,) 

The  President: 

Is  there  any  report  from  the  Committee  on  Taxation  ? 
The  report  was  read  by  Amasa  M.  Eaton,  of  Rhode  Island, 
and  on  motion  received  and  ordered  printed  in  the  proceedings. 
(See  the  Report  in  the  Appendix.) 

The  President: 

The  Committee  on  Uniform  State  Laws  ? 
The  report  was  presented  by  Amasa  M.  Eaton,  Chairman,  and 
on  motion,  received  and  ordered  printed  in  the  proceedings. 
(See  the  Report  in  the  Appendix.) 

The  President : 

The  report  of  the  Comparative  Law  Bureau. 

The  report  was  presented  by  Simeon  E.  Baldwin,  Director  of 
the  Bureau,  and,  on  motion,  received  and  ordered  printed  in  the 
proceedings. 

(See  the  Report  in  the  Appendix.) 

The  President : 

This  disposes  of  the  business  on  our  programme  for  this 
morning. 
A  recess  was  taken  until  8  P.  M. 
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Evening  Session. 

Wednesday,  August  26,  1908,  8  F.  M, 

In  the  absence  of  the  President,  the  meeting  was  called  to 
order  by  John  A.  Gibson,  Vice-President  for  California. 

New  members  were  then  elected. 
(See  List  of  New  Members.) 

On  motion  of  W.  E.  Mikell,  of  Pennsylvania,  A.  A.  Freeman, 
of  Carlsbad,  was  elected  member  of  the  General  Council  for  New 
Mexico. 

The  Chairman : 

I  understand  that  Judge  O'Day,  of  Portland,  desires  to  make 
an  announcement. 

Thomas  O'Day,  of  Oregon : 

My  associates  have  requested  me  as  a  resident  of  Portland  to 
invite  you  to  come  and  see  us  before  you  go  home.  We  will  open 
wide  our  doors  and  give  you  a  hearty  greeting.  Someone  sug- 
gested that  I  tender  you  the  keys  to  the  city,  but  I  happen  to 
know  that  we  have  no  keys.    The  town  is  wide  open. 

I  am  satisfied  that  if  you  will  come  to  our  city,  you  will  enjoy 
yourselves,  and  with  this  invitation,  and  in  the  anticipation  that 
we  shall  see  you,  I  bid  you  a  hearty  welcome. 

The  Chairman : 

Mr.  Frederick  Bausman,  of  the  Seattle  Bar,  will  now  deliver 
an  address  on  the  subject.  Whether  Our  Laws  are  Responsible 
for  the  Increase  of  Violent  Crime. 

Frederick  Bausman  then  read  his  paper. 
{See  the  Appendix.) 

The  Chairman : 

This  very  interesting  address  is*  now  open  for  discussion. 

Frederick  W.  Lehmann,  of  Missouri: 

There  is  a  report  of  a  special  committee  which  deals  in  some 
measure  with  the  matters  that  have  been  suggested  by  Mr.  Baus- 
man and  I  suggest  that  we  proceed  to  the  consideration  of  that 
report  and  then  both  can  be  discussed  together. 
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The  Chairman : 

I  believe  that  report  was  made  a  special  order  after  the  address 
this  evening;  therefore  it  will  now  be  received. 
The  report  was  presented  by  Everett  P.  Wheeler,  of  New  York. 
{See  the  Report  in  the  Appendix,) 

Everett  P.  Wheeler,  of  New  York : 

I  listened  with  the  greatest  interest  to  Mr.  Bailsman's  address. 
It  suggests  very  serious  matter  for  consideration,  and  it  may  very 
well  be  that  the  points  he  makes  could  be  wisely  considered  by  a 
committee  of  this  Association.  Let  it  not  be  thought,  however, 
that  because  he  dwells  upon  the  awakening  of  public  sentiment, 
that  it  is,  therefore,  inappropriate  that  this  committee  should 
report  on  the  legal  side.  I  am  sure  my  friend  would  agree  that 
it  is  desirable  that  the  moral  side,  the  public  sentiment,  and  the 
legal  side  should  go  hand  in  hand.  Our  committee  has  dealt  with 
the  legal  side  and  I  will  state  the  substance  of  the  report.  The 
evils  of  the  present  practice  are  very  great.  In  the  first  place,  we 
have  all  had  this  experience :  We  have  attended  in  court,  tried 
our  case,  had  a  good  case,  and  succeeded  in  it.  The  defeated 
party  has  taken  an  appeal,  and  on  some  technicial  point,  quite 
apart  from  the  merits  of  the  case,  the  appellate  court  has  ordered 
a  new  trial.  You  go  back  for  a  new  trial.  Not  only  are  you  put 
to  the  expense  of  the  trial,  and  the  delay  of  the  reversal,  but  you 
find  your  witnesses  scattered.  If  it  is  suggested  to  you,  as  it 
sometimes  is,  that  you  may  read  their  testimony  from  the  record, 
you  find  that  the  reading  from  the  record  of  a  previous  trial  has 
not  the  same  effect  on  the  jury  that  seeing  the  witnesses  and 
hearing  them  testify  had.  That  is  the  first  grievance  that  we 
sought  to  remedy. 

The  second  is  this,  which  has  also  been  frequently  encountered. 
You  attend  in  court;  your  witnesses  are  there,  perhaps  brought 
from  a  great  distance  and  at  large  expense ;  you  open  to  the  jury 
and  present  your  evidence,  and  then  you  are  met  by  the  legal 
objection,  in  various  forms,  according  to  the  procedure  in  differ- 
ent jurisdictions,  that  even  admitting  all  your  allegations  to  be 
true,  you  still  are  not  entitled  to  judgment  and  so  your  suit  is 
dismissed.    You  take  your  appeal ;  the  appellate  court  holds  that 
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upon  your  all(»gations  you  were  entitled  to  recover,  but  it  docs  not 
render  judgment  in  your  favor,  it  sends  you  back  for  another 
trial.  Your  witnesses  are  scattered,  and  you  are  put  again  to  the 
expense  involved  in  the  new  trial. 

The  third  evil  we  deal  with  is  that  discussed  in  the  very  inter- 
esting paper  that  we  heard  tonight,  and  that  is  the  allowance  of 
appeals  in  criminal  cases,  without  the  color  of  merit.  I  may 
mention  a  recent  case  in  New  York.  The  private  secretary  of  a 
wealthy  man  was  charged  with  murdering  his  employer.  One 
thing  was  certain,  that  he  had  gotten  the  money  of  his  employer 
into  his  possession.  He  was  put  on  trial,  he  had  the  benefit  of 
able  counsel,  medical  evidence  and  experts.  He  was  convicted, 
and  his  conviction  was  affirmed  by  the  Court  of  Appeals,  which 
in  New  York  has  the  right  to  pass  upon  the  merits  in  murder 
cases,  and  to  reverse  the  judgment  if  in  the  court's  opinion  the 
accused  should  not  have  been  convicted  upon  the  merits.  The 
Governor  refused  to  commute  the  sentence,  saying  he  thought 
that  would  be  an  interference  with  the  jurisdiction  of  the  court 
for  him  to  interfere  when  after  a  full  and  fair  trial  the  man  had 
been  found  guiltv.  Then  a  counselor  of  the  court  sued  out  a  writ 
of  error  to  the  Supreme  Court  of  the  United  States,  alleging  in 
his  petition  that  there  was  a  federal  question  involved.  There 
was  no  federal  question  involved,  but  under  the  law,  the  justice 
to  whom  the  application  was  made,  Mr.  Justice  Day,  was  bound 
to  allow  the  writ  of  error  and  he  did  allow  it.  That  of  course 
gave  delay,  and  on  almost  the  last  day  of  the  Governor's  term  of 
office,  when  he  was  in  fact  a  dying  man,  the  counsel  for  the  pris- 
oner succeeded  in  extorting  from  him  a  commutation  of  the 
sentence  and  then  the  writ  of  error  was  dropped.  Now  that  is 
what  is  possible  under  the  present  system. 

Let  me  before  I  sit  down  answer  the  objection  that  has  been 
made  to  the  first  of  our  recommendations :  It  has  been  said  that 
if  the  appellate  court  is  at  liberty  to  consider  whether  or  not  an 
alleged  erroneous  ruling  has  prejudiced  the  case,  it  substitutes  the 
judgment  of  the  appellate  court  for  that  of  the  jury.  The  answer 
to  that  is  that  the  object  of  a  trial  is  to  get  at  the  merits  of  a 
rase.    Surely  that  is  the  object  for  which  law  should  be  adminis- 
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tered.  We  believe  in  jury  trials;  we  believe  that  twelve  men, 
drawn  from  the  community,  on  a  question  of  fact  submitted  to 
them,  constitute  a  desirable  tribunal.  This  provision  that  we 
recommend  gives  a  dignity  and  value  to  the  jury  and  its  ver- 
dict that  they  do  not  have  under  the  present  system. 

Our  next  proposition  is  to  add  to  Section  648  of  the  Revised 
Statutes  of  tlie  United  States  the  words  which  appear  in  the  re- 
port, which  you  have  all  read.  The  recommendation  is  that  there 
be  findings  upon  the  issues  of  fact.  The  jury  finds  in  answer  to 
questions  submitted  to  them  by  the  judge,  and  the  appellate  court, 
if  the  case  goes  to  the  appellate  court,  can  render  a  final  judg- 
ment, one  way  or  the  other,  and  there  is  no  need  to  put  the  client 
to  the  expense  of  a  new  trial,  or  to  put  the  court  to  the  burden  of 
hearing  the  case  all  over  again. 

Tlie  recommendation  in  regard  to  criminal  procedure,  and 
our  recommendation  is  to  add  a  clause  to  Section  709  of  the  Re- 
vised Statutes. 

Let  me  say  in  conclusion,  that  I  have  been  trying  jury  cases  for 
over  forty  years  and  am  satisfied  as  a  result  of  observation  and 
experience  that  it  is  for  the  interest  of  the  lawyer,  as  well  as  for 
the  interest  of  the  public,  if  he  has  a  good  case,  to  try  it  as  soon 
as  he  can  upon  the  merits,  and  have  no  reversal  for  technical 
questions  not  affecting  the  merits.  If  his  case  is  a  bad  one  let 
him  get  through  with  it  and  try  some  better  business. 

The  true  function  of  the  lawy^er  is  to  promote,  not  to  defeat, 
the  doing  of  justice. 

John  R.  Dos  Passos,  of  New  York : 

Mr,  President  and  gentlemen :  Perhaps  the  few  remarks  that 
I  am  about  to  make  will  be  regarded  as  more  in  the  nature  of  a 
confession  than  a  discussion,  a  confession,  perhaps,  of  a  kind  not 
often  made  in  the  debates  which  take  place  in  this  Association. 

There  is  no  doubt  that  criminals  escape  through  the  instru- 
mentality and  loopholes  of  technical  defenses.  I  suppose  I  should 
know  something  about  the  subject.  I  have  been  in  many  prom- 
inent criminal  cases  in  New  York  for  a  number  of  years,  either  as 
one  of  the  active  counsel,  or  as  consulting  counsel,  and  I  know  1 
have  heard  the  suggestion  from  laymen,  whether  the  real  culprit  is 
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the  crimmal  or  the  lawyer,  or,  to  put  it  in  another  way,  whether 
the  client  should  be  hanged  or  the  lawyer.  I  suppose  that  is  the 
normal  condition  of  the  public  mind  when  it  sees  the  lawyer  armed 
with  all  the  auxiliaries  and  weapons  which  the  common  law  gives 
him  when  presenting  a  case  in  favor  of  a  person  whom  he  is  de- 
fending. Still,  the  technical  rules  of  the  law  must  be  upheld 
because  to  break  wantonly  in  upon  these  rules  which  have  been  the 
handmaid  of  Anglo-Saxon  law  and  civilization,  would  work  ines- 
timable damage  to  the  system  of  criminal  law  which  we  have 
adopted.  There  must  be  rules,  even  if  at  times  they  tend  to  bene- 
fit persons  who  are  guilty. 

A  comparison  between  England  and  the  United  States  in  re- 
spect to  the  administration  of  criminal  law,  shows  a  marked  dif- 
ference in  favor  of  England  as  against  our  country.  There  was 
no  Bill  of  Exceptions  in  England  until  very  recently,  in  a  crim- 
inal case.  The  administration  of  criminal  law  in  England  was 
one  of  the  most  magnificent  spectacles  in  the  world.  A  few 
months  ago,  however,  England  went  wrong  in  my  estimation,  and 
granted  an  appeal  in  criminal  cases.  If  that  law — allowing  a 
Bill  of  Exceptions,  in  criminal  cases — be  administered  in  Eng- 
land upon  the  lines  already  laid  down  by  her  justices,  who  con- 
stitute the  appellate  tribunal,  I  think  no  great  harm  will  ensue. 
The  real  evil  in  this  country  is  that  appeals  in  criminal  eases  not 
only  exist,  but  laws  are  passed  by  which  a  criminal,  after  con- 
viction, can  walk  the  streets  until  his  case  is  finally  passed  on  by 
one  or  more  appellate  courts.  This  presents  an  anomalous  pic- 
ture, and  in  my  estimation  it  seriously  weakens  the  moral  and 
purposes  of  criminal  law.  The  lawyers  assembled  here,  and  the 
lawyers  of  this  country,  will  never  agree,  I  believe,  to  abolish 
appeals  in  criminal  cases.  In  my  estimation,  the  root  of  the  evil 
is  there,  and  to  make  the  administration  of  criminal  law  in  any 
way  approaching  perfect,  there  must  be  an  abolishment  of  ap- 
peals in  those  cases  altogether.  A  Board  of  Pardons  could  be 
established  to  review  a  case,  and  where  there  is  any  doubt  of  the 
guilt  of  the  accused,  it  could  intervene.  Technically,  illegal  con- 
victions are  doubtless  often  made,  as  the  records  of  the  appellate 
courts  abundantly  show,  but  convictions  against  the  facts  and 
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against  the  evidence  are  very  rare.  In  my  estimation,  it  is  an 
anomalous  and  unbecoming  spectacle  to  behold  a  man  convicted 
of  crime  walking  the  streets  of  New  York  with  a  certificate  of 
reasonable  doubt  in  his  pocket,  which  enables  him  to  postpone 
the  commencement  of  his  sentence,  and  to  mingle  with  his  fellow 
men  precisely  as  if  he  had  never  been  convicted  of  a  crime.  As 
long  as  such  spectacles  are  common,  the  administration  of  crim- 
inal law  will  never  be  approved  by  the  people.  Of  course  many 
criminals  escape  by  reason  of  the  looseness  and  ignorance  of  the 
judges  who  try  them.  The  district  attorneys,  bent  on  conviction, 
in  cases  where  they  believe  a  crime  has  been  committed,  in  de- 
fault of  full  and  complete  legal  evidence,  fill  the  record  with 
outside  and  foreign  matters,  which  complicate  the  issue,  and 
compel  the  appellate  courts  to  set  a  conviction  aside.  The  main 
issue  in  a  criminal  case  should  be  whether  the  man  charged  is 
really,  actually  guilty,  and  to  ascertain  this  fact  there  should  be 
a  greater  latitude  allowed  in  the  admission  of  evidence,  to  enable 
the  jury  to  reach  the  proper  result.  As  it  is  now,  as  the  criminal 
law  is  administered  in  this  country,  I  regard  it  as  a  general 
reproach  to  our  civilization,  and  I  believe  that  we  may  doctor 
with  this  subject  in  administering  temporary  and  superficial 
remedies,  which  from  time  to  time  may  appease  and  mollify  an 
aroused  public  sentiment,  but  in  the  end  it  will  be  found  that  the 
criminal  law  can  never  be  regarded  as  satisfactory  to  students 
and  philosophers,  and  trained  and  experienced  lawyers,  who  have 
the  good  of  the  country  at  heart,  until  appeals  in  criminal  cases 
are  entirely  abolished.  I  have  little  hope  of  seeing  that  done.  I 
should  suppose,  if  it  were  put  to  the  American  Bar  at  the  present 
time,  it  would  be  rejected ;  but  it  may  yet  come — and  the  people 
may  see  the  spectacle  of  one  fair  trial — one  fair  conviction,  and 
no  after  plays,  if  I  may  be  pardoned  for  using  the  phrase,  to 
throw  doubt  and  discredit  upon  the  principles  and  purposes  of 
criminal  law  and  justice. 

Frederick  W.  Lehmaiin,  of  Missouri : 

This  report  makes  recommendations  that  are  different  in  char- 
acter, and,  therefore,  in  order  to  make  it  more  orderly,  I  move 
that  the  first  section  of  the  report  be  adopted,  the  substance  of 
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which  is  that  a  case  shall  not  be  reversed  on  appeal  because  of 
any  error,  unless  the  reviewing  court  finds  that  question  to  have 
been  hurtful  to  the  party,  changing  the  present  rule  under  which 
prejudice  is  assumed  whenever  error  is  shown. 

Ernest  T.  Florance,  of  Louisiana : 

I  second  the  motion. 

A  vote  was  taken  and  the  result  being  in  doubt,  a  division  was 
ordered,  whereupon  the  resolution  was  adopted  by  a  vote  of  65 
to  18. 

Frederick  W.  Lehmann : 

I  now  move  the  adoption  of  the  second  recommendation  of  the 
committee^s  report,  which  provides  the  amendment  of  Section 
648  of  the  Revised  Statutes  of  the  United  States. 

Ernest  T.  Florance : 
I  second  that  motion. 

William  L.  Putnam,  of  Massachusetts : 

I  sympathize  most  strongly  with  the  general  aims  sought  by  the 
committee,  and  I  voted  for  their  first  recommendation,  which 
has  been  adopted,  but  I  feel  grave  doubt  about  the  wisdom  of 
this  proposition,  as  to  whether  it  will  accomplish  that  economy 
and  speed  which  is  sought  for. 

Frederick  W.  Lehmann : 

Suppose  I  move  to  amend  by  inserting  that  the  trial  judge 
"  may  "  in  any  case  submit  the  case  to  the  jury  ?  At  present  the 
only  thing  the  trial  court  can  do  is  to  set  aside  the  verdict.  He 
cannot  render  the  judgment  that  he  thinks  ought  to  be  rendered. 
Would  this  suggested  change  meet  the  views  of  the  gentleman 
from  Massachusetts? 

William  L.  Putnam : 

I  should  think  that  the  suggestion  would  meet  the  point  that 
I  was  getting  at. 

The  Chairman : 

Then  do  you  accept  it? 

William  L.  Putnam : 

Yes,  sir ;  and  I  will  move  that  the  recommendation  of  the  com- 
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mittee  be  amended  by  substituting  the  word  ^^may"  for  the 
word  '^  shall  '*  in  the  second  line,  and  substituting  the  word 
^'  any  *'  for  the  word  "  all "  in  the  same  line. 

Frederick  W.  Lehmann : 

On  behalf  of  the  committee  I  will  accept  that  and  second  the 
gentleman's  motion. 

Stephen  H.  Allen,  of  Kansas : 

I  move  to  amend  the  pending  amendment  by  leaving  in  the 
word  "  shall "  and  following  it  with  the  words,  "  on  the  request 
in  writing  of  either  party  made  prior  to  the  commencement  of 
the  trial.'' 

William  H.  Burges,  of  Texas : 

Is  the  recommendation  so  framed  as  to  confine  it  to  civil  cases, 
taken  in  connection  with  the  rest  of  the  statute  ? 

Frederick  W.  Lehmann : 

Yes,  sir;  it  deals  with  civil  procedure,  and  not  criminal. 

Charles  W.  Smith,  of  Kansas: 

I  would  ask  Mr.  Lehmann  if  he  thinks  this  recommendation 
meets  the  constitutional  provision  of  the  right  of  trial  by  jury? 

Frederick  W.  Lehmann : 

Undoubtedly.  You  have  your  trial  by  jury  and  you  have  it 
upon  the  whole  issue  too.  The  entire  case  is  submitted  to  the 
jury.  The  court  now  has  the  right  if  it  is  of  opinion  that  upon 
the  facts  proven  there  is  no  liability,  or  any  ground  of  recovery 
upon  the  part  of  the  plaintiff,  to  direct  a  verdict  for  the 
defendant. 

Charles  W.  Smith : 

When  you  say  that  this  power  is  left  with  the  court  and  that 
the  court  may  do  this,  do  you  not  give  the  court  power  to  say 
whether  it  will  do  it  in  any  case  or  not? 

Frederick  W.  Lehmann : 

No  sir,  we  do  not  give  to  the  court  by  this  amendment  power 
to  pass  upon  any  issue  of  fact  in  the  case;  the  issue  of  fact  is 
necessarily  submitted  to  the  jury.  The  difference  between  this 
and  the  present  practice  is  that  it  requires  submission  of  the 
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issue  of  fact  in  the  case  now,  where  the  court  can  refuse  to  sub- 
mit that  issue.  In  other  words,  it  amplifies  the  right  of  trial  by 
jurj. 

Charles  W.  Smith : 

But  when  you  say  that  "  the  court  may  in  any  case  submit  the 
question  of  fact  to  the  jury  "  it  seems  to  me  you  leave  it  in  the 
discretion  of  the  court  to  say  whether  it  will  in  any  case  do  that." 

Frederick  W.  Lehmann : 

But  you  must  remember  that  this  language  is  to  be  taken  in 
connection  with  the  language  in  the  section  amended. 

Stephen  S.  Gregory,  of  Illinois : 

I  do  not  think  that  the  amendment  suggested  by  Mr.  Putnam 
and  accepted  by  Mr.  Lehmann  really  meets  the  views  of  either 
of  those  gentlemen. 

The  suggestion  is  that  the  first  line  on  page  11  of  the  proposed 
statute  shall  be  amended  so  as  to  provide  that  the  trial  judge 
may  in  any  case  submit  to  the  jury  the  issues  of  fact.  Of  course 
the  trial  judge  must  submit  the  issues  of  fact;  he  cannot  have 
any  discretion  about  it;  but  what  is  intended  was  to  provide  that 
he  might  reserve  any  question  of  fact.  Therefore,  instead  of 
putting  in  the  word  "  may  "  in  the  first  line,  it  should  be  put  in 
before  the  word  "  reserved  ^^  and  that  word  should  be  changed  to 
*'  reserve." 

Frederick  W.  Lehmann : 

I  have  no  objection  to  phrasing  the  sentence  in  that  way;  I 
am  not  a  stickler  on  form  and  I  am  always  glad  to  get  instruc- 
tion in  good  English. 

Stephen  H.  Allen : 

The  purpose  of  the  amendment  which  1  suggested  was  to  state 
definitely  the  right  of  the  parties  to  insist  in  a  submission  of  the 
questions  of  fact  to  the  jury  in  such  form  that  a  verdict  will  pre- 
sent the  question  of  law  to  the  appellate  court  and  avoid  a 
re-trial. 

The  Chairman : 

There  are  two  amendments  suggested;  one  by  Mr.  Allen  and 
one  by  Mr.  Gregory.    I  have  heard  no  second  to  either. 
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William  H.  Burges: 

I  second  Mr.  Allen's  amendment. 

Frederick  W.  Lehmann : 

I  would  like  to  have  Mr.  Gregory  state  his  amendment  again. 

Stephen  S.  Gregory : 

My  amendment  is,  in  substance,  that  the  trial  judge  shall  in 
all  cases  submit  to  the  jury  the  issues  of  fact  arising  upon  the 
pleadings,  and  may  reserve  any  questions  of  law  arising  until 
subsequent  argument. 

Boscoe  Pound,  of  Illinois: 

Oh,  that  won't  do.    That  destroys  Mr.  Putnam's  amendment. 

The  Chairman: 

The  committee,  through  Mr.  Lehmann,  accepted  Mr.  Put- 
nam's amendment;  therefore,  the  question  will  have  to  be  put 
first  upon  the  amendment  proposed  by  Mr.  Gregory. 

Charles  H.  Carey,  of  Oregon : 

I  think  the  object  the  gentleman  seeks  is  not  likely  to  be 
accomplished  by  the  amendment  he  suggests.  I  think  that  what 
he  aims  at  and  what  the  committee  aims  at  is  that  it  shall  not  be 
compulsory  on  the  trial  judge  in  all  jury  cases,  to  submit  the 
questions  of  fact,  but  that  the  judge  may  in  any  case  submit  to 
the  jury  for  a  special  verdict  the  issues  of  fact,  reserving  any 
questions  of  law  that  may  arise.  I  think  Mr.  Gregory's  amend- 
ment should  be  voted  down  and  that  the  proper  amendment 
should  be  that  the  trial  judge  may  in  any  case  submit  to  the 
jury  for  a  special  verdict  questions  of  fact,  arising  upon  the 
pleadings,  reserving  any  question  of  law  in  the  case  for  subse- 
quent argument. 

The  Chairman : 

Do  you  offer  that  suggestion  of  yours  as  a  substitute  for  the 
pending  amendment  ? 

Charles  H.  Carey : 
Yes,  sir. 

The  Chairman: 

The  question  is  on  the  motion  made  by  Mr.  Gregory — the  sub- 
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stitute  stated  by  the  gentleman  from  Oregon  not  having  received 
a  second. 
The  amendment  was  lost. 

Charles  H.  Carey : 

I  now  move  to  amend  the  report  so  that  the  first  sentence  will 
read  in  this  way : 

"The  trial  judge  may  in  any  case  submit  to  the  jury  for  a 
special  verdict  the  issues  of  fact  arising  upon  the  pleadings,  re- 
serving any  questions  of  law  arising  in  the  case  for  subsequent 
argument  and  decision.'^ 

The  point  that  I  make  is  that  it  ought  not  to  be  compulsory 
upon  the  judge  to  submit  a  case  to  a  jury  if  in  his  judgment  he 
thinks  there  is  no  case  to  be  submitted,  but  that  if  he  is  in  doubt 
about  it,  he  should  submit  the  case  to  the  jury  and  instruct  them, 
if  they  find  a  general  verdict,  to  find  on  particular  questions  of 
fact  by  a  special  verdict,  reserving  any  question  of  law ;  and  then 
the  appellate  court  upon  review  may  find  the  judgment  ill  ad- 
vised, and  upon  the  whole  find  that  the  result  should  have  been 
otherwise. 

Emory  Speer,  of  Georgia: 

May  I  ask  the  gentleman,  if  the  intention  of  his  amendment  is 
that  the  jury  is  to  have  no  assistance  from  the  court  in  the  way 
of  instructions  ? 

Charles  H.  Carey: 

I  think  the  jury  would  be  advised  as  usual  in  trial  cases. 

Emory  Speer: 

Isn't  it  true  that  in  nearly  every  case  where  the  facts  are  sub- 
mitted to  the  jury  it  would  be  essential  that  the  court  give  the 
jury  explanatory  instructions,  in  order  that  they  might  arrive  at 
a  verdict;  and  does  not  this  second  provision  of  the  amendment, 
therefore,  contemplate  two  trials,  one  before  the  jury,  and  a  sub- 
sequent one  upon  the  law  when  application  is  made  for  judgment 
nan  obstante  veredicto  f 

Everett  P.  Wheeler : 

May  I  answer  that  inquiry,  Mr.  President,  it  seems  to  be  ad- 
dressed to  the  committee  ? 
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The  Chairman : 
Yes,  sir. 

Everett  P.  Wheeler : 

That  was  th^  common  law.  A  case  went  down  to  be  tried  by 
a  jury  of  the  vicinage;  there  was  no  judgment  entered  until  it 
got  back  and  was  heard  before  the  court  in  banc,  and  then  judg- 
ment was  entered.  The  finding  of  the  jury  was  entered  upon 
the  records.  The  court  entered  judgment,  either  for  the  plain- 
tiff or  for  the  defendant,  as  the  court  was  advised  upon  the  law. 
Theoretically  it  is  possible,  I  suppose,  to  do  that  now,  but  practi- 
cally it  is  not  done.  Now  the  object  of  the  committee  was  to 
restore  that  practice. 

Therefore,  we  provide  in  this  recommendation  that  the  trial 
judge  shall,  as  before,  submit  the  questions  of  fact  to  the  jury 
and  take  their  verdict  on  the  amount  of  damages.  The  object 
of  this  is  to  get  the  jury  to  pass  upon  the  questions  of  fact,  leav- 
ing to  subsequent  hearing  the  questions  of  law  which  may  arise. 

Emory  Speer : 

I  recall  a  very  famous  and  interesting  line  of  cases  under  the 
common  law  where  the  courts  attempted  to  have  the  jury  find  a 
fact  where  the  jury  refused  to  do  so,  and  passed  on  the  entire 
case.  Are  we  not  taking  an  unusual  step  in  going  back  to  the 
English  practice? 

Frederick  W.  Lehmann : 

This  simply  gives  the  trial  court  power  to  enter  judgment,  as 
it  thinks  the  law  requires,  but  gives  the  court  no  power  to  settle, 
any  issue  of  fact. 

Emory  Speer : 

In  view  of  the  question  of  negligence  in  a  damage  case,  what 
bearing  would  it  have? 

Frederick  W.  Lehmann : 

Why,  it  comes  up  in  exactly  the  same  way,  upon  the  facts  as 
presented. 

Emory  Speer: 

Of  course,  there  is  the  question  of  fact  for  the  jury;  yet  the 
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jury  in  finding  the  fact  of  negligence  is  entitled  to  the  instruc- 
tion of  the  court. 

Frederick  W.  Lehmann : 

Certainly,  and  the  court  instructs  the  jury.  This  simply  gives 
to  the  court  the  power,  where  the  court  thinks  the  case  requires 
it,  instead  of  setting  aside  the  verdict  and  ordering  a  new  trial, 
to  enter  such  judgment  as  the  court  thinks  as  matter  of  law 
should  be  entered  on  the  verdict. 

Charles  H.  Carey : 

I  take  it  for  granted  that  it  is  not  intended  to  deny  the  right 
of  the  judge  to  grant  a  nonsuit  in  a  proper  case,  and  it  seems  to 
me  that  power  should  be  vested  in  the  judge.  Now,  if  that  is  so, 
then  the  object  would  be  accomplished  by  permitting  the  judge 
to  submit  an  issue  of  fact,  in  the  event  that  he  has  any  doubt,  to 
the  jury  for  a  special  verdict,  reserving  the  question  of  law  for 
ultimate  decision,  and  rendering  a  judgment  for  one  party  or  the 
other,  as  may  be  proper,  upon  the  special  verdict  and  as  finally 
advised  by  the  law.  The  same  rule  will  apply  in  the  appellate 
court  under  this  section  as  so  amended.  If  it  is  the  intention  of 
the  committee  to  take  away  from  the  court  the  power  to  grant  a 
nonsuit,  when  the  court  thinks  a  nonsuit  should  be  granted,  as  a 
matter  of  law,  then  I  am  not  in  favor  of  the  report  of  the  com- 
mittee upon  this  section;  but  if  it  is  intended  to  leave  to  the 
court  the  right  to  grant  a  nonsuit  and  to  reserve  the  questions  of 
law  to  be  ultimately  determined  upon  final  argument,  either  in 
the  trial  court  or  in  the  appellate  court,  and  to  be  governed  by 
the  verdict  of  the  jury  accordingly,  then  I  think  the  amendment 
will  cover  the  ground  perfectly,  because  it  gives  the  trial  judge 
discretion.  It  does  not  make  it  compulsory  upon  him  to  submit 
the  question  of  fact  for  a  special  verdict,  and,  on  the  other  hand, 
he  is  not,  as  the  section  was  originally  reported,  compelled  in  all 
cases  to  leave  questions  of  fact  to  the  jury,  irrespective  of  whether 
he  may  or  may  not  think  there  is  a  case  to  go  to  the  jury. 

Francis  Fisher  Kane,  of  Pennsylvania: 

I  am  strongly  in  favor  of  the  amendment  suggested  by  Mr. 
Putnam.    It  seems  to  me  that  if  Mr.  Carey  will  consider  care- 
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fully  the  suggestion  made,  he  will  take  out  of  his  amendment  the 
suggestion  as  to  a  special  verdict.  We  will  save  possible  pitfalls, 
I  think,  thereby. 

Everett  P.  Wheeler : 

Mr.  Putnam^s  amendment  has  been  accepted  by  the  com- 
mittee. 

Francis  Fisher  Kane: 

In  1905  we  passed  a  law  in  Pennsylvania  which  is  in  sub- 
stance identical  with  the  recommendation  proposed  by  the  com- 
mittee, and  it  has  worked  admirably. 

Thos.  J.  Kernan,  of  Louisiana : 

There  seems  to  be  some  confusion,  I  apprehend,  as  to  what  the 
real  meaning  of  this  report  of  the  committee  is.  I  take  it  to 
mean  that  the  Constitution  of  the  United  States  makes  a  trial 
by  jury  obligatory  in  these  cases,  and  that  the  object  of  the 
amendment  is  to  rob  the  jury's  verdict  of  all  harm- and  to  permit 
the  judge  to  render  judgment.  In  other  words,  the  jury  finds  a 
verdict,  and  the  judge  gives  judgment  non  ohstaivte  veredicto, 
Now,  it  may  seem  strange  to  you,  but  I  heartily  approve  the 
recommendation  of  the  committee.  I  live  in  a  state  where  in 
civil  cases  juries  are  never  asked  to  decide  questions  in  contro- 
versy between  litigants,  except  where  one  party  wants  to  get 
some  unfair  advantage  over  liis  opponent;  we  have  no  juries  in 
Louisiana  in  civil  cases  unless  they  are  prayed  for,  and  it  is 
made  difficult  to  get  them  by  compelling  the  party  who  prays  for 
them  to  pay  for  them.  We  have  an  appeal,  in  all  civil  cases  that 
vre  appealable,  on  the  entire  record,  and  the  court  of  appeals  has 
the  right,  whether  the  case  is  tried  by  a  judge  or  by  a  jury,  at 
nisi  prius,  to  substitute  for  the  judgment  below,  the  judgment 
that  the  court  of  appeals  thinks  ought  to  have  been  rendered  in 
the  first  instance.  It  is  a  system  that  works  with  remarkable 
satisfaction,  both  to  the  Bar  and  the  public,  and  I  am  glad  to  see 
my  learned  brethren  of  the  common  law  states  practically  en- 
dorsing a  system  which  has  obtained  with  us  since  the  organiza- 
tion of  our  state  government.  I  think  that  there  is  the  greatest 
reason  wliy   these  tedious  repetitions  of  trials  should  be   ter- 
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minated,  and  the  whole  object  of  this  amendment  is  to  prevent 
the  necessity  of  submitting  a  plain  and  evident  proposition  back 
to  another  jury.  It  is  to  give  the  trial  judge,  if  the  jury  renders 
an  absurd  verdict,  as  we  all  know  they  frequently  do,  the  right 
to  render  such  judgment  as  ought  to  have  been  rendered,  and  if 
the  case  goe%  up  on  appeal,  it  authorizes  the  appellate  court,  in- 
stead of  reversing  and  remanding  back  for  a  new  trial,  to  sub- 
stitute for  the  judgment  below  the  judgment  that  the  appellate 
court  is  of  the  opinion  should  have  been  rendered  in  the  first 
instance.  Now,  this  is  good  law,  and  it  is  good  procedure  and 
we  have  proved  it  by  our  experience  in  Ijouisiana. 

Boscoe  Pound,  of  Illinois : 

I  think  the  best  answer  to  what  the  last  speaker  has  said  with 
reference  to  the  purpose  which  he  conceives  the  committee's 
leport  has  in  this  matter,  is  to  say  that  long  before  there  ever 
was  a  State  of  Louisiana,  the  common  law  adhered  to  and  en- 
forced the  very  practice  which  the  committee  recommends.  It 
has  always  been  the  common  law,  and  it  is  an  abuse  that  we  have 
ever  introduced  a  different  practice.  The  real  function  of  the 
jury  at  common  law  is  to  find  the  facts,  but  for  historical  reasons, 
that  finding  takes  a  general  form,  and  so  it  becomes  necessary  as 
a  matter  of  form,  to  render  a  verdict  for  the  plaintiff  or  for  the 
defendant;  although  if  the  cause  turns  not  on  facts,  but  purely 
on  law,  if  the  pleadings  show  this  there  may  be  judgment,  not- 
withstanding a  verdict  that  may  in  form  be  the  other  way.  That 
may  be  done  now  on  the  pleadings,  and  under  the  practice  sug- 
gested it  will  be  done  on  points  arising  at  the  trial;  not  upon 
questions  of  fact,  but  upon  questions  of  law.  Granting  the  facts 
which  the  verdict  of  the  jury  must  find,  to  reach  the  conclusion 
they  do,  then  the  question  will  be,  in  point  of  law,  conceding 
those  facts,  what  should  be  the  judgment?  In  form  you  may 
say  that  such  practice  sets  aside  the  verdict.  Now,  the  question 
we  have  to  decide  is,  what  are  we  going  to  stand  for,  the  form  or 
the  substance?  To  vindicate  form  are  we  to  have  a  new  trial 
that  sacrifices  the  substance,  or  are  we  to  yield  this  little  matter 
of  form  and  say  on  the  substantive  point  of  law :     "  Granting 
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everything  that  the  jury  has  foirnd,  it  being  necessary  to  render 
a  judgment  the  other  way,  we  will  render  judgment  the  other 
way  without  the  expense  of  granting  a  new  trial  to  justify  us  in 
point  of  form/^ 

J.  P.  Hartman,  of  Washington : 

When  I  go  to  court  I  expect  my  client  is  going  t«  follow  my 
suggestions,  or  else  he  will  have  to  get  another  attorney.  Now 
we  have  an  able  committee,  and  on  that  committee  I  observe 
three  men,  former  fellow  practitioners  of  mine,  in  the  State  of 
Nebraska,  for  whom  I  have  the  greatest  respect.  The  committee 
has  deliberated  long  and  carefully  upon  this  important  subject ; 
they  have  put  their  conclusion  in  such  form  as  they  deemed  wise, 
and  I  believe  we  are  wasting  time  by  further  discussing  the  sub- 
ject. I  think  we  should  sustain  the  committee  in  the  recom- 
mendations that  they  have  made. 

James  M.  Austin,  of  North  Dakota: 

I  find  that  there  is  a  minority  report  here,  which  says,  "  the 
recommendations  as  formulated  " — that  is  of  the  majority  report 
— "  are  diametrically  opposed  to  the  principles  of  common  law 
procedure." 

Thomas  O^Day,  of  Oregon: 

It  seems  to  me  that  this  amendment  is  merely  asking  this 
Association  to  recommend  to  the  law-making  power  that  the  jury 
system  in  this  country  be  at  an  end. 

This  recommendation  ought  to  provide,  if  it  shall  have  any 
meaning  at  all,  that  if  the  facts  in  a  case  are  disputed  the  court 
shall  not  substitute  its  judgment  for  the  verdict  of  the  jury. 

I  have  had  some  experience  on  the  Bench  and  considerable 
experience  in  the  trial  of  cases,  and  I  want  to  say  that  in  my 
opinion,  if  this  Association  adopts  a  recommendation  that  the 
passing  upon  the  facts  in  a  case  shall  be  taken  from  a  jury,  it 
will  find  that  the  recommendation  will  not  be  adopted  by  the 
people  in  the  several  states. 

The  Chairman: 

The  question  is  on  the  amendment  proposed  by  Mr.  Carey, 
amending  this  section  of  the  report  of  the  committee  so  that  it 
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shall  read :  "  That  the  trial  judge  may  in  any  case  submit  to  the 
jury  for  a  special  verdict  the  issues  of  fact  arising  upon  the 
pleadings,  reserving  any  questions  of  law  arising  in  the  case  for 
subsequent  argument  and  decision." 

T.  J.  Walsh,  of  Montana : 

I  think,  with  all  due  respect  to  the  committee,  that  the  mem- 
bers of  the  Association  ought  to  be  a  little  more  fully  advised 
concerning  the  significance  of  this  proposed  recommendation.  I 
cannot  see  how  it  is  possible  for  a  court  to  render  judgment  non 
obstante  veredicto  unless  you  have  special  findings,  or  else  give 
the  court  the  power  to  pass  upon  the  facts. 

The  Chairman : 

The  Chair  would  remind  the  gentlemen  that  the  question  be- 
fore the  meeting  now  is,  merely  on  Mr.  Carey^s  proposed  amend- 
ment to  the  committee's  report.  It  would  expedite  matters  if  the 
amendment  proposed  by  Mr.  Carey  is  first  passed  upon,  and  then 
the  report  of  the  committee  in  the  respect  now  under  discussion 
may  be  taken  up  as  a  whole. 

T.  J.  Walsh : 

I  am  in  favor  of  the  amendment,  if  I  may  have  the  floor  when 
the  motion  now  pending  is  disposed  of. 

The  Chairman : 

The  vote  will  now  be  on  the  amendment  proposed  by  Mr.  Carey. 

The  amendment  was  lost. 

The  Chairman: 

Now  Mr.  Walsh,  you  may  have  the  floor. 

T.  J.  Walsh : 

Sufficient  attention  has  not  been  given  to  the  fact  that  there 
are  two  divisions  to  this  recommendation.  In  the  first  place  it 
reads  that  the  trial  judge  may,  in  any  case,  etc.  That  simply 
provides  for  the  submission  of  special  questions  to  the  jury,  and 
a  finding  on  those  questions. 

Thomas  J.  Keman : 
Oh,  no;  the  whole  case. 
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T.  J.  Walsh: 

Well,  if  that  is  so,  then  I  shall  be  compelled  to  vote  against  the 
recommendation. 

The  Chairman : 

For  the  information  of  the  gentleman,  the  Chair  would  state 
that  the  proposition  to  insert  "  for  a  special  verdict "  has  just 
been  voted  down/'  So  the  question  as  it  now  stands  is :  "  That 
the  trial  judge  may,  in  any  case  submit  to  the  jury  the  issues  of 
fact  arising  on  the  pleadings. 

T.  J.  Walsh : 

And  reserving  any  question  of  law  for  subsequent  argument 
and  decision.  But  tlien  the  recommendation  proceeds  to  provide 
that  any  court  to  which  the  case  shall  thereafter  be  taken  on  writ 
of  error  shall  have  power  to  direct  judgment  to  be  entered  for 
either  party  non  ohsio/nte  veredicto.  Now,  what  I  desire  to  know 
is  how  it  will  be  possible  to  enter  a  judgment  non  obstante  vere- 
dicto without  special  findings,  unless  you  give  to  the  court  power 
to  determine  the  facts  themselves.  Take  a  negligence  case;  it  is 
submitted  to  the  jury  and  the  jury  returns  a  general  verdict.  In 
such  a  case  how  is  it  possible  for  the  court  to  render  a  judgment 
for  the  defendant,  without  passing  on  the  facts,  or  doing  pre- 
cisely what  he  does  when  he  grants  a  motion  for  a  nonsuit. 

Frederick  W.  Lehmann : 

He  does  precisely  as  he  would  do  when  he  hears  all  the  testi- 
mony adduced  by  the  plaintiff,  and  does  not  submit  the  case  to 
tlie  jury  on  the  ground  that  the  facts  do  not  under  the  law  con- 
stitute a  cause  of  action. 

T.  J.  Walsh : 

But  the  difi&culty  is,  as  I  look  at  it,  that  this  gives  the  court 
power  to  render  a  judgment,  notwithstanding  the  verdict  of  the 
jury. 

Frederick  W.  Lehmann : 

It  is  idle  to  discuss  one  phrase  of  a  clause  unless  you  take  the 
whole  law  as  an  entirety  into  consideration.  This  must  be  con- 
strued with  reference  to  the  other  provisions.    I  agree  with  the 
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statement  made  by  some  speaker  that  if  it  was  a  question  of  tak- 
ing from  the  jury  of  the  vicinage  the  power  to  decide  questions  of 
fact,  this  should  be  voted  down ;  but  we  are  undertaking  to  give 
a  higher  sanction  to  the  verdict  of  a  jury. 

Everett  P.  Wheeler : 

I  understood  one  of  the  speakers  to  inquire  why  we  had  not 
added  to  this  provision  some  limitation.  Let  me  say  that  it  was 
considered  by  the  committee  whether  we  ought  to  do  so,  and  we 
read  the  clause  in  the  seventh  amendment  of  the  Constitution  of 
the  United  States,  which  says  that  no  fact  tried  by  a  jury  shall 
be  otherwise  re-examined  in  any  court  of  the  United  States  than 
according  to  the  rules  of  common  law,  and  the  committee  were 
unanimous  in  the  opinion  that  it  would  be  trivial  for  us  to  add 
that  to  our  statute.  You  need  not  re-enact  the  Constitution. 
This  provision  is  subject,  of  course,  to  that  provision  of  the  Con- 
stitution, just  as  much  as  if  it  were  expressed  at  length. 

Charles  B.  Ames,  of  Oklahoma: 

I  am  inclined  to  favor  the  idea  suggested  by  the  committee, 
which  as  I  understand  it  is  simply  this :  that  it  extends  existing 
law  so  that  the  court  after  receiving  the  verdict  of  a  jury  may 
then  exercise  its  right  to  render  judgment  for  the  other  party. 
I  wish  to  ask  the  committee  with  reference  to  the  last  clause  of 
the  question,  whether  it  is  intended  to  permit,  for  instance,  in  a 
personal  injury  case,  where  the  jury  finds  the  damages  to  be  a 
certain  amount  that  the  verdict  may  be  entered  for  some  other 
amount? 

Frederick  W.  Lehmann : 
No,  not  at  all. 

Charles  B.  Ames : 

Suppose  the  jury  should  render  a  verdict  for  the  defendant. 
Would  the  court  under  this  language  be  permitted  to  render  a 
judgment  for  the  plaintifE? 

Frederick  W.  Lehmann: 

I  think  your  inquiry  is  answered  in  this  way.  The  trial  judge 
may  submit  to  the  jury  the  issues  of  fact  upon  the  pleadings,  re- 
serving any  questions  of  law  arising  in  the  case;  then  he  may 
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enter  his  judgment — manifestly  such  judgment  as  is  required  by 
the  questions  of  law  reserved. 

Charles  B.  Ames: 

That  answer  is  satisfactory  to  my  question. 

Stephen  S.  Gregory  : 

May  I  ask  the  Chairman  of  the  committee  if  they  will  make 
the  concluding  clause  read,  that  any  court  to  which  a  case  shall 
thereafter  be  taken  on  writ  of  error  shall  have  power  to  direct 
such  judgment  as  in  its  opinion  the  law  require. 

Frederick  W.  Lehmann : 

I  think  the  court  would  do  that  in  any  event.  It  seems  to  the 
committee  that  the  language  as  it  is  here  is  plainly  and  neces- 
sarily limited  to  a  judgment  such  as  the  law  requires,  notwith- 
standing the  finding  of  facts  by  the  jury. 

Charles  W.  Burch,  of  Tennessee : 

It  occurs  to  me  that  this  is  a  very  serious  and  important  mat- 
ter, and  I  do  not  think  that  a  matter  of  this  importance,  upon 
which  there  is  such  a  divergence  of  sentiment,  should  be  voted 
on  tonight.  I  think  we  should,  devote  more  consideration  to  it 
tlian  it  is  possible  to  give  the  subject  at  this  time. 

James  0.  Crosby,  of  Iowa : 

I  think  we  should  have  time  to  study  and  digest  this  matter 
very  thoroughly  before  we  finally  pass  upon  it. 

A.  A.  Freeman,  of  New  Mexico : 

I  offer  this  motion,  in  view  of  the  diversity  of  opinion  among 
the  members  of  the  committee  themselves,  and  among  the  mem- 
bers of  the  Association,  namely,  that  this  subject  be  recom- 
mitted to  the  Committee,  with  directions  to  report  before  final 
adjournment. 

Stephen  H.  Allen,  of  Kansas: 
I  will  second  that  motion. 
The  motion  was  lost. 

Charles  W.  Burch : 

I  move  that  the  further  consideration  of  this  subject  be  post- 
poned for  another  year. 
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James  0.  Crosby : 
I  second  that  motion. 

Frederick  W.  Lehmann : 

Mr.  President,  as  it  is  apparent  that  this  amendment  would 
not  receive  the  necessary  two-thirds  vote  at  this  meeting,  I  will 
accept  on  behalf  of  the  committee,  the  suggestions  that  have  been 
made  by  someone  here  this  evening  to  refer  this  section  of  the 
report  back  to  the  committee  until  the  next  annual  meeting. 

Charles  W.  Burch : 

I  will  accept  the  suggestion,  and  will  make  that  my  motion. 

Frederick  W.  Lehmann : 
I  second  the  motion. 
The  motion  was  adopted. 

Charles  W.  Burch : 

I  now  move  that  the  consideration  of  all  the  suggestions  made 
by  the  committee  in  its  report  be  postponed  to  the  next  annual 
meeting,  and  that  the  entire  report  be  recommitted  to  the 
committee. 

Frederick  W.  Lehmann: 

I  raise  the  point  of  order  that  such  a  course  would  not  be 
proper.  The  first  section  of  this  report  has  already  been  adopted 
by  this  meeting,  and  by  more  than  a  two-thirds  vote,  and  the 
only  thing  we  have  postponed  to  another  year  is  the  second  sec- 
tion of  the  report 

The  Chairman: 

The  Chair  thinks  the  point  of  order  well  taken. 

Charles  W.  Burch : 

Then,  sir,  I  move  that  the  consideration  of  Sections  3,  4,  6  and 
6  of  the  report  be  postponed  until  the  next  annual  meeting. 

James  0.  Crosby : 

I  will  second  that  motion. 

Frederick  W.  Lehmann: 

I  move  as  a  substitute  for  that  motion  that  Sections  3,  4,  5  and 
6  be  adopted. 
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Walter  George  Smith,  of  Pennsylvania: 
I  second  the  motion. 

Charles  W.  Burch : 

Mr.  Chairman,  I  make  the  point  of  order  that  the  substitute  is 
not  germane  to  my  motion  and  therefore  cannot  be  entertained. 

The  Chairman: 

The  point  of  order  is  well  taken.  The  question  before  the 
house  is  on  the  motion  to  postpone  the  consideration  of  Sections 
3,  4,  5  and  6  to  the  next  annual  meeting,  and  that  in  the  mean- 
time the  same  be  recommitted  to  the  committee. 

A  vote  was  taken  and  the  result  being  in  doubt  a  division  was 
ordered,  whereupon  the  motion  was  lost  by  a  vote  of  32  to  40. 

Frederick  W.  Lehmann : 

The  motion  of  the  gentleman  from  Tennessee  having  been  dis- 
posed of,  I  now  renew  my  motion  to  adopt  Sections  3,  4,  5  and  6. 

W.  G*.  Hastings,  of  Nebraska: 

Your  proposition  in  regard  to  these  sections  is  simply  to  pro- 
vide that  in  criminal  trials  prejudice  must  appear  before  the 
court  will  interfere  with  the  verdict. 

Frederick  W.  Lehmann : 
Yes,  sir. 

T.  J.  Walsh,  of  Montana : 

It  seems  to  me  that  this  is  taking  a  step  backwards.  I  haven't 
the  slightest  idea  that  any  legislative  body  in  this  country  will 
ever  adopt  the  suggestion,  but  it  seems  to  me  that  we  ought  not 
to  make,  except  upon  the  fullest  consideration,  suggestions  in 
such  radical  language.  I  see  no  reason  why  we,  at  a  time  when 
England  has  just  enacted  a  statute  providing  for  appeals,  in 
criminal  cases,  should  practically  deny  the  right  of  appeal. 

James  Beatty,  of  Nebraska : 

It  seems  to  me  that  it  is  immaterial  whether  or  not  we  attempt 
here  to  formulate  an  exact  bill  on  this  subject.  All  that  we  are 
doing  here,  or  attempting  to  do,  is  to  call  attention  of  Congress 
to  the  changes  which  we  desire  in  the  law.  It  will  be  the  duty  of 
Congress  to  formulate  such  a  bill  as  in  its  wisdom  will  accomplish 
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the  object  aimed  at.    I  believe  the  report  is  a  move  in  the  right 
direction. 

The  Chainnan : 

Was  the  motion  to  adopt  Sections  3,  4,  5  and  6  seconded  ? 

Everett  P.  Wheeler : 

I  will  second  the  motion. 

A  vote  was  taken,  and  the  result  being  in  doubt,  a  division  was 
ordered,  whereupon  the  motion  was  carried  and  Sections  3,  4,  5 
and  6  of  the  report  adopted  by  a  vote  of  60  to  22. 

Everett  P.  Wheeler : 

I  now  move  the  adoption  of  the  resolution  recommended  by  the 
committee,  appearing  on  pages  10  and  11  of  the  report  and  which 
authorizes  the  committee  to  submit  this  bill  to  Congress  and 
urge  its  passage,  and  continues  the  committee  for  that  purpose. 

Ernest  T.  Florance,  of  Ix)uisiana : 

I  second  that  motion. 

The  question  is  on  the  motion  made  by  the  gentleman  from 
New  York  to  adopt  the  resolution  recommended  by  the  com- 
mittee, and  printed  on  pages  10  and  11  of  its  report. 

The  motion  was  adopted. 

The  Association  then  adjourned  to  Thursday,  August  27,  1908, 
at  10  A.  M. 


Third  Day. 

Thursday,  August  21,  1908,  10  A,  M, 

The  President  called  the  meeting  to  order. 

L.  C.  Oilman,  of  Washington : 

Mr.  President,  and  gentlemen  of  the  Association,  I  have  a 
resolution  that  I  'desire  to  introduce  and  have  referred  to  the 
appropriate  committee. 

The  President: 

You  may  read  the  resolution  and  it  will  then  be  referred  to  the 
proper  committee. 

4 
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L.  C.  Gilman : 

The  resolution  is  as  follows : 

"Resolved,  That  this  Association  favors  the  enactment  of 
legislation  by  Congress  providing  for  the  reduction  of  the  cost  of 
appeals  in  the  federal  courts  in  the  following  particulars: 

*'  1.  By  providing  for  printing  the  record  under  the  super- 
vision of  the  clerk  of  the  trial  court  and  the  certifying  of  such 
printed  records  as  the  record  on  appeal,  thus  doing  away  with  the 
expense  of  transcript  of  the  record  now  required. 

"  2.  By  providing  for  the  printing  of  such  number  of  copies  of 
such  record,  and  for  the  certification  thereof  without  additional 
cost  in  case  of  appeal  to,  or  certiorari  from  the  Supreme  Court 
as  to  avoid  any  second  printing  of  the  record. '^ 

The  President: 

Under  the  rule  this  resolution  will  be  referred  to  the  Com- 
mittee to  Suggest  Remedies  and  Formulate  Proposed  Laws  to 
Prevent  Delay  and  Unnecessary  Cost  in  Litigation. 

At  the  request  of  the  President,  Simeon  E.  Baldwin,  of  Con- 
necticut, took  the  Chair. 

Jacob  M.  Dickinson,  of  Illinois: 

I  have  no  doubt  that  many  members  of  the  Association  present 
here  are  aware  that  Mr.  Fabius  H.  Busbee,  of  North  Carolina, 
who  has  always  been  a  loyal  member  of  this  Association,  con- 
stant in  his  attendance,  and  zealous  in  promoting  the  objects  of 
the  Association,  is  ill  in  this  city.  lie  came  to  Seattle  to  attend 
this  meeting,  but  was  taken  quite  seriously  ill,  and  is  now  con- 
fined in  a  hospital.  I  called  at  the  hospital  this  morning  to  see 
him,  and  I  am  glad  to  report  that  while  his  condition  is  still 
serious,  the  physicians  do  not  apprehend  any  fatal  result.  With 
these  remarks,  I  offer  the  following  resolution : 

Whereas,  The  American  Bar  Association  in  annual  meeting 
assembled  at  Seattle,  Washington,  has  learned  with  sincere  re- 
gret that  our  brother,  the  Honorable  Fabius  H.  Busbee,  of  North 
Carolina,  who  came  to  Seattle  to  attend  this  meeting,  is  confined 
by  sickness  in  a  hospital  in  this  city. 

Resolved,  That  we  extend  to  him  our  deepest  sympathy  and 
the  assurance  of  our  earnest  hope  for  his  speedy  and  good  re- 
covery to  health,  and 

Resolved,  That  the  Secretary  of  the  Association  be  instructed 
to  transmit  to  Mr.  Busbee  a  copy  of  this  resolution. 
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The  resolution  was  seconded  by  various  members  and  was 
adopted  by  a  rising  vote. 
The  President  then  resumed  the  Chair. 

Rodney  A.  Mercur,  of  Pennsylvania: 

Mr.  President,  I  desire  to  present  the  report  of  the  Committee 
on  Insurance  Law,  which  was  passed  until  this  morning.  I  re- 
gret exceedingly  the  absence  of  our  able  Chairman,  Mr.  Brecken- 
ridge.  T  assume  the  members  of  the  Association  have  read  this 
report,  as  it  was  printed  and  distributed  some  time  ago.  We 
have  not  recommended  anything  that  is  new.  Our  recommenda- 
tions are  only  two  in  number.  They  are  the  6th  and  6th  recom- 
mendations of  the  report  of  1907. 

For  the  purpose  of  getting  the  recommendations  before  the 
meeting,  I  move  the  adoption  of  the  first  recommendation,  which 
reads  as  follows : 

"The  enactment  in  each  state  of  a  law  making  it  a  misde- 
meanor for  any  person  to  maintain  or  conduct  an  office,  or  solicit 
insurance,  or  receive  money  for  and  on  behalf  of  any  person, 
association,  co-partnership  or  corporation,  conducting  any  kind 
of  insurance  business  in  the  United  States,  who  are  not  licensed 
to  transact  such  business  by  the  states  in  which  such  persons, 
associations,  co-partnerships  or  corporations  conduct  their  busi- 
ness, or  any  part  of  it." 

Charles  J.  Schnabel,  of  Oregon: 

I  second  the  motion  that  the  recommendation  of  the  com- 
mittee be  adopted. 

Samuel  C.  Eastman,  of  New  Hampshire: 

I  have  no  desire  to  oppose  the  adoption  of  this  recommenda- 
tion, but  I  am  perfectly  sure  that  the  law  proposed  will  not  be 
adopted  in  many  states,  because  like  the  State  of  Massachusetts, 
and  also  lik^  the  State  of  New  York,  and  some  other  states,  per- 
haps, the  laws  now  provide  for  the  placing  of  excess  lines  of 
insurance  in  companies  that  are  not  admitted  to  do  business  in 
the  state;  and  that  is  necessary  for  the  protection  of  the  insured 
in  many  cases.  The  law  that  is  proposed  would  require  a  great 
deal  of  legislation  to  be  enacted,  or  some,  at  least.  The  evil  is 
certainly  one  that  should  be  guarded  against,  but  I  do  not  be- 
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lieve  the  remedy  proposed  will  be  effective.  While  I  think 
the  law  will  not  be  adopted  for  the  reason  stated,  I  shall  make 
no  further  opposition  to  the  recommendation  made  by  the 
committee. 

The  recommendation  was  adopted. 

Rodney  A.  Mercnr: 

I  now  move  the  adoption  of  the  second  recommendation  of  the 
committee  reading  as  follows: 

"The  enactment  of  a  law  requiring  the  apportionment  and 
contingent  distribution  of  the  deferred  dividend  surplus  of  all 
life  policies  hereafter  issued." 

Robert  S.  Taylor,  of  Indiana : 

I  second  the  motion  to  adopt  the  recommendation. 

Talcott  H.  Russell,  of  Connecticut: 

I  dislike  to  magnify  the  office  of  the  Conference  of  Commis- 
sioners on  Uniform  State  Laws,  of  which  I  happen  to  be  a  mem- 
ber, but  that  Conference  exists,  as  the  Association  knows,  and  is 
doing  excellent  work  in  the  matter  of  formulating  laws.  The 
formation  of  laws  suited  to  the  condition  of  the  various  states, 
to  which  the  laws  are  recommended,  is  a  matter  that  requires 
extreme  care,  and  such  statutes  should  be  drawn  only  by  experts 
and  then  submitted  to  careful  consideration. 

This  matter  of  insurance  legislation  is  a  subject  of  great  diffi- 
culty, about  which  there  is  considerable  controversy.  The  Con- 
ference of  Insurance  Commissioners  and  others,  which  met  two 
or  three  years  ago,  for  the  purpose  of  recommending  legislation 
on  the  subject,  was  a  total  failure,  because  it  did  not  have  the 
laws  which  it  recommended  carefully  drawn  and  considered  by 
experts. 

In  the  situation  in  which  I  am,  being  a  member  of  the  Con- 
ference on  Uniform  Laws,  I  do  not  make  any  motion,  but  simply 
suggest,  if  it  meets  the  approval  of  the  Association,  that  the 
Conference  on  Uniform  Laws  be  requested  to  draw  statutes  for 
the  purpose  of  carrying  out  these  recommendations  of  the  Insur- 
ance Committee,  otherwise  you  may  have  as  a  result  of  a  resolu- 
tion of  this  sort — if  you  have  any  result  at  all — some  rather  wild 
legislation. 
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Amasa  M.  Eaton,  of  Rhode  Island : 

The  same  consideration  that  deterred  my  brother  Russell  from 
voting  upon  the  passage  of  the  last  recommendation  was  opera- 
tive with  me  also.  Now  I  would  suggest,  in  addition  to  what 
Mr.  Russell  has  said,  that  it  would  be  well  for  this  Association 
to  adopt  this  recommendation  of  the  committee,  as  it  did  the 
first,  and  then  to  refer  both  recommendations  to  the  Conference 
of  Commissioners  on  Uniform  Laws. 

Rodney  A.  Mercur: 

I  will  adopt  the  suggestion  and  make  that  motion. 

Chas.  S.  Varian,  of  Utah : 

It  seems  to  me  that  we  are  inclined  to  postpone  from  year  to 
year  action  upon  the  important  matters,  although  they  may  have 
been  committed  as  this  subject  was  to  a  committee  of  the  Asso- 
ciation. Why  is  it  necessary  to  wait  until  each  member  can  be 
perfectly  assured  that  the  action  of  the  committee  is  strictly  in 
accordance  with  the  demands  of  the  situation?  So  far  as  my 
information  goes,  the  subject  matter  embodied  in  the  report  of 
this  committee  is  one  calling  for  immediate  and  prompt  attention. 

The  President: 

If  the  gentleman  will  permit  the  Chair  to  interrupt  him,  the 
motion  before  the  house  is  to  adopt  the  recommendation  of  the 
committee. 

The  recommendation  was  adopted. 

Rodney  A.  Mercur: 

I  now  move  that  the  two  proposed  acts  submitted  by  the  com- 
mittee and  known  as  Appendix  A  and  Appendix  B  be  referred 
to  the  Conference  of  Commissioners  on  Uniform  State  Laws. 

The  motion  was  seconded  and  adopted. 

The  President: 

Is  there  any  report  from  the  Committee  on  Classification  of 
the  Law? 
Is  there  any  report  from  the  Committee  on  Indian  Legislation  ? 
The  Committee  on  Penal  Laws  and  Prison  Discipline? 

Simeon  E.  Baldwin : 

That  committee  has  no  business  before  it.  It  had  some  busi- 
ness before  it,  but  it  disposed  of  it  some  two  years  ago. 
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The  President: 

The  Committee  on  Federal  Courts  ? 

Edmund  F.  Trabue,  of  Kentucky,  presented  the  report  of  the 
committee. 

(See  the  Report  in  the  Appendix.) 

The  report  of  the  committee  will  be  received.  Tlie  resolution 
referred  to  will,  under  the  rule,  be  referred  to  the  committee. 

The  Secretary: 

Mr.  President,  this  being  a  special  committee,  it  goes  out  of 
existence  with  this  meeting,  unless  continued. 

Rodney  A.  Mercur: 

I  move  that  the  committee  be  continued. 

Simeon  E.  Baldwin: 

Is  not  this  a  good  time  to  determine  our  permanent  policy  in 
the  matter  of  special  committees? 

I  am  one  of  the  few  members  who  have  been  been  with  the 
Association  from  the  beginning,  and,  if  I  may  be  excused  for  the 
personal  allusion,  I  drew  the  Constitution  of  the  Association  at 
a  summer  hotel  in  the  Adirondacks  in  1878  and  it  has  not  been 
changed  very  much  since.  The  Constitution  and  By-laws  origin- 
ally provided  for  certain  standing  committees.  It  was  the  inten- 
tion of  those  who  formed  the  Association  that  those  standing 
committees  should  prepare  the  business  of  the  Association  and 
it  was  intended  to  have  committees  enough  to  answer  all  the 
proper  purposes  of  the  Association.  One  of  those  committees  is 
that  on  Judicial  Administration  and  Remedial  Procedure.  It  is 
to  be  presumed  that  that  committee  will  always  be  carefully 
selected  from  among  our  best  men.  It  has  always  been  a  strong 
committee. 

The  first  thought  of  such  a  committee  must  naturally  be  judi- 
cial administration  and  procedure  in  the  federal  courts  which  are 
common  to  the  whole  country  and  in  which  every  man  has  an 
equal  interest.  Now,  is  it  worth  while  to  perpetuate  a  special 
committee  to  do  work  which  belongs  in  the  field  of  a  standing 
committee  ? 

A  special  committee  requires  for  its  efficiency  that  it  shall  meet 
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— ^meet  for  discussion,  meet  for  action.  It  ought  not  to  do  its 
business  by  correspondence.  The  standing  committees  of  the 
Association  are,  all  of  them,  if  I  recollect  rightly,  not  exceeding 
five  in  number.  Five  men  can  be  assembled  without  any  very 
great  expense,  but  if  you  have  a  committee  of  ten  or  fifteen — 
and  a  special  committee  may  be  of  any  number — it  costs  some- 
thing to  bring  that  committee  together. 

The  consequence  ip  that  special  committees  seldom  meet,  and 
important  matters  submitted  to  them  are  usually  considered 
through  the  medium  of  correspondence  between  the  members. 

I  believe  the  action  of  the  Executive  Committee  was  wise  in 
looking  towards  the  ipso  facto  abolition  of  every  special  com- 
mittee failing  to  report  and  having  no  business  to  report  on. 

I  trust  the  motion  to  continue  the  committee  will  not  be 
pressed. 

Rodney  A.  Mercur: 

Mr.  President,  I  withdraw  my  motion  to  continue  the  com- 
mittee. 

The  President: 

The  Committee  on  Title  to  Eeal  Estate  ? 

The  report  of  the  committee  was  presented  by  John  Fletcher, 
of  Arkansas. 

(See  the  Report  in  the  Appendix,) 

On  motion  the  report  was  approved  and  ordered  printed  in  the 
proceedings  and  the  committee  continued. 

At  the  request  of  the  President,  Jacob  Klein,  of  Missouri,  took 
the  Chair. 

Jacob  M.  Dickinson: 

The  next  report  in  order,  gentlemen,  is  that  of  the  Committee 
on  Canons  of  Ethics.  The  Chairman  of  the  committee,  Mr. 
Henry  St.  George  Tucker,  of  Virginia,  has  been  unavoidably 
detained  from  attending  this  meeting,  and  I  have  received  a 
request  from  him  that  I  present  this  report.  In  doing  so,  I  will 
make  some  preliminary  remarks,  not  by  way  of  disarming  criti- 
cism, nor  for  obtaining  for  the  report  any  greater  consideration 
than  its  merits  warrant.    I  beg  to  say  that  in  considering  a  sub- 


56  COMKITTBE  ON   CODE  OF  PROFESSIONAL  ETHICS. 

ject  involving  so  many  questions  and  so  much  detail,  and  especially 
where  there  may  be  differences  of  opinion  upon  mere  questions 
of  phraseology,  it  probably  would  be  well  to  take  into  considera- 
tion at  least  the  amount  of  work  of  this  committee  and  the  efforts 
that  have  been  made  to  produce  something  that  would  be  worthy 
of  your  consideration.  Like  every  work  of  that  character  it 
embodies  some  compromises  and  changes  and  a  yielding  of  indi- 
vidual views  upon  various  questions.  The  committee  went  about 
this  work,  in  what  I  take  the  liberty  of  saying,  was  a  very  com- 
prehensive £md  thorough  manner.  It  was  based  upon  Shars- 
wood^s  Legal  Ethics.  Through  the  generosity  of  General  Hub- 
bard, that  work  has  been  published  as  an  appendix  to  our  report, 
and  I  presume  all  of  you  have  received  copies  of  it.  Judge 
Jones,  of  Alabama,  drafted  a  code  based  largely  upon  that  work, 
which  was  enacted  into  law  by  the  State  of  Alabama,  and  in  sub- 
stance by  several  other  states. 

Our  committee  held  its  first  meeting  in  the  City  of  Washing- 
ton. There  were  present  at  that  meeting,  which  lasted  three 
days — I  submit  that  is  a  rather  unusual  time  for  gentlemen  from 
various  parts  of  the  country  to  devote  to  a  work  of  that  char- 
acter, but  they  felt  that  it  was  one  of  the  most  important  works 
that  the  American  Bar  Association  could  ever  undertake — Henry 
St.  Greorge  Tucker,  of  Virginia,  the  Chairman ;  Lucien  H.  Alex- 
ander, of  Pennsylvania,  the  very  efficient  Secretary  of  the  com- 
mittee; Mr.  Justice  David  J.  Brewer;  Frederick  V.  Brown, 
of  Minnesota;  J.  M.  Dickinson,  of  Illinois;  Thomas  H.  Hubbard, 
of  New  York;  Alton  B.  Parker,  of  New  York;  George  R.  Peck, 
of  Illinois;  Francis  Lynde  Stetson,  of  New  York;  and  Ezra  E. 
Thayer,  of  Massachusetts.  So  you  see  the  entire  committee  was 
present  with  one  or  two  exceptions.  They  made  a  draft,  which 
they  entitled  a  code,  and  also  a  draft  of  a  form  of  oath.  This 
was  printed  and  sent  out  to  all  the  members  of  the  Association 
and  criticisms  were  invited.  Over  a  thousand  letters  were  re- 
ceived in  reply,  and  these  were  tabulated  by  the  Secretary,  Mr. 
Alexander,  so  that  they  could  be  easily  accessible  for  the  con- 
sideration of  the  committee.  The  committee  then  met  in  the 
City  of  New  York  and  went  over  these  canons  in  the  light  of  the 
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suggestions  that  had  been  received  and  made  a  number  of 
changes  in  the  way  of  simplification  and  reduction.  The  com- 
mittee later,  after  considerable  correspondence,  met  again  in  New 
York ;  and  the  report  that  I  now  present  is  the  final  work  unani- 
mously recommended  by  all  the  members  of  the  committee. 

Walter  (Jeorge  Smith,  of  Pennsylvania: 

I  move  that  we  proceed  to  the  consideration  of  these  canons, 
one  at  a  time ;  the  Secretary  calling  them  oflE  by  number  without 
reading  imless  the  reading  is  called  for  especially,  and  a  separate 
vote  taken  upon  each  canon. 

The  motion  was  seconded  and  adopted. 

C.  La  Eue  Munson,  of  Pennsylvania : 

I  have  read  this  report  with  much  care,  and  while  I  have  no 
criticism  to  make  upon  it,  yet  I  feel  that  it  does  not  cover  as 
much  ground  as  it  should.  A  committee  of  the  Bar  Association 
of  Pennsylvania,  of  which  committee  I  happen  to  be  a  member, 
has  had  this  subject  under  consideration  for  two  years,  and  its 
final  report  has  not  yet  been  made.  The  work  we  are  doing  there 
covers  the  ground  very  much  more  thoroughly,  I  believe,  than 
does  this  report.  This  is  a  matter  of  so  much  importance  that  I 
doubt  if  we  can  arrive  at  a  proper  determination  in  a  meeting 
as  hurried  as  this  of  necessity  is.  It  is,  therefore,  my  suggestion, 
with  all  respect  to  the  committee,  that  the  subject  be  re-referred  to 
them,  and  that  correspondence  be  had  with  the  members  of  the 
Association  to  a  still  greater  extent  and  their  views  obtained.  I 
do  not  object  to  discussion  of  this  report  now.  I  only  say  that  I 
think  we  cannot  properly  act  upon  it  at  this  time  in  any  sort  of  an 
adequate  way. 

Walter  George  Smith : 

I  would  ask  my  brother  from  Pennsylvania  if  the  Bar  Asso- 
ciation of  our  state  did  not  postpone  consideration  of  the  report 
to  which  he  refers  pending  action  by  the  American  Bar  Associa- 
tion upon  the  report  of  this  committee  at  this  time  ? 

C.  La  Rue  Munson : 

Yes,  that  is  true;  and  in  the  hope  that  the  American  Bar 
Association  would  adopt  a  canon  of  ethics  very  much  in  line  with 
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the  one  we  are  working  upon,  which  will  be  very  much  fuller  and 
more  complete  than  I  think  this  report  is. 

Charles  Henry  Butler,  of  New  York : 

I  think  we  are  prepared  to  act  at  this  time.  I  think  the  per- 
sonnel of  this  committee  is  almost  a  guarantee  of  the  advisability 
of  adopting  the  report  as  made.  The  appendix  to  the  report  has 
been  placed  in  the  hands  of  every  member  of  the  Association,  a 
volume  by  itself,  which  enables  every  member  to  take  up  the  sub- 
ject and  consider  it;  and  copies  of  this  report  were  printed  and 
distributed  long  ago.    I  urge  the  members  to  act  upon  it  now. 

Elmer  E.  Rogers,  of  Illinois : 

I  presume  the  members  of  the  Association  have  observed  that 
only  a  few  states  in  the  union  have  in  their  State  Bar  Associa- 
tion a  Committee  on  Code  of  Professional  Ethics.  This  year  the 
Illinois  State  Bar  Association,  on  my  motion,  changed  its  con- 
stitution so  as  to  establish  such  a  committee.  Now,  this  com- 
mittee in  the  American  Bar  Association  has  worked  hard,  and  the 
result  of  its  work  has  been  published  and  distributed  to  every 
member  of  this  Association,  and  every  member  has  been  invited  to 
study  it  carefully  in  a  spirit  of  criticism,  and  then  to  offer  sug- 
gestions. This  is  a  moral  code  only;  an  ethical  code  as  it  is 
described.  Its  purpose  is  to  elevate  the  standing  of  the  profession, 
and  we  ought  to  adopt  it;  then  let  the  State  Bar  Associations 
follow  our  work,  and,  as  they  choose,  adopt  the  code  in  full  or 
with  modifications.  The  public  and  the  press  expect  that  we 
shall  formally  promulgate  some  decalogue.  The  time  is  oppor- 
tune, if  we  wish  to  maintain  the  traditional  honor  and  dignity  of 
our  profession. 

Francis  Fisher  Kane : 

As  a  member  from  Pennsylvania,  I  dislike  to  disagree  with  my 
friend,  Mr.  Munson,  but  I  am  heartily  in  favor  of  the  adoption 
of  this  code  at  this  time. 

Jacob  M.  Dickinson: 

Let  me  say  that  we  had  before  us  the  action  of  the  Bar  Asso- 
ciation of  Pennsylvania,  and  it  was  fully  considered.  Of  course, 
we  might  have  made  this  more  elaborate ;  we  might  have  written 
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a  book  on  the  subject,  but  the  idea  was  to  condense  and  simplify, 
rather  than  elaborate.  The  only  branch  that  we  did  not  touch 
was  those  principles  relating  to  the  judiciary,  but  under  the 
resolution  that  subject  was  not  committed  to  us. 

Amasa  M.  Eaton,  of  Rhode  Island : 

In  view  of  the  personnel  of  this  committee,  and  in  view  of  the 
time  that  its  members  have  spent  upon  this  matter,  I  think  we 
ought  to  accord  to  their  work  immediate  and  careful  consideration. 

I  hope  we  will  proceed  at  once  to  consider  the  canons  recom- 
mended for  adoption  by  the  committee. 

W.  0.  Hart,  of  Louisiana: 

It  is  remarkable  that  whenever  a  report  of  a  committee  is 
made,  it  is  at  once  followed  by  a  proposition  to  postpone  its  con- 
sideration for  another  year.  Why,  gentlemen,  the  report  of  the 
Committee  on  Commercial  Law,  presented  by  our  lamented  bro- 
ther, Mr.  Logan,  of  New  York,  in  1903,  was  postponed  so  long 
that  he  died  before  it  ever  got  before  the  Association.  Let  us 
consider  this  great  work  that  this  distinguished  committee  have 
done  nowy  and  put  tlie  stamp  of  our  disapproval  on  this  matter 
of  procrastination. 

The  Chairman: 

Gentlemen,  the  motion  before  the  house  is,  that  made  by  the 
gentleman  from  Pennsylvania,  that  these  canons  be  taken  up  one 
by  one,  and  considered,  and  voted  upon  separately. 

The  motion  was  adopted. 

On  motion  of  Amasa  M.  Eaton,  the  preamble  and  the  next 
paragraph  entitled,  "  The  Canons  of  Ethics,"  down  to  the  Canon 
No.  1,  on  page  9  of  the  printed  report,  were  adopted. 

Then  by  separate  motions.  Canons  Nos.  1,  2,  3  and  4  were 
adopted. 

A  Member: 

Mr.  President,  looking  upon  Canon  No.  5,  from  an  ethical  and 
moral  standpoint,  I  cannot  agree  that  it  should  be  adopted.  I 
am  asked  to  undertake  the  defense  of  a  criminal,  notwithstand- 
ing I  have  the  knowledge  from  his  confession  or  otherwise  of  his 
guilt.    How  am  I  going  to  see  that  justice  is  done  as  the  last 
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paragraph  of  that  canon  requests  me  to  do?  A  man  is  accused 
of  murder,  confesses  to  me  his  guilt,  and  after  a  careful  examina- 
tion of  his  confession  I  am  convinced  of  its  truthfulness;  I  am 
aware  that  men  accused  of  crime  sometimes  confess  when  they 
are  not  guilty.  I  am  satisfied  the  books  will  show  that  men  have 
been  tried  upon  a  confession,  and  it  was  afterwards  found  they 
were  innocent ;  but  if  I  undertake,  as  his  counsel  and  adviser,  as 
an  officer  of  the  court,  in  the  performance  of  a  sworn  duty,  under 
moral  and  legal  obligations  to  the  public,  to  myself  and  espe- 
cially to  the  court,  when  I  say  I  have  examined  the  evidence  in 
connection  with  the  confession,  am  I  obligated  from  a  moral 
standpoint  to  undertake  that  man's  defense?  I  say  no.  True 
morals,  proper  regard  for  justice  and  the  execution  of  the  law, 
ought  to  teach  me  to  make  known  to  the  court  the  confession  that 
has  been  made  and  leave  the  court  to  deal  with  it.  I  say  T  should 
not  defend  the  criminal. 

Eome  G.  Brown,  of  Minnesota : 

The  objection  of  the  gentleman  who  just  spoke,  to  this  canon, 
is  upon  a  wrong  assumption  as  to  its  provisions.  I  would  call 
his  attention  to  the  fact  that  this  canon  does  not  make  it  the 
duty  of  a  lawyer  in  any  case  to  take  up  the  defense  of  a  person 
accused  of  crime.  It  simply  recognizes  that  he  has  the  right  and 
privilege  so  to  do.  It  reads:  "It  is  the  right  of  a  lawyer  to 
undertake  the  defense  of  a  person  accused  of  crime,"  etc.,  and 
furthermore,  the  very  purpose  of  this  canon  is  not  to  bring  about 
an  acquittal  by  anything  but  fair  means.  The  object  is,  as 
stated  in  the  canon,  "  to  the  end  that  no  person  may  be  deprived 
of  life  or  liberty,  but  by  due  process  of  law."  Any  person  ac- 
cused of  crime  has  the  right,  and  this  canon  emphasizes  this 
proposition,  to  have  a  fair  trial  under  the  law ;  and  be  subjected 
to  conviction  only  by  methods  which  are  consistent  with  due  pro- 
cess of  law.  We  in  Minnesota  do  not  understand  that  it  is  either 
the  duty  of  a  lawyer,  or  his  privilege,  to  disclose  information 
which  is  received  in  his  professional  capacity  from  a  man  accused 
of  crime.  It  would  be  optional  with  him  whether  to  go  on  with 
the  case  after  having  become  convinced  that  his  client  was  guilty; 
but  if  any  lawyer  should  reveal,  or  attempt  to  reveal,  either  to 
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the  court  or  to  the  prosecuting  oflScer  any  information  obtained 
in  his  professional  capacity,  such  a  lawyer  in  Minnesota  would 
be  subject  to  disbarment,  and  I  am  frank  to  say  that  I  would  see 
to  it  that  the  charge  of  unprofessional  conduct  was  pressed  to  the 
utmost. 

The  Chairman : 

If  there  is  no  further  discussion  of  Canon  No.  5,  the  question 
will  be  put  upon  its  adoption. 

Canon  No.  5  was  then  adopted. 

On  motions  separately  made,  and  voted  upon,  Canons  Nos.  6, 
7,  8,  9,  10  and  11  were  adopted. 

L.  T.  Turner,  of  Washington: 

I  move  to  divide  the  question  as  to  Canon  No.  12.  I  am  in 
favor  of  the  first  part,  but  not  in  favor  of  subdivision  2.  One  of 
the  most  serious  ills  that  we  have  to  contend  with  today  in  the 
practice  of  law  is  the  seeking  of  business  by  lawyers,  and  the 
constant  consideration  by  them  as  to  whether  or  not  they  may 
find  employment  in  particular  cases. 

Francis  Fisher  Kane: 

I  second  that  motion.  I  think  that  second  subdivision  would 
inject  into  the  code  a  commercial  consideration. 

The  Chairman: 

If  there  is  no  further  discussion,  the  question  will  be  put  on 
the  motion  of  the  gentleman  from  Washington  to  adopt  Canon 
No.  12  with  the  exception  of  subdivision  2. 

The  result  being  in  doubt,  a  division  was  ordered,  whereupon 
the  motion  was  lost  by  a  vote  of  43  to  72. 

On  motion,  Canqn  No.  12  as  printed  was  then  adopted. 

T.  J.  Walsh,  of  Montana : 

Mr.  President  and  gentlemen,  I  have  committed  to  writing 
some  reflections  that  I  have  to  make  upon  Canon  No.  13. 

Of  the  excellent  Code  of  Ethics  proposed  by  the  Committee  of 
the  Association  for  adoption,  one  of  the  canons.  No.  13,  as 
originally  reported,  reads  as  follows : 

"  Contingent  fees  may  be  contracted  for,  but  they  lead  to  many 
abuses  and  should  be  under  the  supervision  of  the  court.*' 
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The  committee  appears  to  be  united  in  its  report  except  as  to 
this  particular  canon,  to  which  a  distinguished  member  has 
registered  an  objection,  being  opposed  to  contingent  fees  under 
any  circumstances.  Just  how  he  could  discountenance  contracts 
for  such  fees  is  not  disclosed;  whether,  for  instance,  he  would 
advocate  the  passage- of  laws  invalidating  them  in  the  few  juris- 
dictions in  which  they  are  considered  void  as  contrary  to  public 
policy,  providing  for  the  punishment  of  one  or  both  of  the  par- 
ties entering  into  them,  or  for  disbarring  the  guilty  attorney ;  or 
whether  he  would  content  himself  with  a  denunciatory  declara- 
tion in  the  Code  of  Ethics  promulgated  by  this  body,  trusting 
that  thus  the  practice  would  be  discontinued  by  those  lawyers 
who  find  no  ethical  wrong  in  it,  but  who  aspire  to  gain  or  to 
retain  the  esteem  of  the  most  reputable  members  of  the  profes- 
sion, we  are  not  advised. 

In  view  of  the  somewhat  fixed  opinions  once  generally  obtain- 
ing, but  now  decadent,  in  relation  to  the  ethical  aspect  of  con- 
tingent fees  and  judicial  rulings  touching  the  public  policy  of 
contracts  for  them,  overwhelmed  by  the  more  modern  trend  of 
the  decisions  of  our  courts,  it  is  not  difficult  to  discern  that  the 
canon  proposed  is  calculated  to  cast  more  or  less  odium  on  such 
contracts,  and  to  divide  lawyers  into  two  classes,  those  who  do 
sometimes  contract  for  contingent  fees,  and  those  who  do  not. 
Of  these,  it  is  obvious  the  operation  of  such  a  rule  as  that  pro- 
posed, if  indeed  it  was  not  its  purpose,  would  be  to  assign  to  the 
last  mentioned  class  the  higher  position  in  the  scale  of  profes- 
sional respectability. 

Against  this  effort  thus  to  sot  up  an  arbitrary  standard  by 
which  the  professional  life  of  a  lawyer  is  to  be  gauged,  and  his 
status  in  the  ranks  is  to  be  assigned,  a  very  general  protest  ought 
to  be  raised. 

To  my  mind  the  matter  has  no  ethical  aspect  whatever,  but  if 
it  has,  I  am  ready  to  contend  that  the  lawyer  who  places  his  ser- 
vices at  the  disposal  of  those  who  have  not  a  dollar  to  pay  for 
them  save  out  of  the  fruits  of  his  labors,  deserves  better  of  the 
profession  and  of  the  public  than  he  who  refuses  to  prosecute 
save  for  those  able  to  pay,  whatever  be  the  outcome  of  the 
litigation. 
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The  contrary  view,  I  am  entirely  convinced,  is  but  the  linger- 
ing remnant  of  an  idea  originating  in  the  English  conception  of 
the  calling  of  a  lawyer,  which  assigned  to  it  some  position  at  the 
fag  end  of  nobility.  Speaking  of  the  decisions  condemning  con- 
tracts for  contingent  fees  as  having  an  alien  origin,  Chief  Justice 
Gibson  in  Foster  vs.  Jack,  4  Watta,  334,  said : 

**The  dignity  of  the  robe,  instead  of  any  principle  of  policy, 
furnishes  all  the  arguments  that  can  be  brought  to  support  the 
English  rule." 

In  Davis  vs.  Webber,  66  Ark.  199,  the  court  said : 

''  In  Lytic  vs.  State,  17  Ark.  608,  663,  the  English  rule  avoid- 
ing such  contracts  upon  the  ground  of  maintenance  and  cham- 
perty, was  repudiated  as  repugnant  to  our  constitution  and  sta- 
tutes and  the  court  showed  and  might  have  added  that  such  a 
rule  was  contrary  to  the  genius  of  our  institutions.'^ 

If  it  is,  and  concurrence  in  this  view  is  to  be  inferred  from  the 
general  repudiation  in  this  country  of  the  English  doctrine,  how 
can  it  be  ethically  commendable?  Refused  recognition  by  the 
great  majority  of  our  courts,  including  the  highest  federal  tri- 
bunal, as  a  rule  of  law,  why  should  it  have  a  refuge  in  a  code  of 
ethics  intended  as  a  guide  to  the  professional  conduct  of  the  Bar 
of  the  whole  nation  ?  The  courts  have  not  contented  themselves 
with  affirming  the  validity  of  contracts  for  contingent  fees,  but 
have  repeatedly  declared  them  to  be  unexceptionable  upon  ethical 
grounds.  "  We  see  no  good  reason  founded  on  principles,  either 
of  justice,  public  policy  or  professional  propriety,  to  condemn 
such  contracts,"  says  the  Supreme  Court  of  Wisconsin  in  AUard 
vs.  Lamirande,  29  Wis.  502. 

"We  are  unable  to  see  any  immorality  or  breach  of  profes- 
sional ethics  in  the  transaction,"  is  the  language  of  the  Supreme 
Court  of  Texas  in  Bentnick  vs.  Franklin,  38  Texas,  458.  In 
Perry  vs,  Dicken,  105  Pa.  St.  83,  the  court  says: 

"  It  is  certainly  true,  as  stated  by  Judge  Lewis  in  his  Abridg- 
ment of  the  Criminal  Law,  that  many  of  the  most  upright  gen- 
tlemen of  the  Bar  have  felt  no  repugnance  to  this  method  of 
compensation;  it  has  been  practiced  without  the  slightest  censure 
from  gentlemen  who  have  risen  to  the  highest  legislative  and 
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judicial  stations  in  the  commonwealth^  and  who  have  been  dis- 
tinguished ornaments  of  the  profession." 

"  An  action  can  now  be  maintained  in  most,  if  not  all,  of  the 
states  of  the  union  for  contingent  fees;  the  most  respectable 
counsel  conduct  immense  litigations  with  no  other  hope  of 
reward," 

is  the  language  of  the  opinion  in  Stanton  vs,  Haskin,  1  Mc 
Arthurs,  558. 

"The  propriety  of  accepting  compensation  by  way  of  a  fee 
contingent  upon  the  event  of  the  suit,  payable  out  of  the  things 
recovered,  has  been  recognized,"  says  the  Supreme  Court  of  Ohio 
in  Reece  vs,  Kyle,  31  N.  E.  747,  750. 

If  the  tendency  of  such  contracts  were  to  corrupt  instead  of  to 
promote  justice,  they  should  be  condemned  by  ethical  rules,  as 
well  as  positive  law.  If  they  had  that  tendency  they  would  be 
held  illegal,  as  the  rule  is-  universal  that  even  those  contracts 
which,  though  entered  into  with  perfectly  innocent  purposes,  are 
calculated  to  pervert  justice,  are  void.  It  follows  that,  in  the 
view  of  the  many  eminent  judges  who  have  repudiated  the  Eng- 
lish doctrine,  they  have  no  such  tendency.  If  they  have  not, 
upon  what  basis  are  they  to  be  condemned  on  ethical  grounds? 
Apparently,  because,  as  the  canon  proposed  states,  they  lead  to 
abuses.    As  much  could  be  said  of  the  salary  system. 

But  before  considering  the  alleged  abuses,  let  attention  be 
given  to  the  merits  of  the  contingent  fee  system — a  feature  that 
has  suffered  from  some  neglect  in  the  discussion  of  the  subject. 

Prominence  is  given  to  contingent  fees,  because  of  the  pre- 
valence of  this  method  of  contracting  for  compensation  in  per- 
sonal injury  cases,  and  actions  on  account  of  death  by  wrongful 
act.  The  enormous  increase  in  the  use  of  machinery  and  me- 
chanical appliances  in  recent  years  has  caused  the  rapid  multi- 
plication of  the  number  of  actions  of  this  character.  To  the 
credit  of  those  who  have  devoted  themselves  more  or  less  to  tliis 
line  of  professional  work,  it  may  be  said  that  their  success  in 
compelling  satisfaction  in  these  cases  has  been  such  that  it  is  now 
rare  that  one  injured  or  deprived  by  death  of  a  relative,  from 
whom  support  was  due,  under  circumstances  creating  a  liability, 
does  not  take  counsel  as  to  his  right  to  recover. 
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It  is  not  very  long  ago  that  it  was  comparatively  rare,  even  in 
particularly  distressing  cases,  that  industrial  and  transportation 
companies  were  called  upon  to  answer  for  the  negligent  conduct 
of  their  business  resulting  in  death  or  injury. 

The  indigent,  the  lately  arrived  immigrant  and  generally  the 
classes  to  whom  it  ought  to  be  the  pride  of  the  Bar  to  be  of  assist- 
ance, either  failed  generally  to  recognize  that  they  had  rights 
under  the  law,  or  they  were  apprehensive  of  the  power  and  in- 
fluence of  the  parties  whom  they  must  necessarily  engage  in  liti- 
gation, or  they  were  hopeless  of  being  able  to  fee  a  lawyer  of 
talents  sufiBcient  to  enable  him  to  cope  with  the  adversary  whom 
the  opposing  party  could  employ. 

The  increase  in  litigation  of  this  character  is  by  no  means  due 
entirely  to  the  greater  number  of  accidents  resulting  in  death  or 
injury. 

Much  has  been  written  and  said  of  the  number  of  cases  of  the 
class  spoken  of  that  are  devoid  of  merit,  and  of  the  disposition 
of  juries  to  award  damages  in  them  without  regard  to  the  facts. 
In  fact,  scarcely  more  than  one  side  of  the  question  has  been  put 
before  the  public.  Without  stopping  to  inquire  how  much  of 
truth  and  how  much  of  error  there  is  in  the  charge  that  is  made 
in  this  connection,  it  will  be  assumed  that  no  one  is  going  to 
assert  that  there  are  no  such  cases  that  have  any  merit.  It  will 
scarcely  be  contended  that  the  corporations  or  individuals  who 
become  defendants  in  these  actions  are  never  negligent,  or  that 
if  they  are  they  always  make  liberal  settlements  in  cases  of  just 
liability.  Indeed,  it  must  be  admitted,  as  it.  will  be  by  all  who 
have  any  knowledge  of  the  subject  and  any  desire  to  be  candid, 
that  a  vast  multitude  of  such  cases  are  not  only  meritorious  in 
point  of  law,  but  appeal  in  the  most  forcible  way  to  every  sense 
of  right  and  justice.  Not  infrequently  the  facts*  are  not  seriously 
in  controversy,  and  there  is  simply  a  question  of  the  liability 
upon  undisputed  facts. 

What  are  we  to  understand  is  to  be  the  attitude  of  this  Asso- 
ciation toward  the  prosecution  of  such  actions  ?  Is  it  not  to  the 
interest  of  the  public,  as  well  as  to  the  interest  of  the  Bar,  that 
no  one  who  has  a  just  cause  of-  action  should  be  denied  an  oppor- 
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tunity  to  prosecute  it  with  vigor  and  effect?  Yea,  even  that  one 
who  has  not  a  good  cause  of  action,  but  on  the  advice  of  repu- 
table counsel  thinks  he  has,  should  be  accorded  an  opportunity  to 
have  it  adjudicated  with  the  assistance  of  the  most  capable  law- 
yer he  can  secure. 

How  are  actions  of  that  character  to  be  prosecuted  except  they 
be  prosecuted  upon  a  contingent  basis?  It  is  altogether  con- 
servative to  say  that  seventy-five  per  cent  of  them  never  could  be 
brought  at  all  except  upon  such  an  arrangement. 

As  a  very  general  rule,  the  parties  are  utterly  devoid  of  means 
that  will  enable  them  to  contract  for  the  services  of  a  lawyer  of  ex- 
perience and  ability,  who  is  to  be  paid  whether  the  litigation  shall 
be  successful  or  disastrous.  The  defendants  in  these  actions  are 
usually  individuals  or  corporations  of  very  considerable  wealth, 
employing  attorneys  at  fixed  annual  salaries,  and  it  is  rare  that 
an  adverse  decision  in  the  lower  court  is  accepted  by  them  as 
final.  The  prospect  of  ultimate  defeat  with  a  liability  not  only 
for  the  court  costs,  but  for  even  a  moderate  fee  to  a  skilled  law- 
yer, is  simply  appalling,  as  a  rule,  to  those  not  altogether  lack- 
ing in  means.  For  most  of  the  litigants  prosecuting  cases  of  this 
nature  utter  inability  to  meet  a  contract  for  a  fee  absolute  pro- 
hibits even  contemplating  entering  into  one.  This  aspect  of  the 
subject  has  not  been  wanting  in  attention  from  the  courts.  As 
early  as  1855  Judge  Thompson,  speaking  for  the  Supreme  Court 
of  Virginia,  in  Major's  Ex'rs  vs,  Gibson,  1  Pat.  &  H.  4883,  said  : 

"  It  is  the  feature  of  contingency  that  brings  it  within  the 
influence  and  scope  of  the  policy  which  condemns  champerty  and 
maintenance,  because,  according  to  the  argument,  it  gives  an 
undue  stimulus  to  the  zeal  and  to  the  selfish  passions  of  counsel, 
has  a  direct  and  irresistible  tendency  to  debase  and  demoralize, 
to  render  them  insensible  to  the  promptings  and  deaf  to  the  voice 
of  professional  honor  and  duty,  and  to  corrupt  and  obstruct  the 
pure  administration  of  justice.  I  confess  I  can  perceive  no  such 
vicious  tendency  or  effect  in  a  contingent  or  conditional  fee. 
Abrogate  the  rights  so  to  contract  and  whilst  you  would  thereby 
shield  the  wrong-doer  from  amenability  to  redress,  you  virtually 
close  the  doors  of  justice  upon  the  party  aggrieved  in  many  cases; 
for  with  us,  however  it  may  be  considered  elsewhere,  lawyers  are 
not  officers  bound  to  undertake  causes  whether  they  will  or  not.'^ 
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In  the  case  of  Beece  vs,  Kyle,  before  referred  to,  it  is  said : 


"  In  this  way  many  poor  people  are  enabled  to  obtain  justice 
where  without  such  aid,  they  would  be  remediless/* 

And  in  the  course  of  the  same  opinion,  the  court  adds : 

"  It  would  not  be  wise  to  carry  rules  adopted  originally  for  the 
purpose  of  preventing  the  powerful  from  oppressing  the  weak  by 
groundless  suits  in  the  courts,  to  the  extent  of  hindering  the 
weak  by  efforts  to  avail  themselves  of  lawful  remedies  against 
the  powerful,  now  that  conditions  making  the  ancient  rules 
necessary  have  substantially  disappeared,  and  new  conditions 
have  arisen,  by  reason  of  which  it  has  become  the  interest  of  the 
powerful  to  embarass  and  hinder  the  dependent  and  weak  from 
getting  speedy  justice  in  the  courts/* 

It  is  altogether  quixotic  to  imagine  that  members  of  the  Bar 
of  high  standing  are  going  to  come  forward  to  offer  gratuitously 
to  prosecute  such  claims,  even  though  their  oath  of  office  might 
seem  to  enjoin  such  a  course.  The  ordinary  person  would  be 
restrained  by  the  most  commendable  considerations  of  delicacy 
from  even  suggesting  to  a  busy  lawyer  that  his  duty  enjoined 
such  conduct  or  from  intimating  in  the  most  delicate  way  that  he 
would  be  pleased  to  have  it  observed.  It  would  be  regarded  by 
every  self-respecting  person  as  a  solicitation  of  charity,  as  it,  in 
fact,  would  be.  Even  if  the  attorney  of  his  choice  proved  ac- 
quiescent, and  if  he  had  the  abhorrence  of  mendicancy  which  is 
a  distinguishing  trait  of  American  citizenship,  the  outgrowth  of 
democracy,  the  prqspective  client  would,  after  confessing  his 
inability  to  pay  anything  except  in  case  of  a  recovery,  offer  to 
give  out  of  it  what  should  appear  reasonable  for  the  services 
rendered.  Would  it  not  be  altogether  honorable  on  the  part  of 
the  client  so  to  offer  ?  And  how  could  it  be  dishonorable  on  the 
part  of  the  lawyer  to  refuse  to  assent?  And  what  is  that  but  a 
contract  for  a  contingent  fee?  Nothing  if  the  case* is  lost,  a 
reasonable  fee  if  it  is  won.  It  differs  from  the  ordinary  contin- 
gent fee  only  in  that  the  amount  is  not  fixed  in  advance.  It  is 
left  to  a  subsequent  agreement  between  the  parties,  or  to  the 
determination  of  a  jury  in  case  they  disagree.  Speaking  gener- 
ally, actions  founded  on  negligence  must  be  prosecuted  on  a  con- 
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tingent  fee  basis  or  they  cannot  be  and  will  not  be  prosecuted 
at  all. 

The  subject  has  a  special  importance  to  the  Bar  of  our  state, 
because  of  the  frequency  with  which  mining  litigation  is  carried 
on  under  an  arrangement  for  a  fee  to  the  attorney  contingent 
upon  success.  A  prospector  discovers  a  vein  upon  the  public 
domain  and  locates  a  quartz  claim.  He  spends  the  best  years  of 
his  life  in  developing  it.  He  endures  the  hardships  and  the 
privations  of  life  in  a  region  remote  from  populous  centers.  He 
labors  for  a  time  for  wages  and  then  returns  to  his  work  on  the 
claim  of  whose  wealth  he  dreams.  Finallv  he  strikes  ore  that 
promises  to  reward  richly  all  his  labors.  The  news  of  his  success 
is  bruited  abroad  and  speculators  locate  all  around  and  on  top 
of  him.  Some  one  discovers  that  his  location  notice  is  defective, 
or  is  supposed  to  be,  or  claims  that  in  some  particular  he  has 
omitted  to  observe  the  law — possibly  that  the  name  of  his  location 
was  not  distinctly  marked  on  the  corner  posts.  An  adverse  claim 
is  asserted  by  some  newcomer  who  sells  out  to  a  powerful  and 
wealthy  corporation,  which  proceeds  to  enter  into  his  claim 
through  adjacent  property,  which  it  has  acquired,  and  to  extract 
the  ore  which  he  has  discovered.  He  comes  to  my  office  and  tells 
his  story.  Every  dollar  he  has  is  in  the  claim.  If  he  loses  it  he 
is  penniless,  more  than  that,  he  is  hopeless.  He  can  hold  out  no 
inducement  that  in  case  the  suit  is  lost  he  will  eventually  pay 
out  of  his  future  earnings  or  out  of  property  he  may  acquire, 
what  is  just.  He  has  no  expectation  of  being  able  to  pay  except 
out  of  the  imperiled  property.  He  offers  to  pay  in  case  of  suc- 
cess out  of  the  first  monevs  realized  from  the  sale  of  the  ore  he 
will  extract,  if  allowed  to  hold  the  claim,  or  even  to  give  an 
interest  in  it. 

1  am  compelled  to  say  to  him  that  such  an  agreement  is  re- 
garded by  the  profession  as  rather  discreditable;  that  while  the 
American  Bar  Association  does  not  absolutely  prohibit  its  mem- 
bers from  entering  into  contracts  of  that  character,  it  is  disposed 
to  frown  upon  them  and  that  a  lawyer  who  makes  an  arrange- 
ment of  the  kind  loses  caste  with  his  professional  brethren.  I 
commend  him  to  my  neighbor  across  the  street,  whose  conduct 
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is  influenced  by  no  such  considerations.  The  perfectly  obvious 
effect  of  the  adoption  of  such  a  canon  as  No.  13  is  to  throw  all 
business  of  the  character  mentioned  into  the  hands  of  the  very 
lawyers  whose  reprehensible  practices  have  brought  contingent 
fees  into  so  much  disrepute  as  they  suffer  from. 

We  cannot  imagine  that  they,  as  a  class,  have  the  qualities 
essential  to  success  in  the  appellate  tribunals,  however  they  may 
wrest  verdicts  from  juries.  The  inevitable  consequence  must 
be  that  in  the  consideration  in  the  highest  courts  of  the  basic 
principles  of  the  law,  so  far  as  they  are  involved  in  those 
actions,  the  one  view  will  be  presented  by  able,  distinguished  and 
influential  counsel,  while  the  other  will  be  urged  only  by  the 
reprobates  of  the  Bar.  Error  must  result.  If  there  is  one  pre- 
eminent duty  devolving  upon  this  Association,  it  is  to  preserve, 
so  far  as  it  can,  the  courts  of  ultimate  resort  from  the  announce- 
ment of  incorrect  principles.  The  error  that  must  insidiously 
creep  into  the  law  in  this  way  is  the  more  to  be  deplored  because 
it  is  error  in  general,  to  the  disadvantage  of  the  poor  and  the 
weak  and  to  the  aid  of  the  rich  and  powerful,  error  of  the  kind 
that  arouses  antagonism  against  courts  and  judges  and  prepares 
the  soil  in  which  the  seeds  of  anarchy  take  root. 

But  the  proposed  canon  declares  that  contingent  fees  "  lead  to 
many  abuses.'^  Into  what  abuses  do  they  lead  honorable,  high- 
minded  attorneys?  It  would  be  in  the  nature  of  a  gratuitous 
assumption  of  superior  virtue  for  any  lawyer  to  assert  that  there 
are  none  such  who  contract  for  contingent  fees,  and  contrary  to 
the  fact  to  pretend  that  they  are  not  guided  in  the  conduct  of 
their  business,  and  in  the  prosecution  of  their  cases  by  as  in- 
flexible a  morality  and  as  keen  a  regard  for  propriety  as  their 
brethren  who  from  choice,  or  because  of  conditions,  do  not. 
Nothing  in  the  rules  of  conduct  announced  in  the  report  of  the 
committee  can  be  considered  as  either  an  asseveration  or  as 
carrying  a  suggestion  that  they  do  not.  It  is  among  those  who 
feel  no  restraint,  either  of  moral  or  professional  propriety,  or 
those  upon  whom  such  considerations  weigh  more  or  less  lightly, 
that  the  abuses  of  contingent  fees  are  exhibited.  It  is  against 
the  abuses  of  the  system  as  practiced  by  such  and  not  against  the 
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system  itself,  which,  as  I  maintain,  for  reasons  adverted  to,  is  an 
essentially  beneficent  one,  that  the  denunciation  of  this  body 
should  be  aimed.  Any  condemnatory  resolution,  however  covertly 
expressed,  or  however  moderate  its  terms,  tending  as  it  would  to 
drive  a  large  volume  of  business  now  in  the  hands  of  honorable 
and  capable  practitioners  into  those  of  lower  ideals  and  lesser 
talent  is  to  be  deplored.  What  are  those  abuses  to  which  refer- 
ence is  made  in  Canon  13  ? 

Foremost  among  them  is  solicitation  or  what  is  sometimes 
called  "  ambulance  chasing/'  We  would  shut  our  eyes  to  obvious 
conditions  if  we  were  to  assume  that  this  offense  is  confined  to 
those  who  seek  employment  on  a  contingent  fee  basis.  Repre- 
hensible as  "ambulance  chasing''  is,  it  is  scarcely  less  so  than 
the  intriguing  notoriously  resorted  to  in  the  effort  to  get  into 
salaried  positions  on  the  legal  staff  of  great  corporations  and 
trust  companies.  Nepotism  is  not  unknown  in  connection  with 
such  efforts,  if  current  rumor  and  popular  belief  be  any  guide. 

There  is  no  distinction  in  refinement  between  the  "  ambulance 
chaser"  and  the  individual  who  multiplies  his  membership  in 
clubs  and  fraternal  orders,  or  who  strives  after  social  position 
in  the  expectation  of  getting  returns  in  retainers.  The  abuse 
which  is  uppermost  in  the  minds  of  those  who  involve  all  who 
contract  for  contingent  fees  in  the  sins  of  those  guilty  of  the 
abuse  is  properly  condemned  by  Canon  28  of  those  proposed  by 
the  committee  which  declares  that: 

"  It  is  unprofessional  for  a  lawyer  to  volunteer  advice  to  bring 
a  law  suit,  except  in  rare  cases  where  ties  of  blood  relationship 
or  trust  make  it  his  duty  to  do  so.  Stirring  up  strife  and  litiga- 
tion is  not  only  unprofessional,  but  it  is  indictable  at  common 
law.  It  is  disreputable  to  hunt  up  defects  in  titles  or  other  causes 
of  action  and  inform  thereof  in  order  to  be  employed  to  bring 
suit,  or  to  breed  litigation  by  seeking  out  those  with  claims  for 
personal  injuries  or  those  having  any  other  grounds  of  action  in 
order  to  secure  them  as  clients,  or  to  employ  agents  or  runners  for 
like  purposes,  or  to  pay  or  reward,  directly  or  indirectly,  those 
who  bring  or  influence  the  bringing  of  such  cases  to  his  office,  or 
to  renumerate  policemen,  court  or  prison  officials,  physicians, 
hospital  attaches  or  others  who  may  succeed,  under  the  guise  of 
giving  disinterested  friendly  advice,  in  influencing  the  criminal, 
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the  sick  and  the  injured,  the  ignorant  or  others,  to  seek  his 
professional  services.  A  duty  to  the  public  and  to  the  profession 
devolves  upon  every  member  of  the  Bar,  having  knowledge  of  such 
practices  upon  the  part  of  any  practitioner,  immediately  to  in- 
form therof  to  the  end  that  the  offender  may  be  disbarred/* 

The  contention  that  there  is  any  more  perjury  or  subornation 
of  perjury  in  cases  prosecuted  upon  contingent  fee  contracts 
than  in  those  in  which  that  feature  is  wanting,  or  than  there  is 
in  the  defense  of  such  actions,  rests  solely  in  assertion.  Bepeti- 
tion  has  gained  for  it  some  measure  of  acceptance  without  any 
kind  of  competent  proof.  Revelations  in  recent  years  of  more  or 
less  completely  organized  forces  for  suborning  witnesses  main- 
tained by  corporations  subjecting  themselves  to  actions  for  dam- 
ages on  account  of  negligence,  and  other  disclosures  manifesting 
a  rather  lower  moral  tone  among  many  of  them  than  was  to  be 
expected,  lead  to  the  belief  that  this  accusation  originates  in  a 
desire  to  divert  suspicion  from  parties  themselves  guilty.  Com- 
ing from  sources  to  which  wealth  gives  a  meretricious  respect- 
ability it  gains  ready  credence  and  is  repeated  thoughtlessly  by 
many  who  accept  it  in  the  most  perfect  good  faith. 

A  little  reflection  ought  to  convince  any  one  of  the  likelihood 
of  encountering  perjury  and  subornation  of  perjury  in  as  great 
frequency  on  the  part  of  defendants  as  on  the  part  of  plaintiffs 
in  personal  injury  cases.  All  the  great  railroad  companies  and 
many  of  the  industrial  corporations  maintain  claim  departments, 
the  most  important  duty  of  which  is  to  procure  testimony  that 
will  aid  in  making  a  defense  to  any  action  for  damages  tliat  may 
be  brought  against  them. 

Neither  the  heads  of  nor  the  subordinates  in  these  depart- 
ments are  as  a  usual  thing  members  of  the  Bar.  They  are  in- 
spired by  the  desire  to  succeed  in  their  undertaking,  a  motive 
\ery  common  to  humanity.  They  are  ambitious  and  expect  pro- 
motion to  follow  from  results  satisfactory  to  their  employers. 
They  labor,  as  a  rule,  among  other  employes  of  the  common 
master,  equally  zealous  to  demonstrate  their  devotion  and  attach- 
ment to  its  supposed  interest — often  themselves  charged  with 
responsibility  for  the  disastrous  occurrence  which  i^  the  subject 
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of  investigation  and  anxious  to  relieve  themselves  from  blame. 
They  are  unrestrained  by  either  professional  pride  or  the  dread 
of  disbarment.  They  are  amenable  for  their  misdeeds  only  to 
criminal  process  and  criminal  procedure,  where  the  presumption 
of  innocence  and  the  rule  of  reasonable  doubt  afford  most  sub- 
stantial protection.  The  lawyer  who  attempts  subornation  takes 
the  same  chances  of  criminal  prosecution,  and  the  further  risk 
of  trial  for  disbarment  before  a  judge,  keen,  as  he  should  be,  to 
detect  and  eager  to  punish  an  offense,  heinous  in  itself  and  re- 
flecting so  seriously  upon  the  honor  of  the  profession  of  which  he 
is  a  member.  Altogether  there  is  really  less  to  fear  in  the  matter 
of  perjury  and  subornation  from  the  contingent  fee  lawyer  than 
there  is  from  the  claim  department,  and  as  to  the  "middle  man  " 
who  makes  it  his  business  to  obtain  from  the  claimant  the 
authority  to  prosecute  the  action,  and  who  then  enters  into  a  con- 
tract with  a  lawyer  whereby  the  latter  does  the  professional 
work,  the  efficacy  and  efficiency  of  the  claim  department,  placing 
the  lawyer  who  must  rely  on  his  own  industry  and  opportunity, 
or  that  of  his  client  in  the  search  for  witnesses,  at  a  decided  dis- 
advantage, is  to  no  small  degree  responsible  for  his  existence. 
Nefarious  as  his  occupation  may  be,  it  must  be  recognized  that 
the  opposing  party  to  the  litigation  is  equipped,  ordinarily,  with 
a  force  against  which  he  contends. 

His  contract  for  services,  at  least  when  dependent  upon  suc- 
cess, is  generally  held  to  be  void,  and  if  it  should  be  desirable  to 
eliminate  him  altogether  a  criminal  statute  outlawing  his  busi- 
ness would  probably  not  be  assailable  on  constitutional  grounds. 
It  would  be  both  unjust  and  ineffective  to  endeavor  to  get  rid  of 
him  by  denying  to  lawyers  the  right  to  enter  into  contracts  for 
contingent  fees  directly  with  their  clients.  Condemn  that  course 
and  the  claimant  is  driven  to  contracting  with  the  middle-man, 
who  then  employs  an  attorney  for  a  fee  absolute,  having  agreed 
with  his  client  to  provide  the  funds  necessary  to  carry  on  the 
litigation  and  to  endeavor  to  procure  the  testimony  necessary. 
It  is  not  to  be  understood  that  there  is  any  purpose  to  intimate 
by  anything  here  said  that  the  claim  departments  of  the  great 
transportation  and  industrial  corporations  do  not,  as  a  rule,  con- 
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scientiously  discharge  the  duties  devolving  upon  them.  It  is 
insisted  that  the  conditions  make  it  as  likely  that  perjury  be 
found  on  the  side  of  the  defense  as  on  the  side  of  the  prosecution 
of  personal  injury  and  death  cases.  And  it  is  submitted  that  the 
number  of  lawyers  who  have  even  count^'nanced  or  procured  per- 
jury, moved  by  the  spirit  of  avarice,  in  view  of  the  fact  that 
their  compensation  was  contingent  upon  success,  is  a  negligible 
quantity.  In  the  nature  of  things  there  can  be  no  statistics  to 
guide  us  in  forming  an  opinion  on  the  subject.  .  The  guess  of  each 
man  will  be  influenced  very  largely  by  the  confidence  he  feels  in 
the  integrity  of  men  in  general  and  in  the  Bar  in  particular.  If 
he  entertains  the  suspicion  of  lawyers  which  finds  expression  in 
the  efforts  of  the  newspaper  paragraphist  and  which  pervades 
the  public  mind  to  a  greater  or  less  degree,  a  deep-seated  tradi- 
tion of  marvelous  vitality,  his  estimate  will  be  large.  If  he  knows 
the  lawyers  of  today  as  they  know  each  other,  it  will  be  con- 
solingly small.  Temptations  vastly  more  powerful  than  the 
hope  of  getting  a  fee  beset  every  lawyer.  The  desire  to  succeed, 
a  constant  spur  to  endeavor,  is  a  common  attribute.  It  persists 
with  vigor  scarcely  diminished  throughout  the  professional  life 
of  every  lawyer.  It  is  not  less  present,  though  perhaps  less 
noticeable,  in  the  seasoned  veteran  than  in  the  tyro  at  the  Bar. 

With  rare  exceptions  whatever  temptations  there  may  be  to 
resort  to  criminal  methods  is  withstood.  What  reason  is  there 
to  believe  that  any  lawyer,  whose  moral  stamina  would  other- 
wise have  maintained  him  in  uprightness,  will  yield  under  the 
added  influence  of  the  fact  that  he  gets  a  fee  only  in  case  his 
client  prevails  ?  The  imputation  ought  to  come  from  some  other 
source  than  an  association  of  members  of  the  Bar. 

But  Canon  13,  in  view  of  the  abuses  to  which  contingent  fees 
are  said  to  lead,  declares  that  they  should  be  "  under  the  super- 
vision of  the  court."  That  contemplates  legislation,  legislation 
legalizing  contracts  for  contingent  fees  in  those  jurisdictions  in 
which,  by  judicial  ruling,  they  are  now  condemned,  and  impos- 
ing restrictions  in  those  justifying  them.  It  would  seem  that  we 
had  now  passed  beyond  the  domain  of  professional  ethics.  If 
there  is  anything  ethically  wrong  in  contracting  for  a  contingent 
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fee,  the  chataeter  of  the  act,  professionally,  can  scarcely  be 
elevated  by  making  it  subject  to  the  supervision  of  the  courts. 
A  law  making  all  contingent  fees  subject  to  the  supervision  of 
the  court  would  almost  carry  an  implication  that  they  were  all 
more  or  less  subject  to  suspicion.  But  what  kind  of  supervision 
is  contemplated  ?  Is  it  intended  that  in  order  that  such  contracts 
shall  have  any  validity  they  shall  be  approved  in  advance  by  the 
court  ?  That  an  inquiry  shall  be  conducted  as  to  the  manner  in 
which  the  lawyer, got  the  business,  whether  there  has  been  any 
solicitation,  whether  the  terms  are  fair  and  reasonable,  what  the 
facts  are  that  the  judgment  of  the  court  may  be  informed  as  to 
the  good  faith  of  the  proposed  suit  ?  There  is  not  a  self-respect- 
ing lawyer  in  America  who  would  subject  himself  to  such  an 
inquisition.  He  would  prefer  to  rely  on  the  good  faith  and  grati- 
tude of  his  client  to  carry  out  voluntarily  the  contract  though 
it  wanted  the  official  sanction  which  would  make  it  enforcible, 
with  the  right  reserved  to  sue  on  the  qtumtum  meruit,  if  he  had 
to.  The  committee  could  scarcely  have  intended,  after  mature 
thought,  to  recommend  any  such  legislation  or  even  to  contem- 
plate that  the  lawyet  who  has  entered  into  an  arrangement  that 
is  perfectly  satisfactory  to  himself  and  to  his  client  must,  in 
order  to  maintain  his  standing  in  the  profession,  voluntarily  sub- 
mit the  subject  to  the  judge  of  the  court  for  approbation  after  a 
similar  inquiry.  If  the  proposed  canon  means  that  the  law 
should  provide  that  when  suit  is  brought  upon  such  contracts, 
they  should  be  upheld,  if  in  the  judgment  of  the  court  the  com- 
pensation is  reasonable  or  held  valid  only  to  the  extent  that  the 
compensation  is  reasonable,  there  is  no  contract  at  all.  Such 
a  law  is,  in  effect,  a  law  condemning  contingent  fee  contracts.  It 
takes  away  from  the  parties  who  are  willing  to  contract  on  terms 
mutually  agreeable  the  right  to  do  so.  Supervision  by  the  court 
exercised  in  a  subsequent  suit  on  the  contract  could  not  reach 
the  abuse  of  solicitation  nor  go  farther  than  the  law  does  now  in 
respect  to  subornation  of  perjury.  It  is  scarcely  to  be  doubted 
that  a  defense  that  in  the  performance  of  the  services  contem- 
plated by  the  contract  the  plaintiff  had  been  guilty  of  suborning 
witnesses,  would  defeat  a  recovery  in  any  court  without  any  more 
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law.  Subsequent  superviBion  would  scarcely  reach  any  possible 
abuse  except  extortion.  The  present  law,  likewise,  is  as  far- 
reaching  as  is  to  be  desired.  The  very  slightest  imposition  avails 
to  render  such  contracts  void.  The  least  want  of  good  faith  in 
representing  the  difficulties  of  the  litigation  suffices  to  invalidate 
them,  and  justly  so,  because  in  that  regard  the  parties  have  not 
equal  opportunity  to  know,*  do  not  stand  on  the  same  footing. 
But  when  there  is  no  unfairness  \frhatever,  why  should  not  a 
lawyer  be  permitted  to  make  just  such  a  contract  for  his  services 
as  he  finds  himself  able  to;  The  law  permits  him  to  accept  or 
to  decline  employment  as  he  chooses,  why  should  it  deny  to  him 
the  right  to  fix  the  terms  of  his  employment?  It  permits  the 
plumber  to  do  so,  the  blacksmith,  the  stock  broker,  every  laborer 
in  the  vineyard.  He  may  demand  in  advance  a  fee  absolute  as 
enormous  as  he  cares  to.  If  the  client  does  not  care  to  pay  it, 
I.e  can  hire  some  other  lawyer  whose  terms  are  easier.  If  he 
knowingly  and  willingly  assents  to  those  first  proposed,  if  he 
prefers  the  more  expensive  man,  why  should  he  afterwards  be 
permitted  to  escape  by  paying  what  he  would  have  been  obliged 
to  pay  the  other?  And  why  should  a  lawyer  be  permitted  in 
dealing  for  his  services  with  one  sui  juris  to  exact  any  amount 
as  a  fee  absolute,  but  not  as  a  fee  contingent? 

The  only  effect  the  recital  in  Canon  13  that  contingent  fees 
should  be  under  the  supervision  of  the  court  can  have,  is  to  cast 
discredit  upon  them.  It  is  one  of  the  marvels  of  the  human 
mind  that  motives  popularly  embraced  persist  in  spite  of  reason 
and  that  the  most  virile  owe  so  much  of  their  convictions  to  their 
environments  and  the  thought  of  those  with  whom  they  are  asso- 
ciated and  with  whom  they  come  into  contact. 

Canon  13  is  but  the  flickering  remnant  of  the  sentiment  which 
the  Supreme  Court  of  Pennsylvania  described  by  the  phrase, 
'^  the  dignity  of  the  robe,"  a  sentiment  which  has  no  place  in 
American  life  or  in  American  jurisprudence.  It  ought  not  to  be 
imposed  upon  the  Bar  of  this  country  as  in  any  sense  a  guide  to 
professional  conduct. 

I  move  that  this  canon  be  not  concurred  in. 
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Rome  G.  Brown,  of  Minnesota : 

The  argument  of  the  gentleman  that  the  lawyers  of  this  coun- 
try, in  respect  of  their  contracts  with  clients,  should  be  allowed 
to  indulge  in  the  same  freedom  as  to  their  charges,  and  contracts 
for  charges,  as  plumbers,  does  not  appeal  to  me.  I  do  not  read 
this  Canon  13  as  prohibiting  a  lawyer  from  undertaking  a  case 
on  a  contingent  fee.  The  only  object  of  the  canon  is  to  protect 
against  abuses  of  the  contingent  fee  practice.  The  protection 
that  the  poor  plaintiff  in  a  personal  injury  case  needs  today,  is 
more  often  protection  against  her  lawyer  than  against  the  de- 
fendant, whether  the  latter  be  an  individual  or  a  .corporation. 
This  canon  recommends  such  protection.  It  does  not  attack  the 
contingent  fee,  especially  under  proper  circumstances  such  as 
have  been  suggested  by  the  gentleman  from  Montana.  It  only 
recommends  that  contingent  fee  contracts  be  subject  to  the  super- 
vision of  the  court,  in  order  that  the  client  be  protected  against 
overcharges.  I  can  site  an  instance  that  came  up  within  the  last 
three  months  in  Minnesota,  where  a  lawyer,  who  I  believe  is  a 
member  of  this  Association,  made  a  contract  with  a  poor  woman 
in  a  personal  injury  case,  by  the  terms  of  which  the  lawyer  was  to 
get  fifty  per  cent  of  the  gross  amount  recovered,  and  the  capper 
or  runner  who  had  solicited  and  procured  the  business  for  tlie 
lawyer  was  by  the  same  contract  allowed  a  further  ten  per  cent 
of  the  gross  proceeds.  Then  by  the  same  contract,  after  these 
important  interests  had  been  protected  and  paid,  the  expenses 
were  all  to  be  taken  out,  and  the  poor  client  was  to  receive  what 
was  left — that  is,  of  course,  if  anything  was  left.  I  am  referring 
to  this  case  because  it  will  be  interesting  also  when  we  discuss 
Canon  No.  28.  I  have  run  across  in  my  personal  experience 
cases  where  good  substantial  settlements  were  about  to  be  closed 
and  then  by  the  intervention  of  a  contingent  fee  lawyer  settle- 
ment has  been  prevented,  a  contingent  fee  contract  has  been 
made  for  fifty  per  cent  or  more  of  the  gross  proceeds,  whether 
by  suit  or  by  settlement,  and  full  power  given  to  the  attorney 
to  settle  the  case.  Repeated  demands  from  the  client  on  the 
attorney  to  effect  settlement  at  a  given  price  were  ignored.  The 
attorney  would  speculate  on  the  cause  of  action  which  his  client 
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had,  force  him  into  litigation  so  that  the  only  substantial  results 
accrued  to  the  attorney,  and  with  little  or  notliing  left  to  the 
client  after  expenses  were  paid.  The  contingent  fee  contract  is 
one  which  is  allowed  by  law  in  some  states,  although  it  was  a 
crime  at  common  law  and  was  and  is  still  prohibited  in  many 
states  because  it  is  the  subject  of  such  abuse.  It  may  be  proper 
in  some  instances,  but  in  all  cases  where  allowed  by  law  it  should 
be  subject  to  the  supervision  of  the  courts,  both  in  its  inception 
and  in  its  enforcement. 

A  Member: 

May  I  ask  tlie  gentleman  what  the  Bar  of  Minnesota  did  to 
that  man  ? 

Rome  G.  Brown: 

The  occurrence  was  very  recent.  Whether  there  is  any  remedy 
under  the  law,  remains  to  be  seen.  However,  that  same  attorney 
argued  before  the  court  and  before  the  jury  that  he  wap  strictly 
within  his  legal  rights  in  making  and  attempting  to  enforce  that 
contract.  I  want  this  canon  to  pass,  substantially  as  it  now 
stands,  so  that  we  may  have  good  precedent  for  the  establishment 
of  a  proper  rule  in  Minnesota ;  and  so  that  no  lawyer  can  stand  up 
and  attempt  to  justify  either  under  the  law  or  the  established 
code  of  ethics,  contingent  fee  contracts  of  this  sort. 

The  Chairman : 

I  liave  heard  no  second  to  the  motion  that  Canon  13  be 
stricken  out. 

James  A.  Hargett,  of  Washington : 

I  will  second  the  motion  that  Canon  13  be  stricken  out. 

J.  R.  Keaton,  of  Oklahoma: 

I  think  most  of  us  have  on  occasions  accepted  employment  on 
contingent  fees  and  I  don't  think  any  of  us  could  be  accused  of 
anything  dishonorable,  or  violating  professional  ethics  in  accept- 
ing that  employment.  I  want  to  say  that  I  am  almost  invariably, 
in  recent  years,  on  the  other  side  of  the  case  from  the  contingent 
fee  lawyer,  but,  in  my  opinion,  this  Canon  13  is  indennite  and 
would,  as  Mr.  Walsh  said,  cast  a  discredit  upon  any  man  accept- 


78  DISCUSSION   UPON   CANONS  OP  ETHICS. 

ing  employment  in  that  way.  Some  contingent  fee  lawyers  are 
not  reputable.  But  some  lawyers  who  are  employed  in  estate 
matters,  for  example,  are  not  reputable  either.  They  take  the 
entire  estate  in  the  end.  Now  does  this  mean  that  every  con- 
tingent fee  contract  shall  be  submitted  to  the  court  in  advance, 
so  that  the  court  shall  say  whether  or  not  the  attorney  can  rep- 
resent the  client  under  the  contract  to  which  they  have  agreed? 

David  L.  Withington,  of  Hawaii : 

I  cannot  vote  for  this  canon  as  it  stands  because  it  seems  to 
me  that  it  puts  the  American  Bar  Association  in  the  position  of 
condemning  absolutely  something  which  they  allow  to  exist. 
The  only  statement  that  is  definite  in  it  is  that  contingent  fees 
lead  to  many  abuses.  What  the  committee  undoubtedly  meant 
was  that  contingent  fees  often  lead  to  abuses.  It  seems  to  me 
that  the  best  way  to  adjust  the  matter  would  be  to  amend  tlie 
canon  by  striking  out  the  words,  "  lead  to  many  abuses  and." 

James  A.  Gibson,  of  California: 

I  second  the  motion,  if  the  gentleman  makes  his  suggestion  as 
a  motion. 

David  L.  Withington : 

1  will  oiler  the  suggestion  as  a  motion. 

Francis  B.  James,  of  Ohio: 

The  suggestion  made  by  Mr.  Withington  is  an  excellent  one 
and  ought  to  be  acted  upon.  It  is  in  accordance  with  the  federal 
practice,  in  Ohio,  to  regulate  contingent  fees.  Several  of  us  in 
the  back  part  of  the  hall  have  been  endeavoring  to  frame  a  sub- 
stitute which  would  meet  the  suggestion  made  by  Mr.  Withing- 
ton, as  follows :  "  As  contingent  fees  often  lead  to  many  abuses, 
they  should  be  placed  under  the  supervision  of  the  court,  so  far 
as  may  be  necessary  to  prevent  their  many  abuses  in  the  practice 
of  charging  contingent  fees." 

Francis  Fisher  Kane,  of  Pennsylvania: 

I  do  not  know  whether  it  is  in  order  or  not  to  move  another 
amendment,  but  I  have  an  amendment  which  I  think  is  a  little 
more  clear,  with  all  respect*  to  Mr.  James. 
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It  is  this:  "  ArrangementB  for  contingent  fees  may  within 
proper  limitations  be  honorably  made,  but  if  the  client  subse- 
quently objects  to  the  allowance  of  the  stipulated  compensation 
he  should  have  an  opportunity  to  ask  the  court  to  determine  in 
a  summary  way  whether  those  limitations  have  been  exceeded." 

That,  I  think,  is  plain  and  unequivocal,  and  I  think  it  is  due 
to  the  gentleman  from  Montana,  who  read  his  admirable  re- 
marks, that  something  of  the  kind  should  be  adopted.  I  did  not 
agree  with  everything  he  said,  but  in  the  main  there  was  much 
that  we  must  assent  to  in  his  argument.  The  first  clause  of  my 
amendment  is :  "  Arrangements  for  contingent  fees  may  within 
proper  limitations  be  honorably  made."  One  of  those  limitations 
would  be,  for  instance,  that  one-half  is  always  too  much.  But  I 
do  want  to  have  this  Association  say  that  contingent  fees  may  be 
honorably  received;  I  do  not  want  the  Association  to  evade  the 
issue,  and  I  think  there  is  an  unfair  innuendo  in  the  words  of 
the  canon  as  proposed.  Then  the  second  clause  of  my  amend- 
ment is,  "  but  if  the  client  subsequently  objects  to  the  allowance 
of  the  stipulated  compensation,  he  should  have  an  opportunity 
to  ask  the  court  to  determine  in  a  summary  way  whether  those 
limitations  have  been  exceeded."  I  did  not  draft  this  amend- 
ment myself,  and  the  gentleman  who  drafted  it  does  not  wish 
me  to  use  his  name,  but  I  think  it  shows  an  experienced  hand, 
and  I  believe  you  will  agree  with  me  that  it  also  meets  what  was 
really  objection  No.  2  to  the  canon  proposed  by  the  committee, 
to  wit,  the  indefiniteness  of  the  phrase,  "  under  supervision  of 
the  court" 

C.  E.  S.  Wood,  of  Oregon : 

I  am  now  suing  a  construction  company  in  behalf  of  a  client 
for  seven  dollars,  blacksmith's  wages.  I  would  ask  the  gentle- 
man whether  he  would  consider  one-half  of  that  too  great  a  fee. 

Francis  Fisher  Kane : 

I  should  say  you  ought  to  take  that  case  for  nothing. 

Jacob  M,  Dickinson : 

I  enjoyed,  as  I  have  no  doubt  all  of  you  did,  the  remarks  of  the 
gentleman  who  read  from  a  paper.     I  think  much  of  what  lie 
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said  was  quite  aside  from  the  subject,  however,  and  was  based 
upon  an  entire  misapprehension  of  the  purpose  of  the  committee. 
The  canon  is  indefinite.  It  is  a  difficult  subject  to  treat.  It  has 
been  under  consideration  by  Bar  Associations  in  different  states. 
It  is  now  under  consideration  by  the  Bar  Association  of  New 
York,  and  is  being  handled  by  a  special  committee. 

I  think  a  careful  reading  of  this  canon  will  make  it  plain  that 
it  had  two  objects  in  view.  One  was,  not  to  commit  this  Asso- 
ciation to  the  declaration  that  contingent  fees  were  proper,  in 
states  where  they  were  not  allowed  by  law.  I  do  hot  think  we 
ought  to  give  an  expression  on  that  subject,  because  there  are 
some  states  that  do  not  permit  them,  and  we  ought  not  to  go  on 
record  as  making  a  general  declaration.  The  object  was  not  to 
relate  to  the  conduct  of  trials,  or  the  contracting  for  contingent 
fees  in  those  states  where  it  is  legitimate.  It  was  intended  to 
protect  clients  against  such  abuses  as  have  been  referred  to  by 
the  instance  cited  by  the  gentleman  from  Minnesota.  Now,  in 
view  of  the  discussion  that  has  taken  place,  I  offer  the  following 
amendment  on  behalf  of  the  committee :  namely,  that  the  canon 
read  as  follows : 

"  13.  Conimqent  Fees. — Contingent  fees,  where  sanctioned  by 
law,  should  be  under  the  supervision  of  the  court,  in  order  that 
clients  may  be  protected  from  unjust  charges." 

David  L.  Withington : 

I  am  willing  to  withdraw  my  amendment  in  favor  of  the  one 
suggested 4)y  Mr.  Dickinson: 

Francis  Fisher  Kane: 

I  withdraw  my  amendment. 

Francis  B.  James: 
I  withdraw  mine. 

The  Chairman: 

The  question  is  upon  the  amendment  just  offered  by  the  mem- 
ber of  the  committee : 

The  amendment  was  adopted. 

C.  La  Rue  Munson : 

One  of  the  vices  of  contingent  contracts  lies  not  alone  in  the 
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amount  of  the  fee,  but  also  in  the  clause  which  provides  that  the 
law}'er  shall  himself  pay  any  portion  of  the  costs  or  expenses  of 
the  litigation.  To  correct  that  evil,  I  would  offer  as  an  addi- 
tional amendment  to  this  section  the  following: 

"  Under  no  circumstances  should  such  agreements  include  the 
payment  by  the  lawyer  of  any  costs  or  expenses  incident  to  the 
litigation.^' 

C.  E.  S.  Wood,  of  Oregon : 

I  think  this  amendment  brings  up  a  subject  that  rests  in  the 
personal  conscience  of  the  lawyer,  and  the  Bar  generally.  What 
does  the  Bar  do  to  its  members  who  are  a  disgrace  to  the  pro- 
fession? Will  you  say  that  contingent  fees  are  dishonorable,  and 
by  implication  brand  the  man  who  accepts  them  with  dishonor, 
when  we  all  know  that  they  had  their  being  in  this  country,  in 
the  protection  of  the  weak  and  the  poor,  against  the  rich  and  the 
powerful?  You  cannot  make  a  law  to  meet  an  exception,  but 
can  awaken  a  moral  sentiment  that  will  generate  sufficient  moral 
courage  in  the  Bar  to  taboo  the  members  who  are  a  disgrace  to  it. 

The  motion  just  made  is  that  a  lawyer  shall  not,  under  any 
circumstances,  pay  the  cost  of  litigation,  treating  it  as  dis- 
honorable. I  have  now  the  case  of  a  wood  carver,  only  recently 
landed  in  this  country,  and  who  fell  into  the  hands  of  a  schem- 
ing partner;  that  partner  stole  his  carving  tools  at  night  and 
carried  them  away  and  locked  them  up.  My  poor  client  had  no 
money  to  put  up  to  replevy  the  things.  He  did  not  have  the 
money  to  pay  out  before  he  could  get  into  court,  the  ten  dollars 
deposit  which  is  required  under  our  statute.  He  didn't  even  have 
a  cent  to  get  a  meal  with.  I  applied  to  the  court  that  he  might 
sue  as  a  pauper.  The  court  quite  properly  said  that  it  could  not 
set  aside  the  law,  that  the  man  must  come  into  court  with  a 
deposit  of  ten  dollars  and  a  further  deposit  of  twelve  dollars  jury 
fee.  I  applied  to  the  county  court,  asking  that  he  might  get 
funds  from  the  county  fund  to  enable  him  to  take  his  case  into 
court;  and  when  that  motion  was  denied,  I  put  up  the  money 
myself,  and  I  hold  that  I  did  right. 

Emory  Speer: 

As  I  desire  to  speak  to  the  amendment  of  Mr.  Munson,  I  will 
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second  it.  I  desire  to  say  a  word  upon  what  seems  to  me  to  be 
the  mistake  of  the  Association  approving  champerty  at  common 
law.  For  a  member  of  the  Bar  to  furnish  the  means  to  carry 
on  litigation,  I  understand  to  be  champerty  at  common  law,  and 
it  is  certainly  denounced  by  the  statutes  of  my  state.  I  remem- 
ber on  one  occasion,  a  very  distinguished  lawyer,  rising  in  the 
court  where  I  have  the  honor  to  preside,  and  as  a  reason  why  a 
case  should  be  pressed  to  immediate  trial,  he  stated  that  he  had 
supported  the  plaintiff  in  the  neighborhood  of  the  court  since  the 
last  term  and  he  wanted  to  get  his  money  back,  and  he  was  very 
generally  criticized  by  the  Bar  for  making  that  frank  admission. 
I  may  be  in  error  about  this,  but  I  think  my  recollection  is  cor- 
rect as  to  the  common  law  in  this  respect.  I  would  ask  some  of 
the  more  elderly  members  of  the  Association  here  if  that  is  not 
also  their  recollection.  You  will  remember  in  the  famous  trial 
of  Bardell  i;^.  Pickwick,  while  Sam  Weller  was  testifying  he 
said  he  had  gone  down  to  see  Mrs.  Bardell,  to  pay  the  rent,  I 
believe.  Sergeant  Buzfuz  asked,  "Did  he  talk  about  the  case? ^^ 
"  Well,'^  he  said,  "  the  ladies  did  get  to  talking  about  the  case." 
"  What  did  they  say  ?  "  "  Well,  they  spoke  of  the  honorable 
conduct  of  Messrs.  Dodson  and  Fogg."  "  Ah,  indeed,"  said  Ser- 
geant Buzfuz.  "  What  did  they  say  ?  "  "  Why,"  said  Sam,  in 
substance,  "  they  spoke  of  them  as  being  so  honorable  in  not 
charging  any  of  the  costs  against  their  client,  but  in  attempting  to 
get  it  out  of  Mr.  Pickwick." 

James  E.  Babb,  of  Idaho: 

It  seems  to  me  that  this  discussion  has  overlooked  some  funda- 
mental principles. 

The  argument  that  we  have  heard  here  so  far  has  been  based 
upon  the  theory  that  an  attorney  does  not,  in  the  discharge  of 
his  duties,  perform  the  duties  of  a  public  officer.  I  think  that 
contention  is  not  well  taken.  The  attorney,  as  well  as  the  judge, 
the  juror,  or  the  sheriff,  or  the  clerk,  is  one  of  the  important 
officers  of  the  state,  and  he  has  to  take  an  oath  of  office  as  such. 
All  of  these  other  officers  must  not  have  a  personal  interest  in  the 
particular  case  being  tried,  and  it  is  important  also  that  the 
attorney  should  have  no  interest  in  the  case.    The  time  was  when 
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attomey^s  fees  of  any  nature  were  not  collectible.  Not  simply 
contingent  fees,  but  no  fees  whatever  could  be  collected  by  action. 
But  we  have  progressed  and  we  allow  the  collection  of  attorney's 
fees  generally,  and  we  allow,  in  most  of  the  states,  the  collection 
of  contingent  fees.  I  am  not  in  favor  of  the  condemnation, 
absolutely,  of  the  contingent  fee,  but  I  think  it  is  a  matter  which 
interposes  between  the  attorney  and  his  duty,  an  interest  which 
detracts  from  the  proper  discharge  of  his  duty.  Many  prece- 
dents at  law  in  equity  condemn  a  relation  where  there  is  a  con- 
flict between  pecuniary  interest  and  duty.  It  has  not  been  long 
since  a  witness  could  not  testify  who  had  an  interest  in  the 
cause,  and  interest  in  the  cause  is  still  a  paramount  element  in 
judging  the  credibility  of  witnesses.  In  some  places  an  advocate 
is  not  allowed  to  testify  in  a  case  in  which  he  is  engaged  and 
everywhere  the  conditions  under  which  such  testimony  is  given 
are  prescribed  by  the  court.  In  many  states,  as  in  Illinois,  a 
contract  whereby  an  attorney  is  to  have  a  portion  of  the  claim 
that  he  is  suing  upon  in  compensation  for  his  contingent  fee  is 
illegal  and  the  opposite  party  may  settle  the  case  with  that  attor- 
ney's client  and  dismiss  the  suit  without  regard  to  the  attorney. 
A  proper  supervision  of  contingent  fees,  as  proposed  in  the  draft 
of  the  13th  canon,  would  give  repute  of  fairness  and  propriety, 
and  stamp  of  legality  to  contingent  fees  in  proper  cases,  and,  by 
eliminating  such  contracts  as  should  not  be  made,  would  elimi- 
nate much  disrepute,  oflEense  and  impropriety  from  court  pro- 
cedure. Putting  the  matter  in  the  control  of  the  court  will 
injure  no  person.  We  are  familiar  with  the  court's  control  of 
allowances  for  expenses  and  solicitor's  fees  in  divorce  cases. 

F.  C.  Robertson,  of  Washington : 

I  do  not  believe  the  Association  can  afford  to  adopt  this  canon 
as  now  presented  and  amended  without  doing  serious  injury  to 
a  large  class  of  suitors  who  are  particularly  in  need  of  fair 
treatment  at  the  hands  of  the  court. 

The  Chairman: 

The  Chair  would  remind  the  speaker  that  the  only  question 
before  us  is  upon  the  amendment  offered  as  an  addition  to  the 
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substitute  which  makes  it  reprehensible  for  any  lawyer  to  pay 
any  portion  of  the  costs  of  the  case. 

Amasa  M.  Eaton : 

I  beg  the  Chair's  pardon ;  it  makes  it  wrong  to  make  an  agree- 
ment to  that  effect.  That  is  the  question  to  discuss,  if  there  is 
to  be  any  further  discussion. 

P.  C.  Robertson: 

I  believe  the  opposition  to  contingent  fees  in  this  Association 
is  not  predicated  upon  a  knowledge  of  the  conditions  that  sur- 
round the  practice  in  all  sections  of  the  country.  My  services 
have  been  sought,  as  have  those  of  many  other  attorneys,  by  men 
who  have  not  the  means  to  pay  a  lawyer  to  represent  them,  and  the 
Supreme  Court  of  this  state  has  held  that  these  agreements  are 
proper. 

Charles  Henry  Butler,  of  New  York: 

I  move  to  re-commit  this  canon  to  the  committee. 

Ernest  T.  Florance,  of  Louisiana: 

I  will  second  that  motion,  and  in  doing  so,  I  wish  to  say  that 
the  subject  matter  of  this  report  is  the  most  important  matter 
that  this  Association  can  deal  with.  For  that  reason,  I  do  not 
want  any  error  of  phraseology  to  appear  in  any  part  of  it.  It  is 
for  that  reason  that  I  second  the  motion  that  the  canon  mav  be 

« 

recommitted  to  the  committee. 

C.  La  Eue  Munson: 

I  will  withdraw  my  amendment,  with  the  consent  of  my 
second. 

Emory  Speer : 

I  seconded  Mr.  Munson's  amendment  and  I  consent  that  it  be 
withdrawn. 

The  Chairman: 

Tlien  the  motion  before  the  house  is  to  recommit. 

Oscar  R.  Hundlev,  of  Alabama: 

This  Association  ought  not  by  resolution  or  by  a  canon  of 
ethics  to  place  its  seal  of  approval  absolutely  upon  contingent 
fees,  and  neither  should  it  by  resolution  or  canon  affix  its  con- 
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deranation  to  contingent  fees.  The  amendment  now  pending  is 
neither  a  declaration  in  favor  of  nor  against  contingent  fees.  It 
is  simply  a  statement  by  this  Association  recommending  to  the 
Bar  of  the  country  that  such  contingent  fees,  when  they  are 
sanctioned,  should  be  under  the  supervision  of  the  court  for  the 
protection  of  the  parties  in  interest.  There  can  be  no  objection 
to  that.  I  hope  the  amendment  proposed  by  Mr.  Dickinson  will 
be  adopted. 

J.  R.  Keaton,  of  Oklahoma: 

I  do  not  know  why  we  should  approve  a  canon  requiring  that 
contingent  fee  contracts  should  be  subject  to  the  approval  of  the 
court.  Suppose  an  attorney  is  defending  a  man  charged  with 
murder  and  he  makes  an  unfair  contract  with  the  man,  taking 
all  of  the  man's  property  for  his  services.  Would  not  that  be  a 
proper  subject  for  inquiry  by  the  court?  I  think  this  canon 
ought  to  be  recommitted. 

A  vote  was  taken  upon  the  motion  to  recommit,  and  the  result 
being  in  doubt,  a  division  was  ordered,  whereupon  the  motion  to 
recommit  was  lost  by  a  vote  of  41  to  70. 

On  motion  of  Amasa  M.  Eaton,  the  canon  as  amended  was 
thereupon  adopted. 

On  motions,  separately  made,  Canons  Nos.  14,  15,  16,  17,  18, 
19,  20,  21,  22,  23,  24,  25  and  26  were  each  adopted. 

A.  A.  Freeman,  of  New  Mexico: 

I  think  Canon  27  should  not  be  adopted.  It  is  wrong  in  prin- 
ciple and  it  is  impracticable.  I  do  not  believe  that  it  is  any  part 
of  our  duty  to  adopt  a  code  of  ethics,  the  effect  of  which  is  to 
deter  the  young  and  aspiring  members  of  the  Bar  from  bringing 
themselves  before  the  public  in  a  perfectly  legitimate  way.  It 
is  impracticable  and  it  cannot  be  enforced. 

The  Chairman: 

Is  there  further  discussion  of  this  canon? 

The  canon  was  adopted. 

On  motions,  separately  made,  Canons  Nos.  28,  29,  30,  31  and 
32  were  each  adopted. 

On  motion  of  Amasa  M.  Eaton,  Section  III  of  the  report 
"  Oath  of  Admission  "  was  adopted. 
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Walter  George  Smith,  of  Pennsylvania: 
I  presume  the  committee  simply  means  to  recommend  that 
ancient  form  of  oath — not  the  precise  words. 

Jacob  M.  Dickinson: 

That  is  all.  Now,  on  the  sixth  page  of  the  report  there  are 
two  recommendations,  which  I  think  it  wise  to  adopt  along  with 
the  report.    I  move  their  adoption. 

The  motion  was  seconded  and  carried,  and  the  recommenda- 
tions on  page  six  of  the  report  were  adopted. 

The  President  then  resumed  the  Chair. 

Samuel  R.  Stern,  of  Washington: 

I  move  that  there  be  added  to  the  canon  of  ethics  the  fol- 
lowing : 

"For  a  violation  of  any  of  the  foregoing  canons  and  upon 
being  notified  thereof,  we  deem  it  the  duty  of  any  State  Bar 
Association  clothed  with  power  to  institute  disbarment  proceed- 
ings to  investigate  immediately  such  violation,  with  the  end  of 
determining  whether  or  not  disbarment  proceedings  against  the 
offender  should  be  instituted.^' 

Rome  Q.  Brown,  of  Minnesota: 

I  understand  that  these  canons  are  recommended  to  the  Bar 
Associations  of  the  various  states,  and  it  is  for  them  to  fix  their 
own  rule  respecting  them. 

The  President: 

The  Chair  thinks  the  resolution  out  of  order. 

Ernest  T.  Florance,  of  Louisiana: 

I  move  the  adoption  of  the  report  of  the  Committee  on  Code 
of  Professional  Ethics  as  a  whole. 

The  motion  was  seconded  and  adopted. 

The  President : 

We  have  so  nearly  completed  our  work  that  it  will  not  be  neces- 
sary to  hold  an  evening  session  as  stated  on  the  programme. 
Therefore  we  will  now  take  a  recess  until  ten  o'clock  tomorrow 
morning. 

The  Association  then  adjourned  to  Friday,  August  28,  1908, 
10  A.  M. 
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Fourth  Day. 

Friday,  August  28,  1908,  10  A,  M. 

The  President  called  the  meeting  to  order. 
New  members  were  then  elected. 
(See  List  of  New  Members.) 

The  Secretary : 

This  makes  266  members  elected  at  this  meeting,  which  in 
addition  to  367  elected  by  the  Executive  Committee  between 
meetings,  constitutes  a  total  of  623  new  members  during  the 
year. 

The  President: 

Nomination  of  officers  is  next  in  order. 

Everett  P.  Wheeler,  of  New  York: 

I  am  instructed  by  the  (Jeneral  Council  to  report  recommend- 
ing the  election  of  the  following  gentlemen  as  officers  of  the 
Association  for  the  ensuing  year :  For  President,  Frederick  W. 
Lehmann,  of  St.  Louis,  Missouri;  for  Secretary,  John  Hinkley. 
of  Baltimore,  Maryland ;  for  Treasurer,  Frederick  E.  Wadhams, 
of  Albany,  New  York.  For  elected  members  of  the  Executive 
Committee:  Chas.  F.  Libby,  of  Portland,  Maine;  Walter  Qeorge 
Smith,  of  Philadelphia,  Pennsylvania;  Eome  G.  Brown,  of  Min- 
neapolis, Minnesota;  W.  0.  Hart,  of  New  Orleans,  Louisiana; 
Charles  Henry  Butler,  of  Yonkers,  New  York. 

Also  the  following  named  gentlemen  for  Vice-Presidents  and 
members  of  the  Local  Councils  in  the  various  states. 

The  list  of  Vice-Presidents  and  members  of  Local  Councils 
was  read  by  the  Secretary. 
(See  List  of  Officers.) 

I  move  that  the  action  of  the  Gleneral  Council  be  approved  and 
that  the  Secretary  be  instructed  to  cast  the  ballot  of  the  Associa- 
tion for  the  election  of  the  officers  whose  names  have  been  read. 

The  President: 

Under  our  rule  the  election  will  go  over  until  the  other  busi- 
ness is  completed  and  then  the  motion  will  be  entertained. 
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Eobert  S.  Tavlor,  of  Indiana: 

Mr.  President,  if  it  is  in  order  I  will  report  from  the  Com- 
mittee on  Patent,  Tradc-^fark  and  Copyright  Law. 

The  President: 

The  report  will  be  received. 

Robert  S.  Taylor : 

At  the  opening  of  our  session  a  resolution  was  introduced  and 
referred  to  the  Committee  on  Patent,  Trade-Mark  and  Copy- 
right Law,  without  reading,  under  the  now  rule  adopted.  The 
committee  have  considered  the  resolution,  and  deem  it  proper 
to  be  considered  by  the  Association,  but  as  the  resolution  was  not 
read,  the  committee  desire  that  it  shall  be  placed  on  the  record 
now  and  then  that  they  shall  have  authority  to  report  upon  it 
next  year.    The  resolution  is  as  follows : 

''Resolved,  That  the  Committee  on  Patent,  Trade-Mark  and 
Copyright  Law  is  hereby  instructed  to  ascertain  what  further 
legislation  is  necessary,  if  any,  to  secure  patentees  or  owners  of 
letters  patent  in  their  exclusive  right  under  such  patents,  and 
that  the  committee  report  either  with  or  without  a  draft  of  a 
bill,  to  the  Association  at  its  next  meeting." 

On  motion,  the  report  was  accepted  and  the  resolution  adopted. 

Robert  S.  Taylor: 

On  behalf  of  Mr.  Bamett,  of  Chicago,  who  was  obliged  to 
leave  for  home  last  night,  I  offer  the  following  resolution : 

"  Resolved,  That  the  question  of  amending  the  federal  statutes 
80  as  to  provide  for  the  recovery  in  suits  at  law  of  profits  arising 
from  the  infringement  of  letters  patent  for  inventions  be  referred 
to  the  Committee  on  Patent,  Trade-Mark  and  Copyright  Law 
with  authority  to  report  at  the  next  meeting/' 

I  move  the  adoption  of  this  resolution. 

The  motion  was  seconded  and  the  resolution  adopted. 

William  L.  Putnam,  of  Massachusetts : 

If  it  is  in  order,  I  will  present  the  report  of  the  special  com- 
mittee on  Proposed  Copyright  Bill.  The  report  is  in  print.  I 
simply  present  it  and  ask  that  its  recommendation  be  adopted 
and  the  committee  continued  if  such  is  the  pleasure  of  the 
Association. 

(See  the  Report  in  the  Appendix.) 
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Robert  S.  Taylor,  of  Indiana: 

I  move  that  the  report  be  received  and  adopted  and  the  com- 
mittee continued. 

The  motion  was  seconded  and  adopted. 

James  R.  Caton,  of  Virginia : 

Mr.  President  and  gentlemen,  I  desire  to  offer  the  following 
resolution : 

Resolved,  That  the  American  Bar  Association  deeply  appre- 
ciates the  generous  and  cordial  hospitality  with  which  it  has  been 
received  in  Seattle  and  the  unbounded  courtesies  and  attentions 
accorded  its  members  and  visiting  friends  by  the  people  of  Seattle 
and  the  Bar  of  the  Pacific  Coast,  and  it  herebv  returns  to  the 
Washington  State  Bar  Association,  the  Oregon  Bar  Association, 
the  Idaho  State  Bar  Association  and  the  Seattle  Bar  Association, 
to  the  members  of  the  Vancouver  and  Victoria  Bar  and  to  the 
people  of  Seattle  generally  its  hearty  tlianks  for  their  gracious 
courtesies. 

The  President: 

I  think  everybody  will  second  that  resolution  and  we  will  take 
a  rising  vote  on  it. 

The  resolution  was  adopted  by  a  rising  vote. 

Charles  E.  Wolverton,  of  Oregon : 

Would  it  be  in  order  at  this  time  to  introduce  a  resolution  for 
the  amendment  of  the  federal  statutes  of  the  United  States? 

The  President: 

Yes  sir,  but  it  will  be  referred  to  a  committee. 

Charles  E.  Wolverton : 

This  relates  to  the  subject  of  practice  and  procedure.  There 
exists  an  inconsistency  in  the  United  States  Statutes  as  to  the 
rights  of  a  juror  to  be  excused.  Section  812  provides  that  no 
juror  shall  be  called  more  than  once  in  two  years,  and  by  the 
statute  of  June  30,  1879,  there  is  a  provision  with  regard  to 
petit  jurors  that  they  shall  not  be  called  more  than  once  in  one 
year.  Now,  what  I  propose  is  to  correct  that  discrepancy  be- 
tween the  statutes.  Judge  Tracy  C.  Becker  recommends  an 
amendment,  and  he  has  prepared  a  brief  upon  the  subject,  which 
I  will  also  submit.    Then  there  is  a  recommendation  with  regard 
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to  Section  819.  I  ask  that  these  proposed  amendments  be  re- 
ferred to  the  appropriate  committee  for  their  report  upon  the 
same  next  year. 

The  President : 

They  will  be  received  and  referred  to  the  Committee  on  Juris- 
prudence and  Law  Bef orm. 

Amasa  M.  Eaton : 

I  offer  the  following  resolution  and  ask  that  it  be  adopted. 

Resolved,  That  so  much  of  the  President's  address  as  refers  to 
a  reorganization  of  this  Association  and  an  increase  of  its  mem- 
bership be  referred  to  the  Executive  Committee  with  directions  to 
report  thereon  at  the  next  annual  meeting. 

Everett  P.  Wheeler,  of  New  York : 

I  will  second  the  adoption  of  that  resolution;  and,  with  the 

permission  of  the  President,  will  put  the  question  to  vote. 

The  resolution  was  adopted. 

The  Secretary: 

Mr.  John  B.  Dos  Passos,  of  New  York,  has  been  compelled  to 
leave  and  he  has  asked  me  to  present  for  him  a  report  of  the 
Committee  on  Proposed  Lawyers^  Home,  to  the  effect  that  after 
consideration,  the  committee  find  it  inadvisable  to  make  any 
recommendation  at  present,  and  the  committee  asks  to  be 
discharged. 

On  motion,  the  report  was  received  and  the  committee  dis- 
charged. 

The  Secretary : 

Mr.  Plorance,  of  Louisiana,  who  has  also  been  obliged  to  leave, 
has  asked  me  to  present  the  following  resolution: 

Resolved,  That  the  Committee  on  Jurisprudence  and  Law  Re- 
form be  instructed  to  examine  into  and  report  at  the  next  Annual 
Meeting  of  this  Association  upon  the  feasibility  and  advisability  of 
having  passed  by  Congress  of  a  statute  assimilating  the  practice 
and  forms  of  procedure  in  federal  courts  in  suits  in  equity  with 
those  in  actions  at  law ;  and  especially  looking  to  the  transfer  of 
causes  from  the  equity  to  the  law  side  of  the  courts  and  vice 
v^rsa,.  instead  of  the  dismissal  of  the  actions  for  lack  of  juris- 
diction; and  if  said  committee  shall  deem  the  same  proper,  to 
frame  and  report  such  legislation  as  may  be  appropriate  in  the 
premises. 
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The  President: 

This  resolution  will  be  referred  under  the  rule  to  the  Com- 
mittee on  Judicial  Administration  and  Bemedial  Procedure. 

Max  Q.  Cohen,  of  Oregon : 

The  President  in  his  opening  address  recommended  the  estab- 
lishment of  a  journal,  which  should  not  only  be  educational,  but 
would  promote  a  greater  interest  in  the  Association.  I  think  it 
would  be  a  good  idea  for  the  Association  to  appoint  a  committee 
of  five  or  ten  members  to  take  up  the  matter  suggested  by  the 
President.  We  might  call  the  journal  "The  American  Bar." 
I  would  suggest  that  some  of  the  older  members  of  the  Associa- 
tion take  this  matter  in  hand. 

Amasa  M.  Eaton,  of  Rhode  Island : 

Does  the  gentleman  propose  any  resolution  on  the  subject  ? 

Max  G.  Cohen: 

No,  sir;  I  simply  throw  out  the  suggestion  for  the  considera- 
tion of  the  older  members. 

J.  A.  Larimore,  of  Minnesota: 

In  that  matter,  I  would  submit  this  resolution : 

Resolved,  That  it  is  the  sense  of  this  meeting  that  the  Execu- 
tive Committee  be  requested  to  consider  the  recommendation  of 
the  President  that  a  law  journal  be  established  by  the  Associa- 
tion and  that  it  employ  at  least  one  ofiBcer,  who  shall  devote  his 
entire  time  to  the  work  of  the  Association  and  promoting  its 
interests,  and  make  report  in  this  regard  to  the  Association  at 
its  next  meeting. 

The  resolution  was  adopted. 

C.  H.  Hanford,  of  Washington : 

If  it  is  in  order,  I  wish  to  offer  a  resolution  which  is  in  the 
nature  of  new  business,  namely : 

Resolved,  That  the  enactment  by  Congress  of  an  act  authoriz- 
ing retired  United  States  judges  at  their  option,  but  without 
additional  compensation,  to  perform  such  judicial  duties  at  such 
place  and  under  such  regulations  as  may  be  provided,  is  desirable. 

The  President: 

The  resolution  will  be  referred  to  the  Committee  on  Judicial 
Administration  and  Bemedial  Procedure. 
The  election  of  officers  is  next  in  order. 
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Everett  P.  Wheeler,  of  New  York : 

I -now  renew  the  motion  that  I  made  on  presentation  of  the 
report  from  the  General  (Council. 

The  motion  was  seconded  and  adopted ;  the  Secretary  cast  the 
ballot  of  the  Association  as  directed,  and  the  officers  nominated 
were  declared  duly  elected. 

The  President:* 

The  Chair  will  appoint  Messrs.  Eaton,  Peck  and  Taylor  as  a 
committee  to  escort  the  uewly  elected  President  to  the  platform. 
Before  handing  over  the  gavel  to  my  successor,  I  wish  to  express 
to  the  members  of  the  Association  my  appreciation  for  the  dis- 
tinguished honor  that  I  have  enjoyed  as  President  of  this  Asso- 
ciation, and  to  thank  you  for  the  uniform  support  and  kind  in- 
dulgence with  which  you  have  received  my  administration. 

Gentlemen,  I  present  to  you  Frederick  W.  Lehmann,  the 
President-elect. 

Frederick  W.  Lehmann,  of  Missouri : 

Gentlemen  of  the  American  Bar  Association,  the  rules  of  the 
Association  provide  that  the  address  of  the  President  shall  be 
delivered  when  he  is  fully  invested  with  the  functions  of  his 
office,  and  it  was  wisely  so  ordained,  as  that  enables  him  to  main- 
tain .the  favor  of  the  members  until  almost  the  close  of  his  term. 

I  shall  not,  alike  on  your  account  and  my  own,  trespass  upon 
the  usages  of  the  Association,  but  will  simply  express  to  you  my 
appreciation  of  the  honor  and  distinction  you  have  conferred 
upon  me  in  electing  me  as  President,  than  which  there  is  nothing 
more  that  a  lawyer  zealous  for  the  good  of  his  profession  can  or 
ought  to  desire.  I  only  hope  that  at  the  close  of  my  incumbency 
of  the  office,  I  shall  have  deserved  the  favor  you  have  done  me. 

The  President: 

Having  now  accomplished  all  the  purposes  for  which  we  as- 
sembled and  completed  the  programme,  if  there  is  nothing  else 
to  be  brought  forward,  I  declare  the  thirty-first  annual  meeting 
of  the  American  Bar  Association  at  an  end. 

The  Association  then  adjourned  sine  die. 

JOHN  HINKLEY, 

Secretary, 


SECRETARY'S  REPORT 

Seattle,  Washington,  August  25,  1908. 

The  report  of  the  proceedings  of  our  last  meeting  at  Portland, 
Maine,  in  August,  1907,  has  been  printed  and  distributed  to  all 
members,  and  also  to  all  State  Bar  Associations  and  legal  jour- 
nals, and  to  a  large  number  of  libraries  in  the  United  States  and 
abroad  on  our  free  mailing-list. 

There  were  3074  members  at  the  close  of  the  last  meeting. 
Three  hundred  and  sixty-seven  members  were  elected  by  the 
Executive  Committee  between  meetings.  For  convenience,  the 
list  of  members  elected  by  the  Executive  Committee  has  been 
printed,  and  there  are  copies  in  the  reception  room  for 
distribution. 

The  membership  of  the  Association  includes  representatives 
from  all  of  the  states,  and  the  territories  of  Alaska,  Arizona, 
Hawaii  and  New  Mexico. 

Invitations  were  sent  to  all  State  Bar  Associations  to  send 
three  delegates  to  this  meeting,  and  to  all  City  and  County  Bar 
Associations  in  states  having  no  State  Bar  Association,  to  send 
two  delegates.  There  are  43  State  Bar  Associations,  3  Terri- 
torial Bar  Associations,  the  Bar  Association  of  the  District  of 
Columbia  and  about  469  Local  Bar  Associations. 

The  reports  ior  this  year  of  the  Committee  on  Judicial  Ad- 
ministration and  Remedial  Procedure,  the  Committee  on  Com- 
mercial Law,  the  Committee  on  Law  Reporting  and  Digesting, 
the  Committee  on  Patent,  Trade-Mark  and  Copyright  Law 
relating  to  Court  of  Patent  Appeals,  the  Committee  on  Insurance 
Law,  the  Committee  on  Proposed  Copyright  Bill  and  the  Com- 
mittee to  Suggest  Remedies  and  Formulate  Proposed  Laws  to 
Prevent  Delay  and  Unnecessary  Cost  in  Litigation,  have  been 
printed  and  distributed  to  the  members  by  mail,  fifteen  days 
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before  the  meeting.  The  reports  of  the  Committee  on  Profes- 
sional Ethics  and  of  the  Comparative  Law  Bureau  have  been 
printed  for  use  at  the  meeting. 

Notices  were  sent  to  all  members  of  standing  and  special  com- 
mittees^  requesting  their  attention  to  matters  referred  to  such 
committees. 

A  register  of  those  in  attendance  is  kept  in  the  reception  room. 
Every  member  and  delegate  is  requested  to  sign  it  as  early  as 
convenient.  A  list  of  those  present  will  be  printed  for  distribu- 
tion at  the  meeting  and  will  also  be  included  in  the  report  of  the 
proceedings.  There  are  copies  of  the  Constitution  and  By-laws, 
lists  of  oflScers  and  members  of  committees,  copies  of  committee 
reports  and  forms  of  nominations  for  distribution. 

The  Secretary  endeavors  to  keep  the  street  addresses  of  all 
members,  and  members  changing  their  addresses  are  requested 
to  notify  the  Secretary. 

Respectfully  submitted 

John  Hinkley, 
Secretary. 


TREASURER'S  REPORT. 

1907-1908. 

To  cash  on  hand  date  of  last  report |2,000.46 

To  cash  received  from  sales  of  transactions ....  27.25 

To  cash  received  dues  of  members  for  1906  (2) .  |10.00 

To  cash  received  dues  of  members  for  1907  (60)  300.00 

To  cash  received  dues  of  members  for  1908(2685)  13,425.00 

To  cash  received  dues  of  members  for  1909  (148)  740.00 


14,475.00 


Total  Receipts 116,502.70 

Credit  hy  Disbursements  as  Follows: 
1907. 

Aug.  30.  By  cash  paid  Tucker  Printing  Com- 
pany, Portland,  Me.,  printing  list 
of  members  and  delegates  regis- 
tered at  meeting,  first,  second, 
and  third  edition,  and  wine  cards  66.25 

30.  By  cash  paid  L.  W.  Hanson,  carpen- 
ter, Portland,  erecting  platform 
Falmouth  hotel  dining-room 51.89 

30.  By  cash  paid  Frank  Burnham,  Port- 
land, arranging  songs  for  orches- 
tra at  banquet 10.00 

30.  By  cash  paid  Columbia  Hotel,  Port- 
land, hotel  bill  of  Mr.  L.  J. 
Loranger,  of. Montreal,  guest  of 
Association     12.75 

Carried  forward  1140.89  116,502.70 
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1907.  Brought  forward   $140.89  $16,502.70 

Aug.  30.    By  cash   paid   The  Lafayette  Hotel, 

Portland,   hotel    bill   of   Charles 
Russell,  guest  of  Association 6.25 

30.  By  cash  paid  Preble  House,  Portland, 
hotel  bill  of  R.  G.  Smith,  of 
Montreal,  guest  of  Association . .  4.00 

30.  By  cash  paid  F.  H.  Nunns,  proprietor 
New  Falmouth  Hotel,  Portland, 
for  banquet  and  to  refund  his 
disbursements  for  printing  cards, 
express  charges,  etc 1,063.76 

30.  By  cash  paid  F.  H.  Nunns,  proprietor 
New  Falmouth  Hotel,  hotel  bills 
of  Ambassador  Bryce,  Sir  Fred- 
erick Pollock,  Sir  Kenelm  Dlgby 
and  E.  B.  Moore,  guests  of 
Association   44.00 

Sept.    5.     By   cash   paid    S.    S.    Pierce   ft    Co., 

Boston,   wine   furnished   at   ban- 
quet      529.75 

11.  By  cash  paid  Fort  Orange  Club,  A1-, 
bany,  N.  Y.,  for  1750  cigars  used 
at  meeting  and  banquet 152.41 

11.  By  cash  paid  Miss  G.  L.  McGulness, 
New  York,  typewriting  report  of 
Committee  on  International  Law  5.36 

11.  By  cash  paid  Dando  Printing  ft 
Publishing  Company,  Philadel- 
phia, Pa.,  printing  600  additional 
copies  of  program  annual  meeting  15.25 

11.  By  cash  paid  Otto  R.  Barnett,  Chi- 
cago, III.,  to  refund  his  disburse- 
ments in  attending  meeting  of 
Committee  on  Patent,  Trade- 
Mark,  and  Copyright  Law  at 
Pittsburgh,  July,  1907 31.00 


Carried  forward   $1,992.67  $16,502.70 
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1907.  Brought  forward   $1,992.67  116,502.70 

Sept.  11.  By  cash  paid  Qeorge  M.  Sharp,  Balti- 
more, Md.,  to  refund  his  dis- 
bursements for  Committee  on 
Legal  Education  24.32 

17.  By  cash  paid  Charles  A.  Morrison, 
New  York,  stenographer,  report- 
ing 30th  annual  meeting 361.35 

24.  By  cash  paid  The  Argus  Company, 
Albany,  N.  T.,  printing  dinner 
and  table  tickets,  furnishing 
stamped  envelopes,  etc 49.97 

Oct.  30.  By  cash  paid  John  Hinkley,  Balti- 
more, Md.,  secretary,  to  refund 
his  disbursements  for  clerical  as- 
sistance, traveling  expenses  of 
assistant,  stamps,  telegrams,  print- 
ing, stationery,  supplies,  etc 1,290.81 

30.  By  cash  paid  Burbank,  Douglas  ft 
Co.,  Portland,  Me.,  for  glassware 
furnished  at  banquet  August, 
1907    29.37 

Not.     4.    By  cash  paid  Charles  A.   Morrison, 

New  York,  stenographer,  report- 
ing conference  at  Portland  of 
Commissioners  on  Uniform  Laws         204.10 

Dec.     5.    By  cash  paid  The  Argus  Company, 

Albany,  N.  Y.,  printing  and  fur- 
nishing stamped  envelopes,  ship- 
ping labels,  etc 23.75 

1908. 

Feb.     6.    By  cash  paid  Addressograph  Co.,  of 

Chicago,  for  1629  plates  at  2^c. 
and  229  plates  at  2c.,  new  mem- 
bers, etc 45.31 

Carried  forward  |4,011.65  $16,502.70 
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1908.  Brought  forward   $4,011.66  $16,602.70 

Feb.     5.    By  cash  paid  E.  Moebius,  Camden, 
•               N.  J.,  for  4050  copies  portrait  of 
Alton     B.     Parker     for    annual 
report     90.00 

14.  By  cash  paid  The  Argus  Compcmy, 
Albany,  N.  T.,  printing  card  on 
500  2c.  stamped  envelopes  and 
furnishing  same,  and  printing 
3700  shipping  labels  for  secre- 
tary's use  20.00 

14.  By  cash  paid  American  Multigraph 
Company  for  one-half  of  the 
price  of  multigraph  letter-writing 
machine    125.00 

April    4.    By  cash  paid  The  Argus  Company, 

Albany,  N.  T.,  printing  envelopes, 
return  cards,  furnishing  and 
printing  2c.  stamped  envelopes, 
notices  of  dues,  etc.,  for  treas- 
urer's use  172.00 

6.  By  cash  paid  George  Whitelock,  Balti- 
more, Md.,  to  refund  his  disburse- 
ments for  Committee  on  Com- 
mercial Law   5.00 

6.  By  cash  paid  George  Whitelock, 
Baltimore,  Md.,  to  refund  his  dis- 
bursements for  Committee  on 
Commercial  Law,  meeting  in 
Baltimore,  Jan.  8,  1908,  and  ex- 
penses to  Washington  Feb.  25, 
1908    39.06 

6.  By  cash  paid  Talcott  H.  Russell, 
New  Haven,  Conn.,  treasurer  of 
Conference  of  Commissioners  on 
Uniform  State  Laws,  balance  of 
appropriation  made  to  this  com- 
mission by  Executive  Committee 
in  August,  1907  295.90 


Carried  forward   $4,758.60  $16,602.70 
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1908.  Brought  forward $4,758.60  $16,502.70 

April  8.  By  cash  i>aid  Brandow  Printing  Com- 
pany, Albany,  N.  T.,  3125  circu- 
lar letters  in  reference  to  annual 
meeting  at  Seattle  sent  out  by 
treasurer  15.00 

10.  By  cash  paid  W.  U.  Hensel,  Lancas- 
ter, Pa.,  to  refund  his  disburse- 
ments in  attending  meeting  of 
Committee  on  Commercial  Law 
at  Baltimore,  December  20,  1907 .  5.00 

10.  By  cash  paid  Ernest  T.  Florance, 
New  Orleans,  La.,  to  refund  his 
disbursements  in  attending  meet- 
ing of  Committee  on  Commercial 
Law,  Dec.  20,  1907 72.50 

10.  By  cash  paid  O.  R.  Barnett,  Chicago, 
111.,  to  refund  his  disbursements 
for  Committee  on  Patent,  Trade- 
Mark  and  Copyright  Law,  Not.  9, 
1907    25.00 

10.  By  cash  paid  R.  S.  Taylor,  Fort 
Wayne,  Ind.,  to  refund  his  dis- 
bursements for  Committee  on 
Patent,  Trade-Mark,  and  Copy- 
right Law  attending  meeting 
of  Committee  at  Pittsburgh,  Pa., 
July  29,  1907 25.75 

10.  By  cash  paid  International  Printing 
Company,  of  Philadelphia,  Pa., 
for  miscellaneous  printing  for 
Comparative  Law  Bureau 152.25 

10.  By  cash  paid  William  W.  Smithers, 
Philadelphia,  Pa.,  to  refund  his 
disbursements  for  Comparative 
Law  Bureau  for  postage,  sta- 
tionery, etc 20.51 


Carried  forward  $5,074.61  $16,502.70 
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1908.  Brought  forward   $5,074.61  $16,502.70 

April  10.    By    cash    paid    Charles    F.    Libby, 

Portland,  Me.,  to  refund  his  dis- 
bursements   in    attending   meet- 
ing of  Executive  Committee  at 
Chicago,  Dec.  25-30,  1907 84.40 

10.  By  cash  paid  Walter  George  Smith, 
Philadelphia,  Pa.,  to  refund  his 
disbursements  in  attending  meet- 
ing of  Executive  Committee  at 
Chicago,  Dec,  1907.  .t 67.00 

10.  By  cash  paid  R.  W.  Breckenridge, 
Omaha,  Neb.,  to  refund  his  dis- 
bursements in  attending  meeting 
of  Executive  Committee  at  Chi- 
cago in  Dec.,  1907 22.00 

10.  By  cash  paid  R.  W.  Breckenridge, 
Omaha,  Neb.,  to  refund  his  dis- 
bursements for  Committee  on  In- 
surance Law  in  attending  meet- 
ing of  Committee  in  New  York 
City,  Jan.  24  and  25.  1908 150.00 

10.  By  cash  paid  Rodney  A.  Mercur, 
To  wan  da,  Pa.,  to  refund  his  dis- 
bursements for  Committee  on  In- 
surance Law  in  attending  meet- 
ing of  Committee  in  New  York 
Jan.  24  and  25,  1908 58.00 

10.  By  cash  paid  William  R.  Vance, 
Washington,  D.  C,  to  refund  his 
disbursements  for  Committee  on 
Insurance  Law  attending  meet- 
ing in  New  York,  Jan.  24  and 
25,  1908   23.35 

10.  By  cash  paid  Lew  W  Raber,  Omaha, 
Neb.,  printing  letterheads  for 
Committee  on  Insurance  Law . . .  6.50 


Carried  forward   $5,485.86  $16,502.70 
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1908.  Brought  forward   $5,485.86  $16,502.70 

April  10.    By  cash  paid  Quayle  &  Son,  Albany, 

N.  T.,  engrayers,  for  letterheads 
for  use  of  president,  secretary, 
and  treasurer,  envelopes,  etc. . . .  32.35 

10.  By  cash  paid  The  Jenson  Press, 
Philadelphia,  Pa.,  printing  fold- 
ers and  stationery  for  Committee 
on  Code  of  Professional  Ethics. .  26.00 

10.  By  cash  paid  Arthur  Steuart,  Balti- 
more, Md.,  to  refund  his  disburse- 
ments for  Committee  on  Copy- 
right, printing  report  of  commit- 
tee, expenses  at  Washington,  etc.  83.40 

10.  By  cash  paid  Henry  Wade  Rogers, 
New  Haven,  Conn.,  to  refund  his 
disbursements  for  typewriting, 
freight  charges,  postage,  etc.,  for 
Committee  on  Legal  Education . .  12.89 

10.  By  cash  paid  George  M.  Sharp,  Balti- 
more, Md.,  to  refund  his  dis- 
*bursements  for  storage  charges, 
packing  books,  etc.,  for  Com- 
mittee on  Legal  Education 10.25 

29.  By  cash  paid  Frederick  V.  Brown  to 
refund  his  disbursements  for 
Committee  on  Code  of  Profes- 
sional Ethics  attending  meeting 
at  Washington,  March  30-April  1, 
1908    75.50 

May     9.    By  cash  paid  International  Printing 

Company,  of  Philadelphia,  Pa., 
for  printing  Special  Bulletin,  for 
Comparative  Law  Bureau 60.00 

9.  By  cash  paid  William  W.  Smithers, 
Philadelphia,  Pa.,  to  refund  his 
disbursements  for  stamps,  sta- 
tionery, etc.,  Oct.  25,  1907,  to 
April  29,  1908,  for  Comparative 
Law  Bureau 17.24 


Carried  forward  $5,803.49  $16,502.70 
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1908.  Brought  forward   $5,803.49  $16,502.70 

May  13.  By  cash  i>ald  Arthur  Steuart  to  re- 
fund his  disbursements  for  Pat- 
ent Committee  attending  meeting 
at  Pittsburgh,  July  29,  1907. 
printing  stationery,  etc 57.50 

20.  By  cash  paid  William  F.  Murphy's 
Sons  Co..  Philadelphia,  furnish- 
ing two  receipt  books  for  treas- 
urer's use  13.25 

26.  By  cajsh  paid  The  Lord  Baltimore 
Press.  Baltimore.  Md..  printing 
report  of  30thi  annual  meeting. . .      4.027.19 

26.  By  cash  paid  The  Lord  Baltimore 
Press.  Baltimore,  Md..  for  mis- 
cellaneous printing,  reports  of 
committees,  etc 640.90 

28.  By  cash  paid  Samuel  Williston.  Cam- 
bridge, Mass..  to  refund  his  dis- 
bursements for  Section  of  Legal 
Education  attending  meeting  of 
Officers  of  Association  of  Ameri- 
can Law  Schools  in  New  York, 
April  18,  1908  15.65 

28.  By  cash  paid  Charles  M.  Hepburn. 
Bloomington.  Ind..  to  refund  his 
disbursements  for  Section  of 
Legal  Education  in  attending 
meeting.  April  18,  1908 61.72 

June  9.  By  cash  paid  Arthur  Steuart.  Balti- 
more. Md..  to  refund  his  disburse- 
ments for  Committee  on  Copy- 
right from  March  to  April  27, 
1908    56.38 

9.  By  cash  paid  The  Argus  Company. 
Albany,  N.  Y..  for  printing  return 
envelopes,  index  cards,  station- 
ery, for  treasurer's  use 30.50 


Carried  forward  $10,706.58  $16,502.70 
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1908.  Brought  forward    110,706.58  |16,502.70 

June    9.    By  cash  paid  The  Argus  Company, 

furnishing  and  printing  card  on 
5000  clasp  envelopes  for  sending 
out  report  of  Committee  on  Code 
Professional  Ethics  24.00 

25.  By  cash  paid  United  States  Express 
Company  for  shipment  of  3695 
annual  reports 1,315.31 

July  15.    By  cash  paid  Grace  D.  Calvin,  Philar 

delphia,  Pa.,  mailing  report  of 
Committee  on  Code  Professional 
Ethics  and  furnishing  4165  one- 
cent  stamps  48.65 

16.  By  cash  paid  Dando  Printing  ft  Pub- 
lishing Company,  Philadelphia, 
Pa.,  printing  report  of  Committee 
on  Code  of  Professional  Ethics. .         348.50 

16.  By  cash  paid  Elliott  Fisher  Co., 
Harrisburg,  Pa.,  for  one  binder 
and  loose  leaf  ledger  index  rec- 
ord, treasurer's  use 7.40 

16.  By  cash  paid  The  Argus  Company  for 
3500  envelopes  for  program  of 
annual  meeting,  3500  envelopes 
for  sending  out  itinerary  of  trip 
to  Seattle,  and  1000  stamped  en- 
velopes for  treasurer's  use  and 
printing  card  on  same 49.50 

16.  By  cash  paid  Charles  A.  Morrison, 
New  York,  stenographer,  on  ac- 
count of  contract  for  reporting 
proceedings  of  meeting  at  Seattle         200.00 

21.  By  cash  paid  The  Lord  Baltimore 
Press,  Baltimore,  Md.,  furnishing 
and  printing  3000  postal  cards 
and  preparing  364  copies  of  re- 
port for  shipment 42.78 


Carried  forward   |12,742.72  $16,502.70 


104  AMEBIGAN   BAR  ASSOCIATION. 

1908.  Broaght  forward   $12,742.72  $16,602.70 

July  22.    By   cash   paid   The   Lord   Baltimore 

Press  for  5000  copies  of  pro- 
gramme annual  meeting  at 
Seattle  54.50 

Aug.  10.    By  cash  paid  Frederick  E.  Wadhams, 

Treasurer,  to  refund  his  dis- 
bursements for  clerical  assist- 
ance, traveling  expenses  of  as- 
sistant, travel ing  expenses  in 
attending  meeting  of  Executive 
Committee,  stationery,  postage, 
telegrams,  telephone,  and  mis- 
cellaneous expenses  during  year 
1907-1908   822.90 


Total  Disbursements $13,620.12  $16,502.70 

Summary. 

Total  Receipts $16,502.70 

Total   Disbursements    13,620.12 

Balance    $2,882.58 

Which  balance  consists  of 

Amount  to   credit   of  Treasurer 

in  Albany  Trust  Company $2,868.57 

Cash  on  hand  14.01 

$2,882.58 

Respectfully  submitted, 

FREDERICK  E.  WADHAMS, 

Treasurer, 
Dated  Seattle,  Washington,  August  25,  1908. 

The  foregoing  account  has  been  examined  and  found  correct. 

Robert  H.  Parkinson, 
Charles  N.  Burch, 

Auditing  Committee. 
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REPORT 

OF  THK 

EXECUTIVE  COMMITTEE 

Seattlb,  Washington,  August  25,  1908. 

The  Ezecutiye  Committee  respectfully  reports  that  under  the 
last  clause  of  Article  IV  of  the  Constitution  providing  for  the 
election  of  members  by  the  Ezecutiye  Committee  between  meet- 
ings when  nominated  by  a  majorit7  of  the  Vice-President  and 
Ijocal  Council,  376  new  members  were  elected.  For  convenience 
the  list  has  been  printed  and  is  appended  to  this  report. 
{See  List  of  Members  Elected,) 

Your  committee  further  reports  that,  in  accordance  with  By- 
law XII,  appropriations  were  made  for  the  use  of  committees  for 
the  year  1907-1908  upon  their  application  not  exceeding  the  fol- 
lowing amounts : 

$250  to  Committee  on  Commercial  Law. 

$500  to  Committee  on  Patent,  Trade-Mark  and  Copyright 

Law. 
$300  to  Committee  on  Insurance  Law. 
$750  to  Committee  on  Uniform  State  Laws. 
$200  to  Committee  on  Taxation. 
$600  to  Committee  on  Code  of  Professional  Ethics. 
$250  to  Committee  on  Proposed  Copjrright  Bill. 
$250  to  Section  of  L^al  Education. 

Total  appropriations  $3100. 

It  was  resolved  by  the  Executive  Committee  that  the  entire 
amount  of  any  appropriations  made  by  the  Executive  Committee 
to  the  Committee  on  Uniform  State  Ijaws  or  to  the  Conference 
of  Commissioners  on  Uniform  State  Laws  shall  be  turned  over 
by  the  Treasurer  of  the  American  Bar  Association  to  the  Treas- 
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urer  of  the  Conference  of  Commissioners  on  Uniform  State  Laws 
to  be  disbursed  by  the  Treasurer  of  said  Conference. 

It  was  resolved  by  the  Executive  Committee  that  a  charge  of 
five  dollars  for  dinner  tickets  be  made  to  each  member  and  dele- 
gate attending  the  annual  dinner. 

The  Executive  Committee,  after  consideration,  reports  unfa- 
vorably upon  each  of  the  four  resolutions  offered  by  H.  S.  Mecart- 
ney,  of  Illinois,  and  referred  to  this  committee  (see  report  of 
1907,  pages  105,  107  and  110). 

The  substance  of  these  resolutions  is  as  follows : 

1.  Providing  for  amending  the  Constitution  by  vote  taken  by 
mail. 

2.  Providing  for  the  appointment  of  a  committee  to  formulate 
a  plan  for  reorganization  of  the  Association. 

3.  Providing  for  the  establishment  of  an  oflBlce  of  the  Asso- 
ciation in  the  City  of  St.  Louis. 

4.  Increasing  the  dues  from  five  dollars  to  ten  dollars  per 
annum. 

The  Executive  Committee  accepted  the  very  generous  offer  of 
General  Thomas  H.  Hubbard  to  provide  the  funds  for  printing 
Sharswood^s  Essay  on  Ijegal  Ethics  and  distributing  the  same  to 
the  members  of  the  American  Bar  Association.  This  essay  has 
been  printed  and  bound  in  a  manner  similar  to  the  American 
Bar  Association  reports  and  designated  as  Volume  XXXII. 

The  Executive  Committee  voted  to  recommend  to  the  Asso- 
ciation for  adoption  the  two  following  amendments  of  the  By- 
laws: 

1.  Amend  By-law  VI,  Ist  clause,  so  as  to  read:  All  papers 
read  before  the  Association  shall  be  lodged  with  the  Secretary. 
The  Annual  Address  of  the  President  and  such  reports  of  com- 
mittees, papers  and  proceedings  at  the  Annual  Meeting,  shall  be 
printed  as  the  Committee  on  Publications  shall  order. 

2.  Add  to  By-law  III  the  following  clause:  All  resolutions 
except  those  of  a  formal  character  shall  be  referred  by  the  Chair 
on  presentation,  without  debate,  to  an  appropriate  committee; 
and  no  resolution  which  is  not  favorably  reported  by  the  com- 
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mittee  to  which  it  is  referred,  or  adopted  by  the  Association, 

shall  be  published  in  the  proceedings  of  the  meeting. 

The  Executive  Committee  also  recommends  to  the  Association 

the  passage  of  the  following  resolution : 

Resolved,  That  all  special  committees  failing  to  report  at  the 
present  session  shall  stand  discharged  unless  continued  by  special 
vote  of  the  Association. 

J.  M.  Dickinson, 

John  Hinkley, 

Frederick  E.  Wadhams, 

Walter  George  Smith, 

Charles  F.  Libby, 

CuAS.  Monroe, 

Rome  G.  Brown. 


MEMBERS  AND  DELEGATES  REGISTERED 

AT  THE 

THIRTY-FIRST  ANNUAL  MEETING 

1908. 

J.  M.   DicKmsoN Illinois. 

President, 

John  Hinklet   Maryland. 

Secretary. 

Fbedebick  B.  Wadhams New  York. 

Treasurer, 

Ohablbs  Monroe  California. 

Walter  Geobge  Smith Pennsylvania. 

Rome  G.   Brown Minnesota. 

Chas.   F.  Libbt Maine. 

Executive  Committee. 

ALABAMA. 

Hundley,  Oscar  R Birmingham. 

ALASKA. 

Beeks,  W.  T Valdez. 

Clatfool,  0.  E Fairbanks. 

Jennings,  R.  W Juneau. 

Reid,  Silas  H Fairbanks. 

ARIZONA. 

Hawkins,  John  J Prescott 

ARKANSAS. 

Fletcher,  John   Little  Rock. 

Rose,  U.  M Little  Rock. 

CALIFORNIA. 

Craig,  Gavin  W Los  Angeles. 

Gibson,  Jas.  A Los  Angeles. 
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CALIFORNIA.— Continued. 

MoNBOEp  Chables   Los  Angeles. 

MUMSON,  G.  DwiGHT Los  Angeles. 

PoBTEB,  Frank  M Los  Angeles. 

Stobbs,  H.  E Los  Angeles. 

COLORADO.* 

CuTHBEBT,  L.  M Denver. 

Manlt,  Geo.  C Denver. 

RooEBS,  Henby  T Denver. 

CONNECTICUT. 

Baldwin,  Simeon  E New  Haven. 

LooMiB,   Seymoub   C New  Haven. 

RoGEBB,  Henby  Wade New  Haven. 

Russell,  Talcott  H New  Haven. 

Weight,  Wm.  A New  Haven. 

DISTRICT   OF  COLUMBIA. 

Bbowne,  Aldis  B Washington. 

Chubch,  liiELviLLE  Washington. 

£^soN,  Joseph  R Washington. 

GEORGIA. 

Meldbim,   Peteb  W Savannah. 

Speeb,  Emoby    Macon. 

Tye,  John  L Atlanta. 

HAWAII  TERRITORY. 

WiTHiNOTON,  David  L Honolulu. 

IDAHO. 

Babe,  James  E Lewiston. 

Beatty,  Jab.  H Boise. 

Cox,  Eugene  A Lewiston. 

DiETUCH,  Frank  S Boise. 

Haoa,  Olivkb  O Boise. 

Mobbibon,  John  T Boise. 

• 

Wood,  Fbbmont Boise. 

ILLINOIS. 

Babnitt,  0.  R Chicago. 

Cabteb,  Obbin  N Chicago. 

Dickinson,  J.  M Chicago. 
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ILLINOIS.— Continued. 

ElASTMAN,     SlDI^EY    C ChlCagO. 

GBEXiOBT.   S.   S Chicago. 

O'Hasa,  a.  W Carthage 

Pabkiitson,   Robebt  H Chicago. 

Peck,  Geo.  R Chicago. 

Pound,  Rosgoe    Chicago. 

RicHABDS,  John  T Chicago. 

RiCHBEBG,  John  C Chicago. 

Rooebb,  Blmeb  E Chicago. 

Whitman,  Russell  Chicago. 

INDIANA. 

Stevenson,  Elmeb  E Indianapolis. 

Taylob,  Robebt  S Port  Wayne. 

IOWA. 

Cbosby,  James  O Gamavillo. 

Gbegobt,  Chas.  Noble Iowa  City. 

KANSAS.    - 

Allen,   Stephen  H Topeka. 

PuLsiFEB,  Pabk  B Concordia. 

Smith,  Chas.  W Stocliton. 

KENTUCKY. 

Habbis,  W.  O LouisYllle. 

Hieatt,  C.  C Loulsyille. 

Tbabue,  Edmund  F LouisTllIe. 

LOUISIANA. 

Fabbab,  Edgab  H New  Orleans. 

I^lobance,  Ebnest  T New  Orleans. 

Habt,  W.  O New  Orleans. 

Kebnan,  Thos.  J Baton  Rogue. 

Leake,  Hunteb  C New  Orleans. 

Thobnton,  J.  R Alexandria. 

MAINE. 

HiGoiNS,    Fbank   M Limerick. 

Libby,  Chas.  F Portland. 

MARYLAND. 

HiNKLEY,  John   Baltimore. 
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MASSACHUSETTS. 

Abele,  Gbobge  W Quincy. 

Ames,  James   Babb Cambridge. 

Pevey,  GII3EBT  A.  A Cambridge. 

Putnam,  W.  L Boston. 

ScHOFiELD,  William    Maiden. 

WiLLisToir,  Sajcukl   Belmont. 

Wriohtinoton,  S.  R Boston. 

MICHIGAN. 

Abthub,   Jesse    Battle  Creek. 

MINNESOTA. 

Bbqg,  Wm.  R St.  Paul. 

Brown,  Rome  G Minneapolis. 

Lasimobe,  J.  A Minneapolis. 

Mason,  Alfbed  F St.  Paul. 

MISSISSIPPI. 

SroYALL,  A.  T Okolona. 

WiTHEBSPOON,  S.  A Meridian. 

MISSOURI. 

Eliot,  Edwabd  C St.  Louis. 

Haoebman,  James   St.  Louis. 

Ketbob,  Wm.  W St.  Louis. 

Klein,  Jacob   St.  Louis. 

Lehmann,  F.  W St.  Louis. 

Piebcb,  T.  M St.  Louis. 

Spenceb,   Selden  P St.  Louis. 

Tatlob,  Seneca  N St.  Louis. 

MONTANA. 

Bbantlet,   Theo Helena. 

Knowlbs,  Hibam    Missoula. 

NoFFSiNOER,  W.  N Kalispell. 

RoDOEBS,   W.   B Anaconda. 

Sandebs,  L.  P Butte. 

Smith,  D.   F Kalispell. 

Walsh,  T.  J Helena. 

NEBRASKA. 

Ayebs,   Geoboe  D Lincoln; 

Costioan,  Geo.  P.,  Jb Lincoln. 

DuNDEY,  Chas.  L Omaha. 

Hastings,  W.  G Lincoln. 

Wakeley,   Eleazeb    Omaha. 
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NEW  HAMPSHIRE. 

Eastman,  Samuel  G Concord. 

NEW  JERSEY. 

CoBBiN,  Wm.  H Elizabeth. 

NEW  MEXICO. 

Fbeeman,  a.  A Carlsbad. 

NEW  YORK. 

BuRDicK,  Fbancih  M New  York. 

Butler,  Chables  Henry New  York. 

Cameron,  Fredebick  W Albany. 

Dos  Passos,  John  R New  York. 

EsTABROOK,  Henrt  D New  York. 

Nathan,   Edgab  J New  York. 

Wadhams,   Fbedebick   E Albany. 

Wheeleb,   Evebett   P New  York. 

NORTH  CAROLINA. 

Moobe,  Chas.   a Asheville. 

NORTH  DAKOTA. 

Austin,  James  M Ellendale. 

Bbonson,  H.   a Grand  Porks. 

Bbuce,  Andbew  a Grand  Porks. 

Thomas,  W.  H Leeds. 

OHIO. 

BiLLiNGSLEY,  N.  B Lisbon. 

Hunt,  Chables  J Cincinnati. 

James,  Fbancis  Bacon Cincinnati. 

Maxwell,  Lawbence  Cincinnati. 

Taogart,  Fbank   Wooster. 

OKLAHOMA. 

Ames,  C.  B Oklahoma  City. 

Habbis,  S.  H Oklahoma  City. 

Keaton,  J.  R Oklahoma  City. 

OREGON. 

Bernstein,  Alexandeb   Portland. 

Carey,  Chas.   H Portland. 

Cohen,  D.  Solis Portland. 
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OREGON.— Continued. 

Ck>HCN,  Max  G Portland. 

DiixABD,  W.   D St.  Helens. 

DuNiwAT,   Ralph   R Portland. 

FiBHEB,  R.  B Portland. 

Gautenheim,  C.  U Portland. 

Gleason,  James   Portland. 

Gbant,  Frank  S Portland. 

Hebz,  Philip   Portland. 

HoLMAN,  Fbedebick  V Portland. 

LaRoche,  Walteb  P Portland. 

MoBBOw,  R.  G Portland. 

McNaby,  John  H Salem. 

O'Day,  Thomas  Portland. 

Schnabel,  Chas.   J Portland. 

TiFFT,  Abthub  P Portland. 

WoLVEBTON,  Chas.  E Portland. 

Wood,  C.  E.  S Portland. 

PENNSYLVANIA. 

Jenks,  Robebt  D Philadelphia. 

Kane,  Fbancis  Fisheb Philadelphia. 

Mebcub,   Rodney  A Towanda. 

MuNSON,  C.  Labue Williamsport. 

O'Conneb,  Fbancis   J Johnstown. 

RoGEBS,   John   I Philadelphia. 

Smith,  Thos.  K Philadelphia. 

Smith,  Walteb  Geobqe Philadelphia. 

Smithebs,  Wm.  W Philadelphia. 

Staake,  William  H Philadelphia. 

RHODE  ISLAND. 

Eaton,  Amasa  M Providence. 

SOUTH  DAJCOTA. 

Keith,  Hosmeb  H Sioux  Falls. 

Rice,  W.  G Deadwood. 

TENNESSEE. 

BiGOS,  Albebt  W Memphis. 

BuBCH,  Chas.  W Memphis. 

Sanfobd,   Bdwabd  T Knoxvllle. 
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TEXAS. 

BxTBOESS,  Wm.   H Bl  Paso. 

Glass,  Hisam    Tezarkana. 

Hume,  F.  Charles,  Jr Houston. 

Kemp,  Wyndham   El  Paso. 

PoTTBB,   C.   C GainesYille. 

Saneb,  R.  E.  L Dallas. 

UTAH. 

HoLLiNoswoBTH,  C.  R Ogden. 

SwANEB,  L.  B Salt  Lake  City. 

Vabiaw,  C.  S Salt  Lake  City. 

Williams,   P.   L Salt  Lake  City. 

VIRGINIA. 

Caton,  Jas.  R Alexandria. 

WASHINGTON. 

Albebtson,  Robebt  B Seattle. 

Allison,  William  B Seattle. 

Andebson,  a.  a Seattle. 

AvEBY,  A.  G Spokane. 

Balunoeb,    H Seattle. 

Ballinoeb,  R.  a Seattle. 

Babney,   C.   R Seattle. 

Battle,  Alfbed  Seattle. 

Bausman,    Fbedebick Seattle. 

Bedfobd,   Chas Tacoma. 

Brandt,  Emil  J Seattle. 

Bbeweb,  L.  H -. .  .HoQuiam. 

Bbonson,  Iba  Seattle. 

Bbooks,  J.   W Walla  Walla. 

Bbown,  L.   Fbank Seattle. 

Cain,  Oscab  Walla  Walla. 

Calhoun,  Scott   Seattle. 

Cannon,   E.   J Spokane. 

Cabboll,  P.  P Seattle. 

Chesteb,  L.  F Tacoma. 

Cole,  Geoboe  B Seattle. 

Collins,  Josiah    Seattle. 

Condon,  John  T Seattle. 

CoNOVEB,  D.  C Seattle. 

CusHMAN,  B.   E Tacoma. 

Dawson,   Wm.   Shebman Spokane. 
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WASHINGTON.— Continued. 

Dbllk,  Lee  C .North   Yakima. 

DoNWOBTH,  Gbobge  Seattle. 

DUMPHY,  W.  H Walla  Walla. 

Edge,  Lestbsb   P Spokane. 

EsKBioaE,  RiCHABD  Stevens Seattle. 

BvANB,  Mabviw   Walla  Walla. 

Pausbett,  R.  J E^^erett 

Perry,  Piebbe  P Seattle. 

PnxD,  H.  H Seattle. 

Pledt,   Wm.   H Seattle. 

Plewelijno,    a.    L Spokane. 

PoBCE,  H.  C Seattle. 

Poster,  H.  B Seattle. 

Pbateb,  a.  W Seattle. 

Gabland,  H.  a Seattle. 

Gabbecht,  p.   a Walla  Walla. 

Gaston,  O.  C Everett. 

Gleason,  Ghables  S Seattle. 

GoDMAiT,  M.  M Seattle. 

GooDNEB,  Ivan  W Seattle. 

GoBHAM,  William  H Seattle. 

GosE,    M.    P Pomeroy. 

Gbeene,  Rogeb  S Seattle. 

Hadley,  a.  M Bellingham. 

Hadley,  Lin  H Bellingham. 

Hamblen,   L.   R Spokane. 

Hanfobd,  C.  H Seattle. 

Habtican,  John  P Seattle. 

Habtings,  H.  H.  C Seattle. 

Heath,  Sidney  Moob Hoquiam. 

Hebb,  Willis   B Seattle. 

Higoins,  John  C Seattle. 

Hill,  Samuel   Seattle. 

HiNDMAN,  W.  W Spokane. 

Hodgson,  C.  W Hoquiam. 

HoYT,  John  P Seattle. 

Hull,  H.   L North  Yakima, 

HuMPHBiES,  John  E Seattle. 

Jones,  R.  Saxe Seattle. 

Kellehex,  Daniel   Seattle. 

Kelley,  p.  H Seattle. 

Kellogg,  John  A Bellingham. 

Knickebbockeb,    I.   B Auburn. 
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WASHINGTON.— Continued. 

Lane,  Wabben  D Seattle. 

LuEDERs,  H.  W Tacoma. 

Lund,  R.  H Tacoma. 

LuNO,  Henby  W Seattle. 

Menoenhall,  Mark   F Spokane. 

Miller,  Ohas.  B South  Bend. 

MiLUON,  B.  C Seattle. 

MooBE,  H.  D Seattle. 

MooBB,  Wm.  Hickman Seattle. 

Morgan,  Frank  L Hoquiam. 

MuNDAT,  Chas.   F Seattle. 

McCaffebtt,   James   J Seattle. 

McClube,  Walteb  a Seattle. 

McClube,  Wm.  B Seattle. 

McCoRD,   E.    S Seattle. 

McMicken,  Maurice   Seattle. 

McMillan,  Raymond  J Tacoma. 

Newman,  T.  G Bellingrham. 

NiCHOL,  Ralph  D Seattle. 

Oldham,  Robt.  P Seattle. 

Pabkeb,  Emmett  N Tacoma. 

Pebinoeb,  Vibgh.  Bellingham. 

Petebson,  Fred  H Seattle. 

Phelps,   Harry   B Tacoma. 

Piles,  Samuel  H Seattle. 

Porter,   Nathan    S Olympia. 

Preston,  Harold  Seattle. 

Ramsey,  H.  J Seattle. 

Rinehabt,  W.  v.,  Jb Seattle. 

RoBB,  Bamfobd  a Seattle. 

Robebts,   John  W Seattle. 

RoGHESTEB,  G.  A.  C Seattle. 

Ronald,  J.  T Seattle. 

Root,  Milo  A Seattle. 

RuMMBNB,  Geo.  H Seattle. 

Rupp,  Otio  B Walla  Walla. 

Saundebs,  Robebt  0 Seattle. 

Saveby,  CD Tacoma. 

Schaffneb,  Walteb Seattle. 

Shacklefobd,   John  A Tacoma. 

Shaffeb,  G.  Will Olympia. 

Shank,  C.   S Seattle. 

Shepard,   Ghables   E Seattle. 
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WASHINGTON.— Continued. 

Shippen,   Joseph    Seattle. 

Smith,  Wiivfield  R Seattle. 

Snoddy,  Jab.  A Seattle. 

Snook,  Hebbebt  E Seattle. 

Sntdeb,  Edoab  G Seattle. 

Stedman,  Livinoston  B Seattle. 

Steioueb,  Geo.  E.,  de Seattle. 

Taixman,   Boyd  J Seattle. 

Tanneb,  W.  V Seattle. 

Tebhtjne,  R.  S Seattle. 

Thobobimson,  O.  B Seattle. 

Todd,  Blmeb  E Seattle. 

TOTTEN,  Wm.   D Seattle. 

Tbefethen,  D.  B Seattle. 

Tbbkpeb,  H.  S Seattle. 

Tbot,   p.   M Olympla. 

TuBNEB,   L.   T Seattle. 

Whitxock,  John  C Seattle. 

Whitson,  EjDwabd   Spokane. 

Wn^HELM,  HoNOB  L Seattle. 

Williams,  Jesse  A Seattle. 

Williams,  S.  T Seattle. 

WiNDEBS,  C.  H Seattle. 

Wobden,  Wabben  a Tacoma. 

Wynn,  William  H.,  Jb Seattle. 

WEST  VIRGINIA. 

Van  Winkle,  W.  W Parkersburg. 

WISCONSIN. 

Mttsphy,  J.  A Superior. 

WYOMING. 

PoTTEBi  C.  N Cheyenne. 

Total,  312. 

GERMANY. 

Von  Lewinski,  Kabl Berlin. 

UNITED  STATES  ARBO'. 
Judge  Advocate's  Department. 

Bethel,  W.  A Major,  U.  S.  A. 


DELEGATES 

FROM 

STATE  AND  LOCAL  BAR  ASSOCIATIONS. 

1908. 

ALABAMA  STATE  BAR  ASSOCIATION. 

Lawbxnce  Coopeb  Huntsvllle. 

Alexander  T.   Loin)ON Birmingham. 

Thomas  W.  Mabtin Montgomery. 

ARIZONA  BAR  ASSOCIATION. 

B.  S.  Clask Prescott. 

Paui.  Bubks  Prescou. 

COLORADO  BAR  ASSOCIATION. 

Lucius   M.   Cuthbebt Denver. 

Gbobge  C.  Manly Denver. 

Henby  T.  Rooebs Denver. 

BAR  ASSOCIATION  OP  THE  DISTRICT  OF  COLUMBIA. 

Alois  B.  Bbownb Washington. 

Melville  Church    Washington. 

Joseph  R.  Edson Washington. 

GEORGIA  BAR  ASSOCIATION. 

John  J.   Stbickland Athens. 

J.   P*erbis   Cann Savannah. 

P.  JE.  Callaway Atlanta. 

IDAHO  STATE  BAR  ASSOCIATION. 

James  H.  Beatty Boise. 

Fbemont  Wood   Boise. 

M.  Reese  Hattabauoh Grangeville. 

ILLINOIS   STATE  BAR  ASSOCIATION. 

John  T.  Richards Chicago. 

A.  W.  O'Harra Carthage. 
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BAR  ASSOCIATION  OF  THE  STATE  OP  KANSAS. 

William  P.  Dillabd Fort  Scott. 

Stephkn   a.   Allek TopeKa. 

Joseph  D.  Houston Wichita. 

KENTUCKY  STATE  BAR  ASSOCIATION. 

Jep  C.  Joivson GreenyiUe. 

Edmund  F.  Tbabue Louisville. 

H.  A.  Watkins Munfordsville. 

LOUISIANA  BAR  ASSOCIATION. 

Cablston  Hunt   New  Orleans. 

T.  C.  Babbett Shreveport. 

Pebct  S.  Benedict New  Orleans. 

MAINE  STATE  BAR  ASSOCIATION. 

Chableb  F.   Libbt Portland. 

H.  E.  Hamlin Ellsworth. 

Fbank  M.   Higgins Portland. 

MARYLAND  STATE  BAR  ASSOCIATION. 

James  E.  Ellbgood Salisbury. 

W.  BuBNS  Tbundle Baltimore. 

Clayton  Pubnell Frostburg. 

MASSACHUSETTS. 

Bab  Association  of  the  Citt  of  Boston. 

William  Schofield  Boston. 

William  L.  Putnam Boston. 

Bab  Association  of  Hampden  County. 

Ralph  W.  Ellis Springfield. 

Robebt  a.  Knight Springfield. 

MISSISSIPPI  STATE  BAR  ASSOCIATION. 

A.  T.  Stovall Okolona. 

S.  A.  WiTHEBSPOON Meridian. 

J.  S.   Sezton Hazlehurst. 

MISSOURI  BAR  ASSOCIATION. 

Sanfobd  B.  Ladd Kansas  City. 

Fbedebick  W.  Lehmann St.  Louis. 

Selden   p.   Spenceb St.  Louis. 
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MONTANA  BAR  ASSOCIATION. 

W.   B.   RoDGBBS Anaconda. 

O.  W.   McCJoNNELL Helena. 

NEBRASKA  STATE  BAR  ASSOCIATION. 

A.  M.  Post Columbus. 

W.   M.   MoBNiNG Lincoln. 

Frank  Gaines  Omaha. 

NEW  JERSEY  STATE  BAR  ASSOCIATION. 

Francis  J.  Swayze Newark. 

Edmund  B.  Leamino Camden. 

Samuel  W.  Beldon Newark. 

NEW  YORK   STATE  BAR  ASSOCIATION. 

John  R.  Dos  Passos New  York. 

Edg AB  J.  Nathan New  York. 

Fbedebick  W.  Camebon Albany. 

5J0RTH  CAROLINA  BAR  ASSOCIATION. 

W.   P.  Bynum Greensboro. 

F.  W.  WooDABD Wilmington. 

Gbaham   Kenan    Wilmington. 

BAR  ASSOCIATION  OF  NORTH  DAKOTA. 

W.  H.  Thomas Leeds. 

Andbew  a.  Bbuce Grand  Forks. 

James  M.  Austin EUlendale. 

OHIO  STATE  BAR  ASSOCIATION. 

Chables  H.  Gbosvbnor Athens. 

Fbank  Taggabt    Wooster. 

N.  B.  Biixingsley Lisbon. 

OREGON  BAR  ASSOCIATION. 

Thomas  O'Day   Portland. 

Chabes  E.   Wolvebton Portland. 

C.  E.  S.  Wood Portland. 

PENNSYLVANIA  BAR  ASSOCIATION. 

John  I.  Rogebs Philadelphia. 

Thomas  Kilby   Smith Philadelphia. 

J.   L.   Leisenbing Altoona. 
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SOUTH  DAKOTA  BAR  ASSOCIATION. 

William  G.  Rice Deadwood. 

H08MEB  H.  Ketth Sioux  Falls. 

J.  M.  Lawson Aberdeen. 

BAR  ASSOCIATION  OF  TENNESSEE. 

W.  D.   Beabd '.,  .Memphis. 

M.  T.  Bbtak NashTille. 

J.   M.   Ain>EBSON Nashville. 

TEXAS  BAR  ASSOCIATION. 

C.  C.  PoTTKB Gainesville. 

STATE  BAR  ASSOCIATION  OF  UTAH. 

Chables  S.  Vabian Salt  Lake  City. 

Chables   R.   Hollinoswobth Ogden. 

L.  B.   Swaneb Salt  Lake  City. 

VERMONT  BAR  ASSOCIATION. 

W.  B.  C.  Stickney Bethel. 

O.  M.  Babbeb Bennington. 

Fbeoebick  G.  Fleetwood Morrisvllle. 

WEST  VIRGINIA  BAR  ASSOCIATION. 

Hunteb  H.  Moss Parkersburg. 

T.  P.  Jacobs New  Martinsville. 

J.  Hop  Woods Philippi. 


MEMBERS  ELECTED 

AT  THE 

THIRTY-FIRST  ANNUAL  MEETING 

1908. 

ALASKA  TERRITORY. 

Albbioht,   J.  W Nome. 

Beeks,  W.  T Valdez. 

Claypool,  Chables  E Fairbanks. 

Reid,  S.  H Valdez. 

ARIZONA  TERRITORY. 

Burks,  Paul   Presoott. 

Job,  Thomas  C Presoott. 

Ross,  John  Mason Prescott. 

ARKANSAS. 

Ratcliffe,  Cummins  Little  Rock. 

CALIFORNIA. 

Anderson,  J.  A Los  Angeles. 

Cbaio,  Gavin  W Los  Angeles. 

HsvBiN,  WnjjAM  J San  Francisco. 

LoBWENTHAi«,  Max  Los  Angelos. 

Meskrve,  Edwin   Los  Angeles. 

MiLUKiN,  E.  E Los  Angeles. 

Morton,  Wilijam  O Los  Angeles. 

McKiNLET,  J.  W Los  Angeles. 

Porter,   Frank   M Los  Angeles. 

Stobrs,  H.  E Los  Angeles. 

CONNECTICUT. 

Beach,   John   K New  Haven. 

Blake,  James   Kingsley New  Haven. 

Edoerton.   John  W New  Haven. 

Perkins,  Arthur  Hartford. 

Webb,  Howard  C New  Haven. 

Wheeler,  James  E New  Haven. 

(122) 
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DISTRICT  OF  COLUMBIA. 

SuLuvAN,  William  C Wdfihington. 

QBORGIA. 

Speeb,  EImoby    Macon. 

Tye,  J.  L Atlanta. 

IDAHO. 

Beattt,  Jambs  H *  .Boise. 

Cox,  EIuGENB  A Lewiston. 

Johnson,  Richabd  H Boise. 

MoBBisoN,  John  T Boise. 

Wood,  Fsemont Boise. 

ILLINOIS. 

Cabteb,  Osbin  N Chicago. 

Dybenfobth,  Douglas  Chicago. 

Matz,  Rttdolph Chicago. 

O'Harba,  Afollos  W Carthage. 

SiBLER,  Fbedebick  D Chicago. 

Wells,  Rosea  W Chicago. 

IOWA. 

Lane,  Wallace  R Des  Moines. 

KANSAS. 

Allen,  S.  H Topeka. 

PuLSiFEB,  Park   B Concordia. 

KENTUCKY. 

Cochban,  Andbew  M.  J Maysville. 

DuBosB,  John  Edwin Bowling  Green. 

Settle,  Wabben  Ellmobe Bowling  Green. 

Sims,  James  Caswell Bowling  Green. 

LOUISIANA. 

DuFOUB,  H.  Genebes New  Orleans. 

DuFouB,  William  C New  Orleans. 

Tebbibebbt,  Gboboe  Hitchinqs New  Orleans. 

MARYLAND. 

Mabshall,  R.  E.  Lee Baltimore. 
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MISSISSIPPI. 

SiYUEY,   Clabence  L Oxford. 

Stovall»  a.  T Okolona. 

MISSOURI. 

Cabteb,  Frank   St.  Louis. 

MONTANA. 

Bbantlet,  Theodoke  Helena. 

NoFFSiNOEB,  W.  N Kalispell. 

RoDQE&s,  W.  B Anaconda. 

Sanders,  L.  P Butte. 

NEW  MEXICO. 

Freeman,  Alfred  A Carlsbad. 

NEW  YORK. 

GoLDBBRO,  William  Victor New  York. 

NORTH   DAKOTA. 

Bronson,  Harrison  A Grand  Forks. 

OHIO. 

BiLLINGSLET,    N.    B LisbOU. 

OREGON. 

Bell,  J.  W Portland. 

Bernstein,  Alexander   Portland. 

Bronauoh,  Jerry   E Portland. 

Chamberlain,  George  E Portland. 

Cohen,   D.    Sous Portland. 

Cohen,  Max  G Portland. 

DiLLARD,  William  B St.  Helens. 

DuNiwAY,  R,  R Portland. 

EIakin,  Robebt   Salem. 

Fisheb,  Ralph  B Portland. 

Flanders,  J.  C Portland. 

Gantenbein,  C.  U Portland, 

Geisler,  T.  J Portland. 

Gilbebt,  W.  B Portland. 

Gleason,  James    Portland. 

Gotens,  W.  U Salem. 

Grant,  Fbank  S Portland. 

Gbeene,  Thomas  G Portland. 
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OREGON.— Continued. 

Hayteb»  Oscab    Dallas. 

Henderson,  John  Leland Hood  Riyer. 

Hebz,  Philip  Portland. 

King,  Will  R Salem. 

La  Roche,  Walteb  P Portland. 

LiNTHicuM,  S.   B Portland. 

Minor,  Wirt Portlana. 

Montague,  Richard  W Portland. 

Moreland,   J.    C Salem. 

Morrow,  Robert  G Portland. 

MuiR,  WiLUAM  T Portland. 

MuLKET,  Frederick  W Portland. 

McNabt,  John  H Salem. 

O'Day,   Thomas    Portland. 

Petrain,  Charles  A Portland. 

Smith,  Milton  W Portland. 

Taggart,    E.    T Portland. 

Teal,  J.   U Portland. 

Tifft,  Arthur  P Portland. 

Van  Zante,  John Portland. 

Webster,  Lionel  R Portland. 

WoLVERTON,  Charles  E Portland. 

Wood,  C.  B.  S Portland. 

PENNSYLVANIA. 

Abbott,   Edwin   M Philadelphia. 

SOUTH  DAKOTA. 

Rice,  W.  G Deadwood. 

TENNESSEE. 

Banks,  Lem  Memphis. 

Barthell,  Edward  E Nashville. 

Boyd,  C.  T Nashville. 

Cain,   Stith  M Nashville. 

Lancaster,  George  D • Chattanooga. 

Lynch,  J.  J Chattanooga. 

McCoNNico,  K.  T Nashville. 

Owens,  W.  A Lafollette. 

Smith,  Henry   E Nashville. 

Smith,  R.  T Nashville. 

Stokes,  Jordon  Nashville. 


126  AMERICAN   BAR  ASSOCIATION. 

TEXAS. 

Potter,  C.  C Gainesville. 

UTAH. 

Smith,  Geoboe  H Salt  Lake  City. 

WASHINGTON. 

Auiebtson,  Robert  Brooke Seattle. 

Alston,  G.  C Kvereti. 

Anderson,  A.  A Seattle. 

AsHTON,  James  M Tacoma. 

Bailet,  Geoboe  H Seattle. 

Ballist,  Andrew  J Seattle. 

Ballinger,  Richard  A Seattle. 

Bausman,  Frederick  Seattle. 

Beals,  Walter  B Seattle. 

Bedford,  Chas Tacoma, 

Bell,   W.    P Everett. 

Black,   W.   W Everett. 

Blake,   Henry   P Seattle. 

BoGUC,  W.   H Seattle. 

BosTwiCK,  S.  A Everett. 

Brandt,  Emil  J Seattle. 

Brewer,  L.  H Hoquiam. 

Brownell,  F.  H Everett. 

Burke,  Thomas    Seattle. 

Bters,  Alpheus   Seattle. 

Campbell,   Ira  A Seattle. 

Carver,   F.   J Seattle. 

Chadwick,   S.   J Colfax. 

Chester,  L.  F Tacoma. 

Clifford,  M.  L Tacoma. 

Cole,  George  B Seattle. 

Coleman,   J.   A Everett. 

Condon,  John  T Seattle. 

Conover,  D.  C Seattle. 

CooLEY,  H.  D Everett. 

Crow,    Herman   D Spokane. 

Cushman,   E.   E Tacoma. 

Dawson,  Wm.  Sherman Spokane. 

Dorr,  Chas.  W Bellingham. 

DovELL,  W.  T Seattle. 

Dudley,   F.   M Spokane. 

Edge,  Lester  P Spokane. 
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WASHINGTON.— Continued. 

EhcMONS,  Ralph  W Seattle. 

Enolehabt,  Ira  P North  Yakima. 

Faubsbtt,  R.  J Everett. 

Ferbt,  Piebbb  P Seattle. 

Plkdt,   Wm.   H Seattle. 

FbSTEB,  H.  E ^ Seattle. 

Fbti,  H.  S Seattle. 

Gastok,  O.  C Everett. 

Gat,  Wilson  R Seattle. 

Gephabt,  James  M Seattle. 

Gnx,  H.  C Seattle. 

GoDMAN,  M.  M Seattle. 

GoRHAM,  William  H Seattle. 

GosE,  M.  F Pomeroy. 

Gbebne,  Rooeb  S Seattle. 

Gbigos,  Herbert  S Tacoma. 

Hadley,  Hiram  E Bellingham. 

Halverstadt,  D.  V Seattle. 

Hatden,  W.   H Tacoma. 

Heaton,  Oscar  G Seattle. 

Herr,  Willis  B Seattle. 

Hill,   Samuel  Seattle. 

Horan,  J.  B BiVerett. 

Hoyt,  John  P Seattle. 

Hubbard,  H.  Frank Wenatchee. 

Hudson,  R.  G Tacoma. 

HuLBERT,  Robert  A Seattle. 

Hull,  H.  L* North   Yakima. 

Humphries,  John  E Seattle. 

HuNEKE,  William  A Spokane. 

HusTED,   ElARL  W Everett. 

Hutchinson,  Richard  G Seattle. 

Johnson,  Harvey  L Tacoma. 

Kelleher,  Daniel   Seattle. 

Kelleher,  John   Seattle. 

Kellet,  Frank  H Tacoma. 

Kennedy,   J.  Y Everett. 

KoRTE,  Georoe  W Seattle. 

Lane,  Warren  D Seattle. 

Levy,  Aubrey   Seattle. 

Loveday,  Walter  Tacoma. 

Lueders,  Henry  W Tacoma. 

Lund,  R.  H Tacoma. 
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WASHINGTON.— Continued. 

Lung,  Henbt  W Seattle. 

Mackintosh,   Kenneth    Seattle. 

Main,  John  F : Seattle. 

Mendenhaix,  Mask  F Spokane. 

Mhjjcb,  Charl£8  E South  Bend. 

Million,  E.  0 Seattle. 

MooBE,  Ben  L.  . .' Seattle. 

Moobe,  Wm.  Hickman   Seattle. 

MoBBisoN,  Samuel  Seattle. 

Mount,  Wallace   Spokane. 

MuBBAY,  Charles  A Tacoma. 

Myebs,  H.  a.  P Seattle. 

McCaffebtt,  James  J Seattle. 

McClube,    Henbt    F Seattle. 

McClube,  Walter  A Seattle. 

McClure,  William  B Seattle. 

McCoBD,   B.    S Seattle. 

McDaniels,  John  H Ellensburg. 

McMicKEN,  Maubice   Seattle. 

McMillan,  Raymond  J Tacoma. 

McMuBCHiE,  R Everett. 

Nash,  Fbank  D Tacoma. 

Naylob,   James  H Everett. 

NoBBis,  H.  F Tacoma. 

Nuzum,  Richabd  W Spokane. 

Ooden,  Raymond  D Seattle. 

O'Neall,  Gbosvenob  P Spokane. 

Pabkeb,  Emmett  N Tacoma. 

Pattebson,  Charles  E Seattle. 

Phelps,   Habby  E Tacoma. 

Poindexteb,  Miles   Spokane. 

Pbesby,  W.   B Goldendale. 

Ramsey,  H.  J Seattle. 

Rinehabt,  Wm.  V.  Jr Seattle. 

Robertson,  F.  C Spokane. 

Root,  Mnx)  A Seattle. 

Rummens,   Geoboe   H Seattle. 

Savery,  C.  D Tacoma. 

Schaffneb,  Walteb  Seattle. 

Shacklefobd,   John  A Tacoma. 

Shippen,   Joseph    Seattle. 

Smith,  Charles  Wesley Seattle. 

Snell,  Marshall  K Tacoma. 
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WASHINGTON.— Continued. 

Snoodt,  Jambs  A Seattle. 

Snook,  Hxbbebt  E Seattle. 

Stebne,  Samuel  R Spokane. 

Tallman,  Boyd  J Seattle. 

Tanneb,   W.   V Seattle. 

ToTTEN,  William  D Seattle. 

Trempeb,  H.  S Seattle. 

Whitson,  EiDWABD   Spokane. 

WiuiELM,  HoNOB  L Seattle. 

WiLLAMS,    Jebse   a Seattle. 

Williams,    Solon   T Seattle. 

Winston,  Alex Spokane. 

WoBDEN,  Wabben   A Tacoma. 

Wbioht,  Geoboe  B Seattle. 

Wynn,  W.  H.,  Jb Seattle. 

WISCONSIN. 

MuBPHY,  John  A Superior. 

WYOMING. 

Mullen,  William    Cheyenne. 

Number  elected  at  meeting,  256. 


ELECTED  BY  THE  EXECUTIVE  COMMITTEE  BETWEEN  THE 

MEETINGS  OF  1907-1908. 

ALABAMA. 

Cabaniss,  E.  H Birmingham. 

Cbum,  B.  P Montgomery. 

GoDBEY,  B.  W Decatur. 

-  Jeffbies,  L.  E Selma. 

Jones,  Thomas  G Montgomery. 

Malloby,  H.  S.  D Selma. 

Mabtin,  Thomas  W Montgomery. 

MiLLEB.  Joseph  N Camden. 

McAlpine,   John  W Mobile. 

McClellan,  Thomas  C Montgomery. 

O'Neal,  Emmett Florence. 

Pebcy,  Walkeb Birmingham. 

Selheimeb,    Henby    C Birmingham. 

Shelby,  David  D Huntsville. 

Smith,  A.  G Birmingham. 

Smith,  Gbegoby  L Mobile. 

8 


130  AMKRICAN   BAU   ASSOCIATION. 

ALABAMA. — Continued. 

Stebn,   p.   H Montgomery. 

Stokely,  J.  T Birmingham. 

Tillman,  John  P Birmingham. 

Weathebly,  James   Birmingham. 

CALIFORNIA. 

Gbay,  Roscoe  Spauu)ino Oakland. 

Lane,  Franklin  K San  Francisco. 

COLORADO. 

Annis,  Frank  J Fort  Collins. 

Bailey,  Morton  S Canon  City. 

Beardsley,  Arthur  L Glenwood  Spgs. 

Bell,  Joseph  C Trinidad. 

Brock,  Charles  R Denver. 

Brown,  James  H Denver. 

Campbell,  John   Denver. 

Gandy,   Newton    S Colorado  Springs. 

Hawkins,  Price  A Boulder. 

Kelley,  Harry  Eugene Denver. 

Kino,  Alfred  R Delta. 

Lee,  Paul  W Fort  Collins. 

Maxwell,  John  M Denver. 

Mollbtte,  a.  R Durango. 

Morgan,  William  B Trinidad. 

McDoNOUGH,  Frank,  Sr Denver 

Northcutt,  Jesse  G Trinidad. 

Ramsey,  William   R Denver. 

Reed,  Albert  A Boulder. 

Sarin,  Fred.  A La  Junta. 

Sherman,   Sterling  S Montrose. 

Twitch KLL,  La  Fayette Denver. 

Wilkin,  Charles  A Fairplay. 

CONNECTICUT. 

Baldwin,  Alfred  C Shelton. 

DISTRICT  OF  COLUMBIA. 

Bacon,  Levi  Seward Washington,  D.  C. 

FLORIDA. 

Burton,  John  W Arcadia. 

Hunter,  William    Tampa. 

Powell,  George  M Jacksonville. 

Sullivan,  J.  J Pensacola. 
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IDAHO. 

Beale,  Chaklcs  W Wallace. 

Dietrich,  Fbakk  S Boise. 

Haoa,  Oliver  O Boise. 

ILLINOIS. 

Abbey,  Charles  P Chicago. 

Alden,  W.  T Chicago. 

Allen,  Charles  L Chicago. 

Apmadoc,  W.  T Chicago. 

Austrian,  Alfred  S Chicago. 

Bentley.  Cyrus   Chicago. 

Blake,  Freeman  K Chicago. 

Bowers,  Lloyd  W Chicago. 

Buckingham,  George  T Chicago. 

Cary,  Robert  J Chicago. 

CoFFEEN,   M.   Lester Chicago. 

Cox,  Arthur  M Chicago. 

Defrees,  Joseph  H Chicago. 

Ekerhardt,  Max  Chicago. 

EcKHARDT,  Percy  B Chicago. 

English,  Lee  Fairfield Chicago. 

Evans,   Lynden    Chicago. 

Fisher,  George  P.,  Jr Chicago. 

Freund,  Ernst  Chicago. 

Fullerton,  William  D Ottawa. 

Greeley,  Louis  M Chicago. 

Greenacre,  Isaiah  T Chicago. 

Healy,  John  J Chicago. 

HuMBURQ,  Andrew  Philip Chicago. 

Hutchins,  James  C Chicago. 

Judah,  Noble  B Chicago. 

Kavanagh,  Marcus  A Chicago. 

Kelley,   George   Thomas Chicago. 

Kenyon,  William  S Chicago. 

Lantry,  Thomas  B Chicago. 

LiNDLEY,  Erasmus  C Chicago. 

Lord,  Frank  E Chicago. 

Lyford,  Will  Hartwell Chicago. 

Magruder,  Benjamin  D Chicago. 

Marston,  Thomas  B Chicago. 

Montgomery,   John  R Chicago. 

Morrill,  Donald  L Chicago. 

McCobmick,  Robert  H.,  J» Chicago. 

McEwen,  Willard  N Chicago. 
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ILLINOIS.— Continued. 

McSlbely,  William  H Chicago. 

Norton,   T.   J Chicago. 

Packakd,  Geobge   Chicago. 

Payne,  John  Barton Chicago. 

Peaks,  George  H Chicago. 

Sears,  Nathaniel  C Chicago. 

SiiEPARD,  Stuart  G Chicago. 

SnoPE,  Simeon  P Chicago. 

Stein,  Philip   Chicago. 

Thomas,  Morris  St.  Palais Chicago. 

ToLMAN,  Edgar  B Chicago. 

Underwood,  Arthur  W Chicago. 

Veeder,  Henry   Chicago. 

Walsh,  Vincent  J Chicago. 

Wheelock,  W.  W Chicago. 

Whittier,  Clarke  B Chicago. 

WiLKERSON,  James  H Chicago. 

WiNDEs,   Thomas  G Chicago. 

Zane,   John   M Chicago. 

KENTUCKY. 

Apperson,  Lewis   Mt.  Sterling. 

Bingham,  Robert  Worth Louisville. 

Breathitt,  James   Hopkinsville. 

Du  Relle,  George Louisville. 

Gates,  John  C Princeton. 

Gordon,   Maurice  Kirby Madison ville. 

Hieatt,  Clarence  C Louisville. 

HiNES,  Edward  W Louisville. 

Jeffries,  James  H Pineville. 

Lockett.  John  W Henderson. 

Mocquot,  James  Denis Paducah. 

McDonald,  Edward  L Louisville. 

QuARLEs,  James   Louisville. 

RoBBiNS,  JosEPHUs  EwiNG Mayflcld. 

Stoll,  Richabd  C Lexington. 

Thomas,  Gus    Mayfield. 

Wheeler,  Charles  K Paducah. 

Worth  am,   James  S Leitchfield. 

LOUISIANA. 

Armstrong,  Johnston    New  Orleans- 

Kemp,  Boliveb  E Amite. 
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MAINE. 

Bodge,  Eugene  L Portland. 

MARYLAND. 

Boyd,  A.  Hunter OuDiberland. 

Kenney,  Mabtin  Q Baltimore. 

Offutt,  Thiemann  Scott Towson. 

Ritchie,  Albert  C Baltimore. 

SuBBATT,  William  H Baltimore. 

MASSACHUSETTS. 

Glabk,  Chester  W Boston. 

Lowell,  Fbancis  C Boston. 

PiLLSBURY,  Albert  E Boston. 

Southard,  Louis  C Boston. 

SwAiM,  Roger  Dyer Cambridge. 

Van  EjVeren,  Horace Cambridge. 

MISSISSIPPI. 

Anderson,  Geoboe  Vicksburg. 

BozEMAN,  Albert  S Meridian. 

Brunini,  John   Vicksburg. 

Campbell,  Robert  B Greenville. 

Greaves,  H.  B Canton. 

Hill,  Nathan  C Hattiesburg. 

Langstreet,  J.  C Jackson. 

Mayes,  Edward   Jackson. 

Miller,  Robert  N Hazlehurst. 

Moody,  Cary  C Greenville. 

McDonald,  Will  T Bay  St.  Louis. 

McLaurin,  R,  L Vicksburg. 

McWiLLiE,  Thomas  A Jackson. 

Neville,  James  H Gulfport. 

Percy,  LeRoy   Greenville. 

Powell,  William  H Canton. 

Sandebs,  J.  O.  S Gulfport. 

Scott,  Alexander  Y Rosedale. 

Scott,  Charles Rosedale. 

Sexton,  James  S Hazlehurst. 

VoLLER,  W.   J Vicksburg. 

Watkins,  Willlam  H Jackson. 

Whitfield,  Albert  H Jackson. 

Wilung,  Robert  P Jackson. 

WiTHERSPOON,  S.  A Meridian. 

Woods.  Edgar  Hall Rosedale. 
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MISSOURI. 

Allen,  Clifford  B St.  Louis. 

Beck,  Geobqe  F St.  Louis. 

Blodobtt,  Henbt  W St.  Louis. 

Coles,  Walter  D St.  Louis. 

Hitchcock,  trBOBOE  C St.  Louis. 

KiRBT.  Daniel  Notes St.  Louis. 

Ryan,  O'Neill   St.  Louis. 

SCHNURMACHER,  BENJAMIN    St.    LouiS. 

Sheplet,  Arthur  B St.  Louis. 

Watts,  Milliard  F St.  Louis. 

MONTANA. 

Walsh,  James  A Helena. 

NEW  HAMPSHIRE. 

Corning,  Chables  R Concord. 

HoLLis,  Allen Concord. 

Mitchell,  John  M Concord. 

NEW  JERSEY. 

DuMONT,  Wayne Paterson. 

Kalisch,   Samuel    Newark. 

NEW  YORK. 

Beboen,  Tunis  G New  York. 

Bowen,  Adna  G New  York. 

Bullowa,  Febdinand  E.  M New  York. 

Ohittick,  Henby  R New  York. 

Clabke,  Fredebick  H New  York. 

Cohen,  Julius  Henby New  York. 

Coney,  Henby  B New  York. 

Daly,  Edwabd  Hamilton New  York. 

Daly,  Joseph  F New  York. 

Davis,  Albebt  Q Schenectady. 

Findley,  William  L New  York. 

Gaillabd,  William  D New  York. 

'  Gelleb,  Fbedebick  New  York. 

Hayes,  Alfbed,  Jb Ithaca. 

King,  David  Bennett New  York. 

Mathewson,  Chables  Fbedebick New  York. 

MiNTON,  Fbancis  L New  York. 

Mokschauseb,  Joseph Poughkeepsie. 

MuLLiN,  Fbancis  B Brooklyn. 
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NEW  YORK.— Continued. 

McClube,  Dayid  New  York. 

PuBDY,  Lawson   New  York. 

Raeseneb,  Louis  C New  York. 

Sanfobd,  Ferdinand  V Warwick. 

Spieoelbebg,  Eugene  E New  York. 

Stieb,  Joseph  F New  York. 

Strauss,  Charles  New  York. 

Taylor,  Howard   New  York. 

Van  Sinderen,  Howabd New  York. 

NORTH  DAKOTA. 

£<LLswoRTH,  S.  E Jamestown. 

LiBBT,  Hiram  A Park  River. 

OKLAHOMA. 

Fechheimeb,  Charles  M Chickasha. 

PENNSYLVANIA. 

BiDDLE,  Chables  Philadelphia. 

Jenks,  Robebt  D Philadelphia. 

MoBBis,  Roland  S Philadelphia. 

Stboh,  Charles  C Harrisburg. 

Thomas,  Samuel  Hinds Philadelphia. 

ViTi,  Marcel  A Philadelphia. 

RHODE  ISLAND. 

Gerry,  Elbridge  T Newport. 

SOUTH  CAROLINA. 

Otts,  J.  C Gaffney. 

TENNESSEE. 

Cary,  Rhea  P Memphis. 

Evans,  Charles  R Chattanooga. 

Rogers,  Frank  M Memphis. 

VIRGINIA. 

Gregory,  George  C Richmond. 

WASHINGTON. 

Abbott,  William  Harbison Bellingham. 

Allen,  Albert    Spokane. 

Allen,  T.  N Olympia. 

Allison,  William  B Seattle. 


136  AMERICAN   BAR   ASSOCIATION. 

WASHINGTON.— Continued. 

Ai:sT,  Geobqr  F Seattle. 

Avery,  A.  G Spokane. 

Ballinoer,  H Seattle. 

Black,  Aliped  L Belllngham. 

Blaine,  Elbert  F Seattle. 

Boner,  W.  W Aberdeen. 

Booth,  Robert  F Seattle. 

Bridges,  J.  B Aberdeen. 

Brockett,  Norwood  W Seattle. 

Bronson,  Ira  Seattle. 

Brooks,  J.  W Walla  Walla. 

Brown,  L.  Frank Seattle. 

Bruce,   9.  ^ Belllngham. 

Bbyson,   Herbert  Chauncey Walla  Walla. 

Cain,  Oscar  Walla  Walla. 

Calhoun,  Scott  Seattle. 

Callahan,  James  P.  H Hoqulam. 

Carb,  B.  M Seattle. 

Cheney,  B.  G Montesano. 

Collins,  Josiah  Seattle. 

Cross,  J.  C Aberdeen. 

De  Bruler,  Ellis  Seattle. 

DoNwoRTH,  George   Seattle. 

DuxiPHY,  W.  H Walla  Walla. 

Eastebda Y,  J.  H Tacoma. 

Edwards,  Marion Seattle. 

Evans,  Marvin  Walla  Walla. 

Fairchild,  H.  a Olympia. 

Falknor,  a.  J Seattle. 

Farrell,  C.  H Seattle. 

FoLSOM,  Myron  A Spokane. 

Force.  H.  C Seattle. 

FuLTo.v,  Walter  S Seattle. 

Garland,  Hugh  A Seattle. 

Garbeciit,  F.  a Walla  Walla, 

Gilbert,  W.  S Spokane. 

Oilman,  L.  C Seattle. 

Gleason,  Charles  S Seattle. 

Gordon,  M.  J Spokane. 

Gose,  C.  C Walla  Walla. 

GosE,  T.  P Walla  Walla. 

Grangek,  H.  T Seattle. 

Graves,  F.  H Spokane. 
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Gbaveb,   Will   G Spokane. 

Grosscup,  Benjamin  Sidney Tacoma. 

GuiE,  E.  H Seattle. 

Hadley,  a.  M Bellingham. 

Hadley,  Lin   H Bellingham. 

Haiqut,  J.  a Seattle. 

Hall,  Calvin  S Seattle. 

Hamblen,  L.   R Spokane. 

HANiX)BD,  C.  H Seattle. 

Happy,  Cybub  Spokane. 

Haatman,  John  P Seattle. 

Hastings,  H.  H.  A Seattle. 

Heath,  Sidney  Moob Hoquiam. 

HiQoiNS,  John  C Seattle. 

HiNDMAN,  W.  W Spokane. 

Hodgson,  C.  W Hoquiam. 

HoGAN,  John  C Aberdeen. 

Howard,  Cunton  Woodbury Bellingham. 

Howe,  James  B Seattle. 

HuBSPOOL,  John  Courtney Walla  Walla. 

Hutcheson,  J.  A Montesano. 

HuTsoN,  Chables  T Seattle. 

Hyland,  Ivan  L Seattle. 

Ibvin,  Mason Montesano. 

Jones,  Richabd  Saxe Seattle. 

Jurey,  John  S Seattle. 

Kane,  James  H Seattle. 

Keene,  WAI.TEB  A Seattle. 

Keith,  William  C Seattle. 

Kellogg,   John   A Bellingham. 

Kerb,  J.  A Seattle. 

Kino,  Chables  D Oiympia. 

Knickerbockeb,  Ibving  B Auburn. 

LiUdden,  W.  H Spokane. 

Lund,  Chables  P Spokane. 

Mead,  Albebt  E Oiympia. 

Mebbitt,  Seabuby Spokane. 

Mills,  Edwabd  C Walla  Walla. 

Mitchell,  John  R Oiympia. 

Moobe,  H.  D Seattle. 

Moboan,  Fbank  L Hoquiam. 

Munday,  Chables   F Seattle. 
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MuNN,  Geobge  Ladd Seattle. 

MuBPHY,  James  B Seattle. 

McKiNNEY,  T.  M Walla  Walla. 

Neal,  Fbed.  W Belllngham. 

Newman,  Thomas  G Belllngham. 

Nichols,  Ralph  D Seattle. 

Oldham,  Robebt  P Seattle. 

OwiNGS,  Fbank  C Olympia. 

Palmes,  E.  B Seattle. 

Paul,  Timothy  A Walla  Walla. 

Pedigo,  John  H Walla  Walla. 

Pebingeb,  Vibgil    Belllngham. 

Peters,  W.  A Seattle. 

Philbbick,  E.  A Hoquiam. 

PoRTEB,   Nathan   Smith Olympia. 

Powell,  John  H Seattle. 

Preston,  Harold   Seattle. 

Reynolds,  Allen  H Walla  Walla. 

Reynolds,  C.  A Seattle. 

Roberts,  John  W Seattle. 

Rochester,  G.  A.  C Seattle. 

Romaine,   J.   W Belllngham. 

Ronald,   J.   T Seattle. 

Rose,  J.  W Belllngham. 

Ruff,  Otto  B Walla  Walla 

Saundebs,  Robert  C Seattle. 

Sharfstein,  John  L Walla  Walla. 

Sn ydeb,  Edgab  C Seattle. 

Stedman,  Livingston  B Seattle. 

Steigueb,  Geobge  E.  de Seattle. 

Stephens,   H.   M Spokane. 

Stbatton,  W.  B Seattle. 

Tait,  Hugh  Alexandeb Seattle. 

Tennant,  Albebt  J Seattle. 

Tebhune,  R.  S Seattle. 

Thobgrimson,  O.  B Seattle. 

Todd,  Elmeb  B Seattle. 

Trefethen,  D.  B Seattle. 

Trimble,  William  P Seattle. 

Tboy,  P.  M Olympia. 

Tuckeb,  WiLMON   Seattle. 

Voobhees,  C.  S Spokane. 
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VooRHEES,  Reese  H Spokane. 

White,  H.  M Bellingham. 

Whitlock,  J.  C Seattle. 

Williams,  James  A Spokane. 

Wilson,  Habby  B Seattle. 

Wilson,  John  M Olympia. 

WiNDEBS,  C.  H Seattle. 

ToUl  367. 

Note. — The  foregoing  list  does  not  include  nine  members  elected  by 
the  Executive  Committee  at  Portland  after  the  1907  meeting,  whose 
names  are  in  the  list  in  1907  report,  pages  142  and  following. 


RECAPITULATION. 


Alabama    20 

Alaska  Territory   4 

Arizona   Territory    3 

Arkansas    1 

California    12 

Colorado    23 

Connecticut    7 

District  of  Columbia 2 

Florida    4 

Georgia    2 

Idaho    8 

Illinois    64 

Iowa    1 

Kansas    2 

Kentucky    22 

Louisiana    5 

Maine    1 

Maryland    6 

Massachusetts    6 

Mississippi    28 

Missouri   11 

Montana    5 


New  Hampshire 3 

New  Jersey 2 

New  Mexico   1 

New  York  29 

North  Dakota 3 

Ohio    

Oklahoma   

Oregon    4 

Pennsylvania    

Rhode  Island  

South  Carolina   

South  Dakota 

Tennessee    1 

Texas    

Utah    

Virginia    

Washington    276 

Wisconsin    

Wyoming   


Total    623 
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ANNUAL  DINNER 

The  Annual  Dinner  was  held  on  Friday  eveninp:,  August  28, 
1908,  at  the  New  Washington  Hotel,  Seattle,  Washington. 

The  retiring  President,  Jacob  M.  Dickinson,  of  Chicago,  pre- 
sided. 

The  speakers  and  the  toasts  to  which  they  responded  were : 

His  Excellency 

Governor  Mead The  State  of  Washington. 

Mr.  Chief  Justice  Brantly.  .The  Judiciary, 
of  Montana. 

Ernb)ST  V.  BoDWELL,  K.  C The  Bar  of  British  Columbia. 

of  Victoria,  B.  C. 

Hon.  Francis  W.  Cusiiman  .  .The  Washington  Bar. 
of  Tacoma,  Wash. 

Hon.  Emory  C.  Speer Forensic     Eloquence     from     a 

of  Atlanta,  Ga.  Judge's  Point  of  View. 

P.  Charles  Hume,  Jr Attorney  and  Client. 

of  Houston,  Texas. 

C.  E.  S.  Woods The  Pacific  Coast  Bar. 

of  Portland,  Oregon. 

Frederick  W.  Lehmann The  American  Bar  Association. 

of  St.  Louis,  Mo. 

Two  hundred  and  forty-two  members  and  guests  were  present. 
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LIST  OF  PRESIDENTS. 

1.  1878-79-* James  O.  Broadhead* St.  Louis,  Missouri. 

2.  1879-80-*Benjamin  H.  Bristow New  York,  New  York. 

3.  1880-81-*Edwabd  J.   Phelps Burlington,  Vermont. 

4.  1881-82-*Clabk8on  N.  Potteb  • New  York,  New  York. 

5.  1882-8 3-* Alexander  R.  Lawton Savannah,  Georgia. 

6.  1883-84-*CoBTLANDT  Parker Newark,  New  Jersey. 

7.  1884-85-* John  W.  Stevenson Covington,  Kentucky. 

8.  1885-86-*WnxLAM  Allen  Butler New  York,  New  York. 

9.  1886-87-*Thomas  J.  Semmes New  Orleans,  Louisiana. 

10.  1887-88-*George  G.  Wright Des  Moines,  Iowa. 

11.  1888-89-*David  Dudley  Field New  York,  New  York. 

12.  1889-90-*Henry  Hitchcock   St.  Louis,  Missouri. 

13.  1890-91-Simeon  E.  Baldwin New  Haven,  Connecticut. 

14.  1891-92-John  F.  Dillon New  York,  New  York. 

15.  1892-93-* John  Randolph  Tucker  . . .  Lexington,  Virginia, 

16.  1893-94-*Thoma8  M.  Cooley  » Ann  Arbor,  Michigan. 

17.  1894-95-* James  C.  Carter New  York,  New  York. 

18.  1895-96-MooRFiELD  Storey Boston,  Massachusetts. 

19.  1896-97-* James  M.  Woolworth Omaha,  Nebraska. 

20.  1897-98-WiLLiAM  Wirt  Howe New  Orleans,  Louisiana. 

21.  1898-99- Joseph  H.  Choate  ^ New  York,  New  York. 

22.  1899-1900-CHARLE8  F.  Manderson  . . .  Omaha,  Nebraska. 

23.  1900-1901-Edmund  Wetmore  New  York,  New  York. 

24.  1901-1902-U.  M.  Rose Little  Rock,  Arkansas. 

25.  1902-1903-FRANCI8  Rawle Philadelphia,  Pennsylvania. 

26.  1903-1904- James  Haoerman St  Louis,  Missouri. 

27.  1904-1905-Henry  St.  Geo.  Tucker.  .Lexington,  Virginia. 

28.  1905-1906-George  R.  Peck Chicago,  Illinois. 

29.  1906-1907-Alton  B.   Parker New  York,  New  York. 

30.  1907-1908- J.   M.   Dickinson Chicago,  Illinois. 

31.  1908-1909-Frederick  W.  Lehmann  ...  St.  Louis,  Missouri. 

*  Deceased. 

*  At  the  Conference  for  organizing  tlie  AHsocIation  in  1878,  John  H.  B. 
Latrobe,  of  Maryland,  was  elected  Temporary  Chairman,  and  when  the  organi- 
zation was  completed,  Benjamin  H.  Bristow,  of  Kentucky,  was  elected 
President  of  the  Conference. 

*  In  consequence  of  the  death  of  Clarlison  N.  Potter,  Francis  Keman,  of 
New  York,  presided  and  prepared  and  delivered  the  President's  Address  in  1882. 

*  In  consequence  of  the  illness  of  Thomas  M.  Cooley,  Samuel  F.  Hunt,  of 
Ohio,  presided  and  read  the  President's  Address  prepared  by  Judge  Cooley  in 
1894. 

*  In  consequence  of  the  absence  of  Joseph  H.  Choate,  as  Ambassador  to 
Great  Britain,  Charles  V.  Manderson,  of  Nebraska,  presided  and  prepared 
and  delivered  the  President's  Address  In  1899. 
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LIST  OF  SECRETARIES. 

i.     1878-93-*Edward  Ons  Hinkley* Baltimore,  Maryland. 

2.    1893-       John  Hinkley  '  Baltimore,  Maryland. 

LIST  OF  TREASURERS. 

1.  1878-1902-Prancis  Rawle   Philadelphia,  Penna. 

2.  1902-         Frederick  E.  Wadhams.  .  .Albany,  New  York. 

LIST  OF  EXECUTIVE  COMMITTEE. 

1.  1878-87-*LuKK  P.  Poland St.  Johnsbury,  Vermont. 

2.  1878-88-SiMEON  E.  Baldwin* New  Haven,  Connecticut. 

3.  1878-80-* William  A.  Fisher Baltimore,  Maryland. 

4.  1880-8 5"^* William  Allen  Butler New  York,  New  York. 

5.  1885-90-*Charle8  C.  Bonney" Chicago,  Illinois. 

6.  1887-96-*George  A.  Mercer Savannah,  Georgia. 

7.  1888-90-*JoHN  Randolph  Tucker.  .  .Lexington,  Virginia. 

8.  1890-91-* WILLLA.M  P.  Wells Detroit,  Michigan. 

9.  1890-99-Alfred  Hemenway   Boston,  Massachusetts. 

10.  1891-95-* Bradley  G.  Schley Milwaukee,  Wisconsin. 

1 1.  1895-99-CHARLE8  Claflin  Allen St.  Louis,  Missouri. 

12.  1896-97-WiLLiAM  Wirt  Howe New  Orleans,  Louisiana. 

13.  1897-1900-Charles  Noble  Gregory.  .Madison,  Wisconsin. 

14.  1899-1900-Edmund  Wetmore   New  York,  New  York. 

15.  1899-1901-U.  M.  Rose Little  Rock,  Arkansas. 

16.  1899-1902-WiLLiAM  A.  Ketcham Indianapolis,  Indiana. 

17.  1899-1902-Henry  St.  George  Tucker  .  Lexington,  Virginia. 

18.  1 900-1  903-Rodney  A.  Mercur Towanda,  Pennsylvania. 

19.  1900-1903-CHARLE8  F.  LiBBY Portland,  Maine. 

20.  1901-1903- James  Haoerman St.  Louis,  Missouri. 

21.  1902-1905-P.  W.  Meldrim Savannah,  Georgia. 

22.  1902-1905-Platt  Rogers    Denver,  Colorado. 

23.  1903-1906-M.  F.  Dickinson Boston,  Massachusetts. 

24.  1903-1906-Theodore  S.  Garnett Norfolk,  Virginia. 

25.  1903-1906-WiLLiAM  P.  Breen Fort  Wayne,  Indiana. 

26.  1905-1908-Charles  Monroe Los  Angeles,  California. 

27.  1905-1908-Ralph  W.  Breckenridge.  .Omaha,  Nebraska. 

28.  1906-  Charles  F.  Libby Portland,  Maine. 

29.  1906-  Walter  George  Smith Philadelphia,  Pennsylvania, 

30.  1906-         Rome  G.  Brown Minneapolis,  Minnesota. 

31.  1908-         William  O.  Hart New  Orleans,  Louisiana. 

32.  1908-  Charles  Henry  Butler.  .  .New  York,  New  York. 

*  Deceased. 

^  In  1878,  Francis  Rawie,  of  Pennsylvania,  and  Isaac  Grant  Thompson,  of 
New  York,  acted  as  temporary  Secretaries  and  as  Secretaries  of  the  Conference. 

In  1886,  Edward  Otis  Hinkley  being  absent,  Walter  George  Smith,  of 
Pennsylvania,  acted  as  Secretary  pro  tempore. 

*  In  1898,  John  Hinkfey  being  absent,  George  P.  Wanty,  of  Michigan,  acted 
as  Secretary  pro  tempore. 

*  In  1888,  at  the  first  meeting  of  the  Executive  Committee  after  the 
adjournment  of  the  Association,  Simeon  E.  Baldwin  resigned,  and  Charles  C. 
Bonney  was  chosen  to  fill  the  vacancy  under  By-Law  X. 
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LIST  OF  PLACES  OF  MEETING  AND  ATTENDANCE. 

MMtlnc         rmr.  DmU.  PImm.  AtlM»d«nc«. 

1 1878. . .  .Aug.  21,  22 Saratoga  Springs,  N.  Y 75 

2 1879 Aug.  20,  21 Saratoga  Springs,  N.  Y. . .  (aoneoni) 

3 1880 Aug.  18,  19,  20 Saratoga  Springs.  N.  Y 97 

4 1881 Aug.  17,  18,  19 Saratoga  Springs,  N.  Y 124 

5 1882 Aug,  8,  9,  10,  11 Saratoga  Springs,  N.  Y 107 

6 1883 Aug.  22,  23,  24 Saratoga  Springs,  N.  Y 120 

7 1884. . .  .Aug.  20,  21,  22 Saratoga  Springs,  N.  Y 108 

8 1885 Aug.  19,  20,  21 Saratoga  Springs,  N.  Y 124 

9. . . . .  .1886 Aug.  18,  19,  20 Saratoga  Springs,  N.  Y 137 

10 1887. . .  .Aug.  17,  18,  19 Saratoga  Springs,  N.  Y 149 

11 1888. . .  .Aug.  15,  16,  17 Saratoga  Springs,  N.  Y 121 

12 1889. . .  .Aug.  28,  29,  30 Chicago.  Ill 158 

13 1890 Aug.  20,  21,  22 Saratoga  Springs,  N.  Y 132 

14 1891 Aug.  26,  27,  28 Boston,  Mass 202 

15 1892. . .  .Aug.  24,  25,  26 Saratoga  Springs,  N.  Y 143 

16 1893. . .  .Aug.  30,  31,  Sept.  1 . Milwaukee,  Wis 130 

17 1894 Aug.  22,  23,  24 Saratoga  Springs,  N.  Y 140 

18 1895. . .  .Aug.  27,  28,  29,  30.  .Detroit,  Mich 199 

19 1896 Aug.  19,  20,  21 Saratoga  Springs,  N.  Y 276 

20 1897. . .  .Aug.  25,  26,  27 Cleveland,  Ohio 184 

21 1898 Aug.  17,  18,  19 Saratoga  Springs,  N.  Y 227 

22 1899. . .  .Aug.  28,  29,  30 Buffalo,  N.  Y 227 

23 1900 Aug.  29,  30,  31 Saratoga  Springs,  N.  Y 230 

24 1901 Aug.  21,  22,  23 Denver,  Colo 306 

25 1902 Aug.  27,  28,  29 Saratoga  Springs,  N.  Y 230 

26 1903. . .  .Aug.  26,  27,  28 Hot  Springs,  Va 250 

27 1904. . .  .Sept.  26,  27,  28 St.  Louis,  Mo 451 

28 1905 Aug.  23,  24,  25 Narragansett  Pier,  R.  1 277 

29 1906. . .  .Aug.  29,  30,  31 St.  Paul,  Minn 369 

30 1907. . .  .Aug.  26,  27,  28 Portland,  Maine 402 

31 1908. . .  .Aug.  25,  26,  27,  28.  .Seattle,  Washington 312 
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CONSTITUTION. 

KAMJB  AKD  OBJECT. 

Articlb  L — ^This  AsBOciation  ^all  be  known  as  ^Thb 
Akebicak  Bak  Associatiox."  Its  object  shall  be  to  adTanoe 
the  science  of  jurisprudence,  promote  the  administration  of  jus- 
tice and  uniformity  of  legislation  throughout  the  union,  uphold 
the  honor  of  the  profession  of  the  law  and  encourage  cordial 
intercourse  among  the  members  of  the  American  Bar. 

QUAUFIGATIOKS  FOR  KEMBKKSHIP. 

Article  II. — Any  person  shall  be  eligible  to  membership  in 
this  Association  who  shall  be,  and  shall,  for  five  years  next  pre- 
ceding, ha?e  been  a  member  in  good  standing  of  the  Bar  of  any 
state,  and  who  shall  also  be  nominated  as  hereinafter  provided. 

OFFICERS  AND  COKMITTEES. 

Article  111. — The  following  officers  shall  be  elected  at  each 
Annual  Meeting  for  the  year  ensuing:  A  President  (the  same 
person  shall  not  be  elected  President  two  years  in  succession) ; 
one  Vice-President  from  each  state;  a  Secretary;  a  Treasurer; 
a  Council,  consisting  of  one  member  from  each  state  (the  Coun- 
cil shall  be  a  standing  committee  on  nominations  for  office)  ;  an 
Executive  Committee,  which  shall  consist  of  the  President,  the 
last  ex-President,  the  Secretary  and  the  Treasurer,  all  of  whom 
shall  be  ex-officio  members,  together  with  five  other  members,  to 
be  chosen  by  the  Association,  but  no  member  shall  be  eligible  to 
such  choice  more  than  three  years  in  succession ;  and  the  Presi- 
dent, and  in  his  absence  the  ex-President,  shall  be  the  Chairman 
of  the  committee.* 

The  following  committees  shall  be  annually  appointed  by  the 
President  for  the  year  ensuing,  and  shall  consist  of  five  members 
each: 


■  Amended  August  19,  1898,  and  August  30,  1899. 
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146  AMERICAN   BAR   ASSOCIATION'. 

On  Jurisprudence  and  Law  Reform; 

On  Judicial  Administration  and  Bemedial  Procedure; 

On  Legal  Education  and  Admissions  to  the  Bar; 

On  Commercial  Law; 

On  International  Law; 

On  Publications; 

On  Grievances; 

On  Law  Reporting  and  Digesting ;  * 

On  Patent,  Trade-Mark  and  Copyright  Law;* 

On  Insurance  Law;* 

On  Taxation;"  and  a  committee 

On  Uniform  State  Laws,  to  consist  of  one  member  from  each 
state.* 

A  majority  of  those  members  of  any  committee,  including  the 
Council,  who  may  be  present  at  any  meeting  of  the  Association, 
shall  constitute  a  quorum  of  such  committee  for  the  purpose  of 
such  meeting. 

The  Vice-President  for  each  state,  and  not  less  than  two  other 
members  from-  such  state,  to  be  annually  elected,  shall  constitute 
a  Local  Council  for  such  state,  to  which  shall  be  referred  all 
applications  for  membership  from  such  state.  The  Vice-Presi- 
dent shall  be,  ex-ofjicio.  Chairman  of  such  Council. 

A  committee  of  three,  of  whom  the  Secretary  shall  always  be 
one,  shall  be  appointed  by  the  President  at  each  Annual  Meeting 
of  the  Association,  whose  duty  it  shall  be  to  report  to  the  next 
meeting  the  names  of  all  members  who  shall,  in  the  interval,  have 
died,  with  such  notices  of  them  as  shall,  in  the  discretion  of  the 
committee,  be  proper. 

It  shall  be  the  duty  of  the  Vice-President  from  each  state  and 
territory  to  report  the  deaths  of  members  within  the  same  to  the 
said  committee. 


'  Amended  August  29,  1895. 

*  Amended  August  30,  1899. 

*  Amended  September  28,  1904. 

*  Amended  August  31,  1906. 
•Amended  August  28,  1903. 
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ELECTION   OF   MEMBERS. 

Article  IV. — ^AU  nominations  for  membership  shall  be  made 
by  the  Local  Council  of  the  state  to  the  Bar  of  which  the  persons 
nominated  belong.  Such  nominations  must  be  transmitted  in 
writing  to  the  Chairman  of  the  General  Council,  and  approved 
by  the  Council,  on  vote  by  ballot. 

The  General  Council  may  also  nominate  members  from  states 
having  no  Local  Council,  and  at  the  Annual  Meeting  of  the 
Association,  in  the  absence  of  all  members  of  the  Local  Council 
of  any  state;  Provided,  That  no  nomination  shall  be  considered 
by  the  General  Council,  unless  accompanied  by  a  statement  in 
writing  by  at  least  three  members  of  the  Association  from  the 
same  state  with  the  person  nominated,  or,  in  their  absence,  by 
members  from  a  neighboring  state  or  states,  to  the  effect  that  the 
person  nominated  has  the  qualifications  required  by  the  Constitu- 
tion and  desires  to  become  a  member  of  the  Association,  and  rec- 
ommending his  admission  as  a  member. 

All  nominations  thus  made  or  approved  shall  be  reported  by 
the  Council  to  the  Association,  and  all  whose  names  are  reported 
shall  thereupon  become  members  of  the  Association;  Provided, 
That  if  any  member  demand  a  vote  upon  any  name  thus  reported, 
the  Association  shall  thereupon  vote  thereon  by  ballot. 

Several  nominees,  if  from  the  same  state,  may  be  voted  for 
upon  the  same  ballot;  and  in  such  case  placing  the  word  "  No'' 
against  any  name  or  names  upon  the  ticket  shall  be  deemed  a 
negative  vote  against  such  name  or  names,  and  against  those 
only.    Five  negative  votes  shall  suflBce  to  defeat  an  election. 

During  the  period  between  the  Annual  Meetings,  members 
may  be  elected  by  the  Executive  Committee  upon  the  written 
nomination  of  a  majority  of  the  Vice-President  and  members  of 
the  Local  Council  of  any  state. 

Article  V. — ^AU  members  of  the  Conference  adopting  the 
Constitution,  and  all  persons  elected  by  them  upon  the  recom- 
mendation of  the  committee  of  five  appointed  by  such  Confer- 
ence, shall  become  members  of  the  Association  upon  payment  of 
the  annual  dues  for  the  current  year  herein  provided  for. 
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BY-LAWS. 

Article  VI. — By-laws  may  be  adopted  at  any  Annual  Meet- 
ing of  the  Association  by  a  majority  of  the  members  present  It 
shall  be  the  duty  of  the  Executive  Committee,  without  delay,  to 
adopt  suitable  By-laws,  which  shall  be  in  force  until  rescinded  by 
the  Association. 

DUES. 

Article  VII. — Each  member  shall  pay  five  dollars  to  the 
Treasurer  as  annual  dues,  and  no  person  shall  be  qualified  to 
exercise  any  privilege  of  membership  who  is  in  default.  Such 
dues  shall  be  payable,  and  the  payment  thereof  enforced,  as  may 
be  provided  by  the  By-laws.  Members  shall  be  entitled  to  receive 
all  publications  of  the  Association  free  of  charge. 

annual  address. 
Article  VIII. — The  President  shall  open  each  Annual  Meet- 
ing of  the  Association  with  an  address,  in  which  he  shall  com- 
municate the  most  noteworthy  changes  in  statute  law  on  points 
of  general  interest  made  in  the  several  states  and  by  Congress 
during  the  preceding  year.  It  shall  be  the  duty  of  the  member 
of  the  General  Council  from  each  state  to  report  to  the  Presi- 
dent, on  or  before  the  first  day  of  May,  annually,  any  such  legis- 
lation in  his  state. 

ANNUAL  MEETINGS. 

Article  IX. — This  Association  shall  meet  annually,  at  such 
time  and  place  as  the  Executive  Committee  may  select,  and  those 
present  at  such  meeting  shall  constitute  a  quorum. 

AMENDMENTS. 

Article  X. — This  Constitution  may  be  altered  or  amended 
by  a  vote  of  three-fourths  of  the  members  present  at  any  Annual 
Meeting,  but  no  such  change  shall  be  made  at  any  meeting  at 
which  less  than  thirty  members  are  present. 

CONSTRUCTION. 

Article  XI. — The  word  "  state/'  whenever  used  in  this  Con- 
stitution, shall  be  deemed  to  be  equivalent  to  state,  territory  and 
the  District  of  Columbia, 


BY-LAWS. 

MEETING  OF  THE  ASSOCIATION. 

I. — The  Executive  Committee,  at  its  first  meeting  after  each 
Annual  Meeting,  shall  select  some  person  to  make  an  address  at 
the  next  Annual  Meeting,  and  not  exceeding  six  members  of  the 
Association  to  read  papers. 

II. — The  order  .of  exercises  at  the  Annual  Meeting  shall  be  as 
follows : 

(a)  Opening  Address  of  the  President. 

(b)  Nominations  and  Election  of  Members. 

(c)  Election  of  the  General  Council. 

(d)  Reports  of  Secretary  and  Treasurer. 

(e)  Report  of  Executive  Committee. 
(/)  Reports  of  Standing  Committees. 

On  Jurisprudence  and  Law  Reform ; 

On  Judicial  Administration  and  Remedial  Procedure; 

On  Legal  Education  and  Admissions  to  the  Bar; 

On  Commercial  Law; 

On  International  Law ; 

On  Publications; 

On  Grievances; 

On  Law  Reporting  and  Digesting; 

On  Patent,  Trade-mark  and  Copyright  Law  ;* 

On  Insurance  Law;* 

On  Taxation;* 

On  Uniform  State  Laws.* 
(g)  Reports  of  Special  Committees. 
(h)  The  Nomination  of  Officers, 
(t)    Miscellaneous  Business. 
(;)  The  Election  of  Officers. 


'Amended  August  23,  1906. 
*  Amended  August  81,  1906. 
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The  address,  to  be  delivered  by  a  person  invited  by  the  Execu- 
tive Committee,  shall  be  made  at  the  morning  session  of  the  sec- 
ond day  of  the  Annual  Meeting. 

The  reading  and  delivering  of  essays  and  papers  shall  be  on 
the  same  day,  or  at  such  other  time  as  the  Executive  Committee 
may  determine. 

III. — No  person  shall  speak  more  than  ten  minutes  at  a  time 
or  more  than  twice  on  one  subject. 

A  stenographer  shall  be  employed  at  each  Annual  Meeting. 

All  resolutions  except  those  of  a  formal  character  shall  be 
referred  by  the  Chair  on  presentation,  without  debate,  to  an 
appropriate  committee ;  and  no  resolution  which  is  not  favorably 
reported  by  the  committee  to  which  it  is  referred,  or  adopted  by 
the  Association,  shall  be  published  in  the  proceedings  of  the 
meeting.* 

IV. — Each  State  Bar  Association  may  annually  appoint  dele- 
gates, not  exceeding  three  in  number,  to  the  next  meeting  of  the 
Association.  In  states  where  no  State  Bar  Association  exists, 
any  City  or  County  Bar  Association  may  appoint  such  delegates, 
not  exceeding  two  in  number.  Such  delegates  shall  be  entitled 
to  all  the  privileges  of  membership  at  and  during  the  said 
meeting. 

V. — At  any  of  the  meetings  of  the  Association,  members  of 
the  Bar  of  any  foreign  country  or  of  any  state  who  are  not  mem- 
bers of  the  Association  may  be  admitted  to  the  privileges  of  the 
floor  during  such  meeting. 

VI. — All  papers  read  before  the  Association  shall  be  lodged 
with  the  Secretary.  The  Annual  Address  of  the  President,  and 
such  reports  of  committees,  papers  and  proceedings  at  the  An- 
nual Meeting  shall  be  printed ;  as  the  Committee  on  Publications 
shall  order.* 

Extra  copies  of  reports,  addresses  and  papers  read  before  the 
Association  may  be  printed  by  the  Committee  on  Publications  for 
the  use  of  their  authors,  not  exceeding  two  hundred  copies  for 
each  of  such  authors. 


■  Amended  August  25,  1908. 
*  Amended  August  25,  1908. 
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The  Secretary  and  the  Chairman  of  the  Executive  Committee 
shall  endeavor  to  arrange  with  the  Smithsonian  Institution,  or 
otherwise,  a  system  of  exchanges  by  which  the  Transactions  can 
be  annually  exchanged  with  those  of  other  associations  in  foreign 
countries  interested  in  jurisprudence  or  governmental  affairs; 
and  the  Secretary  shall  exchange  the  Transactions  with  those  of 
the  State  and  Local  Bar  Associations;  and  all  books  thus  acquired 
shall  be  bound  and  deposited  in  the  charge  of  the  New  York 
City  Bar  Association,  subject  to  the  call  of  this  Association,  if  it 
ever  desires  to  withdraw  or  consult  them,  if  the  former  Associa- 
tion agrees  to  such  deposit. 

The  Secretary  shall  send  one  copy  of  the  Report  of  the  pro- 
ceedings of  this  Association  to  the  President  of  the  United  States, 
and  to  each  of  the  Judges  of  the  Supreme  Court  thereof,  and  to 
the  Library  of  the  State  Department,  and  of  the  Department  of 
Justice  thereof,  and  to  the  Library  of  Congress,  and  the  Library 
of  the  Supreme  Court  thereof,  and  to  the  Governor,  and  to  the 
Chief  Judge  of  the  court  of  last  resort  of  each  state,  and  to  the 
State  Librarian  thereof,  and  to  all  public  law  libraries,  and  other 
principal  public  and  college  libraries  in  the  United  States,  and 
to  such  other  persons  or  bodies  as  the  Executive  Committee  may 
direct. 

No  resolution  complimentary  to  an  officer  or  member  for  any 
service  performed,  paper  read  or  address  delivered  shall  be  con- 
sidered by  the  Association. 

OFFICERS  AND  COMMITTEES. 

VII. — ^The  terms  of  oflBce  of  all  officers  elected  at  any  Annual 
Meeting  shall  commence  at  the  adjournment  of  such  meeting, 
except  the  Council,  whose  term  of  office  shall  commence  immedi- 
ately upon  their  election. 

VIIL — The  President  shall  appoint  all  committees,  except  the 
Committee  on  Publications,  within  thirty  days  after  the  Annual 
Meeting,  and  shall  announce  them  to  the  Secretary,  and  the  Sec- 
retary shall  promptly  give  notice  to  the  persons  appointed.  The 
Committee  on  Publications  shall  be  appointed  on  the  first  day  of 
each  meeting. 
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There  shall  be  appointed  annually  by  the  President  a  com- 
mittee to  be  known  as  the  Beoeption  Committee^  consisting  of 
fifteen  members  of  the  Association^  whose  duty  it  shall  be  to 
attend  immediately  before  and  at  the  opening  of  the  first  day's 
session  of  the  meeting  to  receive  members  and  delegates  and 
introduce  them  to  each  other^  with  a  yiew  of  making  them  better 
acquainted  and  establishing  a  spirit  of  good  fellowship  among 
them.* 

IX. — ^The  Treasurer's  Beport  shall  be  examined  and  audited 
annually^  before  its  presentation  to  the  Association,  by  two  mem- 
bers to  be  appointed  by  the  Chairman  of  the  Executive 
Committee. 

X.-^The  Council  and  all  standing  committees  shall  meet  on 
the  day  preceding  each  Annual  Meeting,  at  the  place  where  the 
same  is  to  be  held,  at  such  hour  as  their  respective  Chairman 
shall  appoint.  If  at  any  Annual  Meeting  of  the  Association  any 
member  of  any  committee  shall  be  absent,  the  vacancy  may  be 
filled  by  the  members  of  the  committee  present. 

The  Secretary  of  the  Association  shall  be  the  Secretary  of  the 
Council. 

XI. — The  Committee  on  Publications  shall  also  meet  within 
one  month  after  each  Annual  Meeting,  at  such  time  and  place 
as  the  Chairman  shall  appoint. 

XII. — Special  meetings  of  any  committee  shall  be  held  at 
such  times  and  places  as  the  Chairman  thereof  may  appoint. 
Beasonable  notice  shall  be  given  by  him  to  each  member  by  mail. 

The  traveling  and  other  necessary  expenses  incurred  by  any 
committee,  standing  or  special,  for  meetings  of  such  committee, 
during  the  interval  between  the  Annual  Meetings  of  the  Asso- 
ciation, shall  be  paid  by  the  Treasurer,  on  the  approval  and  by 
the  order  of  the  Executive  Committee,  out  of  such  appropriation 
as  to  the  Executive  Committee  may  seem  necessary  in  each  case, 
on  previous  application  in  advance  of  its  expenditure. 

All  committees  may  have  their  reports  printed  by  the  Secre- 
tary before  the  Annual  Meeting  of  the  Association;  and  any 

'  Amended  August  23,  1905. 
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such  report,  containing  any  recommendation  for  action  on  the 
part  of  the  Association,  shall  be  printed,  together  with  a  draft 
of  bill  embodying  the  views  of  the  committee,  whenever  legisla- 
tion shall  be  proposed.  Such  report  shall  be  distributed  by  mail 
by  the  Secretary  to  all  the  members  of  the  Association  at  least 
fifteen  days  before  the  Annual  Meeting  at  which  such  report  is 
proposed  to  be  submitted.  No  legislation  shall  be  recommended 
or  approved  unless  there  has  been  a  report  of  a  committee,  either 
in  favor  of  or  against  the  same,  and  unless  such  legislation  be 
approved  by  a  two-thirds  vote  of  the  members  of  the  Association 
present.* 

It  shall  be  the  duty  of  each  Vice-President  and  member  of  the 
General  Council  of  this  Association  to  endeavor  to  procure  the 
enactment  by  the  legislature  of  their  state  of  each  and  every  law 
recommended  by  the  Association,  and  the  Secretary  shall  furnish 
them  with  copies  of  each  and  every  recommendation  and  draft  of 
bill,  when  there  shall  be  such  draft;  and  whenever  this  Associa- 
tion shall  by  resolution  recommend  the  enactment  of  any  law  or 
laws,  the  Secretary  shall,  as  soon  as  possible,  furnish  a  copy  of 
the  resolution  to  the  President  of  each  State  Bar  Association, 
with  the  request  of  this  Association  that  such  State  Bar  Associa- 
tion shall  co-operate  with  the  local  Vice-President  and  member 
of  the  General  Council  of  this  Association  in  having  a  bill  intro- 
duced in  the  legislature  of  its  state  containing  the  subject  matter 
recommended  by  such  resolution,  and  use  proper  means  to  pro- 
cure the  enactment  of  the  same  into  law.  In  every  state  where 
there  is  no  State  Bar  Association,  a  copy  of  such  resolution  with 
a  similar  request  shall  be  sent  to  the  President  of  the  Bar  Asso- 
ciation of  the  principal  city  in  such  state;  and  in  every  instance 
where  the  form  of  bill  has  been  recommended  with  the  resolution, 
a  copy  of  such  form  of  bill  shall  also  be  sent  with  the  resolution. 

ANNUAL  DUES. 

XIII. — The  Annual  Dues  shall  be  payable  at  the  Annual  Meet- 
ing in  advance.  If  any  member  neglects  to  pay  them  for  any 
year  at  or  before  the  next  Annual  Meeting,  he  shall  cease  to  be  a 

"Amended  August  29,  1902,  and  August  31,  1906. 
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member.  The  Treasurer  shall  give  notice  of  this  By-law,  within 
sixty  days  after  each  meeting,  to  all  members  in  default. 

A  member  who  has  been  dropped  from  the  roll  for  non-pay- 
ment of  dues  may  be  restored  to  membership  by  the  Executive 
Committee  upon  the  payment  of  such  back  dues  as  the  committee 
shall  think  equitable.*  Provided,  such  restoration  shall  be  recom- 
mended by  a  member  of  the  Local  Council  of  his  state,  or  in  their 
absence,  at  an  Annual  Meeting,  by  any  two  members  of  the 
Association. 

XIV. — A  Section  of  the  Association,  to  be  known  as  the  Sec- 
tion of  Legal  Education,'  is  hereby  established,  which  shall  meet 
annually  in  connection  with  the  meeting  of  the  Association,  but 
not  during  such  hours  as  the  Association  is  in  session. 

Its  object  shall  be  the  discussion  of  methods  of  legal  education, 
and  it  may  make  recommendatious  to  the  Association,  which 
shall  be  referred  by  the  Association  to  the  Committee  on  Legal 
Education. 

The  proceedings  of  the  Section  may  be  published  from  time  to 
time,  at  the  discretion  of  the  Executive  Committee,  and  on- the 
recommendation  of  the  Committee  on  Publications. 

All  members  of  the  Association,  who  desire,  may  enroll  them- 
selves as  members  of  the  Section,  and  persons  not  eligible  for 
membership  in  the  Association,  but  who  are  engaged  in  teaching 
law,  may  be  admitted  to  the  privilege  of  the  floor  at  any  meeting 
of  the  Section,  by  vote  of  the  Section. 

The  Section  shall  be  organized  by  the  appointment  of  a  Chair- 
man and  Secretary  at  its  first  session ;  and  a  Chairman  and  Sec- 
retary shall  thereafter  be  elected  annually  by  the  Section. 

A  Section  of  the  Association,  to  be  known  as  the  Section  of 
Patent,  Trade-Mark  and  Copyright  Law,*  is  hereby  established, 
which  shall  meet  annually  in  connection  with  the  meeting  of  the 
Association,  but  not  during  such  hours  as  the  Association  is  in 
session. 

Its  object  shall  be  to  discuss  the  subject  of  the  law  and  practice 

'  Amended  September  28,  1904. 
"Amended  August  30,  1893. 
•  Amended  August  30,  1899. 


BY-LAWS.  155 

relating  to  patents,  trade-marks  and  copyrights.  It  may  report 
to  the  Association;  and  matters  relating  to  patents,  trade-marks 
and  copyrights  may  be  referred  to  it. 

The  proceedings  of  the  Section  may  be  published  from  time 
to  time,  at  the  discretion  of  the  Executive  Committee,  and  on 
the  recommendation  of  the  Committee  on  Publications. 

All  members  of  the  Association  who  desire  may  enroll  them- 
selves as  members  of  the  Section. 

The  Section  shall  be  organized  by  the  appointment  of  a  Chair- 
man and  Secretary  by  the  Section,  and  a  Chairman  and  Secre- 
tary shall  be  thereafter  annually  elected  by  the  Section  for  the 
year  commencing  upon  the  final  adjournment  of  its  meeting. 

XV." — 1.  An  auxiliary  body  of  the  Association,  to  be  known 
as  the  "  Comparative  Law  Bureau  *^  is  hereby  established,  which 
shall  meet  annually  in  connection  with  the  meeting  of  the  Asso- 
ciation, but  not  during  such  hours  as  the  Association  is  in  session. 

2.  Its  objects  shall  be  the  presentation  and  discussion  of 
methods  whereby  important  laws  of  foreign  nations  affecting  the 
science  of  jurisprudence  may  be  brought  to  the  attention  of 
American  lawyers  and  institutions  of  learning,  and  become  avail- 
able in  the  general  study  of  private  law. 

3.  The  membership  of  the  Bureau  shall  consist  of  the  mem- 
bers of  this  Association  who  are  in  good  standing  and  such  other 
bodies  corporate  or  unincorporated  associations  and  individuals 
as  the  Bureau  may  admit. 

4.  No  dues  or  assessments  shall  be  chargeable  to  individual 
members  of  this  Association,  but  all  others  shall  be  subject  to 
such  as  may  be  prescribed  by  the  Bureau. 

5.  The  Bureau  shall  be  organized  by  the  selection  of  a  Direc- 
tor, Secretary,  and  Treasurer  who  shall  be  members  of  this  Asso- 
ciation in  good  standing,  and  five  Managers  at  its  first  session 
who  with  four  members  of  this  Association  to  be  appointed  by 
the  President,  shall  compose  a  Board  of  Managers  of  twelve, 
which  shall  be  renewed  annually  and  have  entire  management 
and  control  of  the  Bureau  and  its  affairs  until  its  successors  shall 

"  Adopted  August  28,  1907. 
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have  been  duly  qualified  by  acceptance^  subject  to  the  advance 
direction  and  advice  of  this  Association.  The  Bureau  shall  have 
power  to  adopt  regulations  for  conducting  its  affairs  in  accord- 
ance with  the  purpose  of  its  creation,  but  not  in  conflict  with  the 
Constitution,  By-laws  or  any  action  or  direction  of  this 
Association. 

6.  The  financial  liability  of  this  Association  concerning  said 
Bureau,  shall  be  limited  to  such  appropriations  as  may  be  made 
for  it  from  time  to  time  and  shall  cease  in  all  respects  with  pay- 
ment to  the  Treasurer  of  the  Bureau  of  the  amounts  so 
appropriated. 

7.  The  Board  of  Managers  shall  present  to  this  Association  an 
annual  report  in  detail  as  to  work  and  finances  up  to  the  preced- 
ing June  first,  which  report  shall  bo  printed  and  distributed 
among  the  members  fifteen  days  before  the  annual  meeting  of 
this  Association,  unless  this  requirement  be  waived  for  any  par- 
ticular year  by  the  Executive  Committee. 

STANDING   RULE." 

At  all  meetings  and  dinners  of  the  American  Bar  Association, 
the  American  flag  shall  be  displayed,  and  the  Executive  Com- 
mittee shall  see  that  this  rule  is  carried  out. 

"  Adopted  August  31,  1906. 


OFFICERS. 

1908-1909. 

Pbesident, 
FREDERICK  W.  LEHMANN,  St.  Louis,  Missouri, 

Secretary, 
JOHN  HINKLEY,  215,  North  Charles  Street,  Baltimore,  Md. 

Treasurer, 
FREDERICK  E.  WADHAMS,    S7,  Tweddle  Building,  Albany,  N,  Y, 

Executive  Committee. 

EX  OFFICIO.  elected  MEMBERS. 

The  President,  Charles  F.  Libby,  Portland,  Me. 

The  Secretary,  Walter  George  Smith,  Philadelphia,  Pa. 

The  Treasurer,  Rome  6.  Brown,  Minneapolis,  Minn. 

Jacob  M.  Dickinson,  Chicago,  111.  William  O.  Hart,  New  Orleans,  La. 

Charles  Henry  Butler,  Yonkers,  N.  Y. 

SECTION  OF  LEGAL  EDUCATION. 
Harry  S.  Richards,  Madison,  Wisconsin,  Chairman. 
Charles    M.   Hepburn,   Indiana   University,   Bloomington,    Indiana, 
Secretary. 

SECTION  OF  PATENT,  TRADE-MARK  AND  COPYRIGHT  LAW. 
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vania, Secretary. 
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Secretary-Treasurer. 

CONFERENCE  OF  COMMISSIONERS  ON   UNIFORM 

STATE   LAWS. 
Amasa  M.  Eaton,  Providence,  Rhode  Island,  President. 
Charles  Thaddeus  Terry,  100,  Broadway,  New  York,  N.  Y.,  Secretary. 
Francis  A.  Hoover,  1004.  Mercantile  Library  Bldg.,  Cincinnati,  Ohio, 
Assistant-Secretary. 
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State.  Name.  ResideDoe. 

Alabama   Oscab  R.  Hundley Birmingham. 

Alaska  Tebritoby Robert  W.  Jennings  ...  Juneau. 

Abtzona  Territory John  J.  Hawkins Prescott. 

Arkansas   John  T.  Fletcher Little  Rock. 

California    James  A.  Gibson Los  Angeles. 

Colorado   George  C.  Manly Denver. 

Connecticut Talcott  H.  Russell New  Haven. 

Delaware   Benjamin  Nields Wilmington. 

District  of  Columbia.  .Alois  B.  Browne Washington. 

Florida    R.  W.  Williams Tallahassee. 

Georgia    P.  W.  Meldrim Savannah. 

Hawaii   Territory David  L.  Withinqton  . .  Honolulu. 

Idaho   James  E.  Babb Lewiston. 

Illinois   Stephen  S.  Gregory Chicago. 

Indiana   R.  S.  Taylor Fort  Wayne. 

Iowa  Chas.  Noble  Gregory.  . .  Iowa  City. 

Kansas    Charles  W.  Smith Stockton. 

Kentucky  Edmund  F.  Trabue Louisville. 

Louisiana   Thomas  J.  Kern  an Baton  Rouge. 

Maine Frank  M.  Hiogins Limerick. 

Maryland   George  Whitelock Baltimore. 

Massachusetts  William  L.  Putnam.  . .  Boston. 

Michigan Jesse  Arthur Battle  Creek. 

Minnesota    John  A.  Larimore Minneapolis. 

Mississippi  S.  A.  Witherspoon Meridian. 

Missouri    Jacob  Klein St.  Louis. 

Montana   T.  J.  Walsh Helena. 

Nebraska    Charles  L.  Dundey Omaha. 

Nevada    Samuel  L.  Carpenter.  .  Goldfield. 

New  Hampshire Samuel  C.  Eastman.  . .  Concord. 

New  Jersey William  H.  Corbin Jersey  City. 

New  Mexico  Territory  .  A.  A.  Freeman Carlsbad. 

New  York Everett  P.  Wheeler.  . .  New  York. 

North  Carolina (vacant)    

North    Dakota Andrew  A.  Bruce Grand  Forks. 

Ohio   Francis  B.  James Cincinnati. 

Oklahoma    Charles  B.  Ames Oklahoma  City. 

Oregon   Charles  J.  Scii.vabel.  .  Portland. 
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Pennsylvania    William  H.  Staake Philadelphia. 

Rhode   Island Amasa  M.  Eaton Providence. 

South  Cabolina T.  Moultbik  Mordecai.  .  Charleston. 

South   Dakota Hosmeb  H.  Keith Sioux  Falls. 

Tennessee Edward  T.  Sanford Knoxville. 

Texas  William  H.  Buboes El  Paso. 

Utah Charles  S.  Varian Salt  Lake  City. 

Vermont    * Elihu  B.  Taft Burlington. 

Virginia James  R.  Caton Alexandria. 

Washington Frank  T.  Post Spokane. 

West   Virginia W.  W.  Van  Winkle Parkersburg. 

Wisconsin .John  A.  Murphy Superior. 

Wyoming  Charles  N.  Potter Cheyenne. 


VICE-PRESIDENTS 

AND 

MEMBERS  OF  LOCAL  COUNCILS. 

ELECTED  1908. 
ALABAMA. 

Vice-President,  STERLING  A.  WOOD Birmingham. 

Local  Council,  LAWRENCE  COOPER  HuntsviUe. 

FREDERICK  O.  BROMBERG . .  Mobile. 

GEORGE  P.  HARRISON Opelika. 

WILLIAM  H.  THOMAS Montgomery. 

FREDERICK  S.  BALL Montgomery. 

EDWARD  L.  RUSSELL Mobile. 

ALASKA  TERRITORY. 

Vice-President,  CHARLES  E.  CLAYPOOL Fairbanks. 

Local  Council,  S.  H.  REID Fairbanks. 

J.  W.  ALBRIGHT Nome. 

W.  T.  BEEKS Valdez. 

ARIZONA  TERRITORY. 

Vice-President,  EDWARD  KENT   Phoenix. 

Local  Council.  EVERETT  B.  ELLIN  WOOD. . . .  Bisbee. 

ROBERT  E.  MORRISON Prescott 

THOMAS  C.  JOB Prescott. 

PAUL  BURKS Prescott. 

JOHN  MASON  ROSS Prescott. 

ARKANSAS. 

Vice-President,  ASHLEY  COCKRILL   Little  Rock. 

Local  Council,  J.  M.  MOORE Little  Rock. 

JACOB  TRIEBER   Little  Rock. 

WILLIAM  H.  ARNOLD Texarkana. 

JAMES  F.  READ Fort  Smith. 

JOSEPH   M.   STAYTON Newport. 

CALIFORNIA. 

Vice-President,  FRANK  M.  PORTER Los  Angeles. 

Local  Council,  GILBERT  D.  MUNSON Los  Angeles. 

OSCAR  C.  MUELLER Los  Angeles. 

GAVIN  W.  CRAIG Los  Angeles. 

PETER  F.  DUNNE San  Francisco. 

WARREN  OLNEY  San  Francisco. 

H.  L.  TITUS San  Diego. 
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COLORADO. 

Vice-President,  LUCIUS  W.  HOYT Denver. 

Local  Council,  PLATT  ROGERS  Denver. 

HENRY  F.  MAY Denver. 

FRANK  E.  GOVE Denver. 

ORLANDO  B.  WILLCOX Colorado  Springs. 

THOMAS  H.  HARDCASTLB... Denver. 

HENRY  A.  DUBBS Pueblo. 

CONNECTICUT. 

Vice-President,  OEH>RGE  D.  WATROUS New  Haven. 

Local  Council,  EDWIN  B.  GAGER Derby. 

JAMES  H,  WEBB New  Haven. 

EDWARD  A.  HARRIMAN New  Haven. 

DELAWARE. 

Vice-President,  EDWARD  G.  BRADFORD Wilmington. 

Local  Council,  WILLARD  SAULSBURY Wilmington. 

DISTRICT  OF  COLUMBIA. 

Vice-President,  NATHANIEL  WILSON   Washington. 

Local  Council,  CHAPIN  BROWN Washington. 

MELVILLE  CHURCH Washington. 

WALTER  E.  CLEPHANE Washington. 

HENRY  B.  DAVIS Washington. 

JOSEPH  R.  EDSON Washington. 

J.  NOTA  McGILL Washington. 

ITREDEHIICK  L.  SIDDONS Washington. 

FLORIDA. 

Vice-President,  WALTER  B.  CLARKSON Jacksonville. 

Local  Council,  LOUIS  C.  MASSEY Orlando. 

GEORGE  C.  BEDELL Jacksonville. 

JOHN  C.  AVERY Pensacola. 

DUNCAN  U.  FLETCHER Jacksonville. 

WILLIAM  A.  BLOUNT Pensacola. 

WILLIAM  C.  HODGES Tallahassee. 

GEORGIA. 

Vice-President,  JOHN  L.  TYE Atlanta. 

Local  Council,  HENRY  C.  CUNNINGHAM Savannah. 

GEORGE  W.  OWENS Savannah. 

W.  A.  WIMBISH Atlanta. 

JOSEPH  R.  LAMAR Augusta. 

JAMES  H.  BLOUNT Macon. 
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HAWAII  TERRITORY. 

Vice-President,  WILLIAM  R.  CASTLE Honolulu. 

Local  Council,  WILLIAM  O.  SMITH Honolulu. 

LYLE  A.  DICKEY Honolulu. 

IDAHO. 

Vice-President,  FRANK  S.  DIETRICH Boise. 

Local  Council,  OLIVER  O.  HAGA Boise. 

EUGENE  A.  COX Lewlston. 

ILLINOIS. 

Vice-President,  JOHN  C.  RICHBERQ Chicago. 

Local  Council,  JOHN  H.  WIGMORB Chicago. 

JULIAN  W.  MACK Chicago. 

RUSSELL  WHITMAN   Chicago. 

JOHN  T.  RICHARDS Chicago. 

OLIVER  A.  HARKER Champaign. 

A.  W.  O'HARA Carthage. 

GEORGE  T.  PAGE Peoria. 

BLEWETT  LEE  Chicago. 

INDIANA. 

Vice-President,  MERRILL  MOORES  Indianapolis. 

Local  Council,  WILLIAM  A.  KETCH  AM Indianapolis. 

JOHN  L.  RUPE Richmond. 

DANIEL  FRAZER Fowler. 

SAMUEL  O.  PICKENS IndianapoUs. 

HARRY  B.  TUTHILL Michigan  City. 

IOWA. 

Vice-President,  JAMES  O.  CROSBY Gamavillo. 

Local  Council,  JOHN  F.  DBVITT Muscatine. 

E.  M.  CARR Manchester. 

JOHN  DEERY Dubuque. 

MARK  A.  WALSH Clinton. 

ELMER  A.  WILCOX Iowa  City. 

JOHN  CLIGGETT    Mason  City. 

WALLACE  R.  LANE Des  Moines. 

KANSAS. 

Vice-President,  PARK  B.  PULSIFER Concordia. 

Local  Council,  S.  H.  ALLEN Topeka. 

HENRY  A.  SCANDRETT Topeka, 

J.  G.  SLONBCKER Topeka. 
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KENTUCKY. 

Vice-President,  W.  O.  HARRIS Louisville. 

Local  Council,  CLARENCE  C.  HIEATT Louisville. 

WARREN  B.  SETTLE Bowling  Green. 

SWAGAR  SHERLEY   Louisville. 

JOHN  C.  DOOLAN Louisville. 

W.  H.  MACKOY Covington. 

LOUISIANA. 

Vice-President,  EDGAR  H.  FARRAR New  Orleans. 

Local  Council,  HUNTER  C.  LEIAKE New  Orleans. 

W.  O.  HART New  Orleans. 

J.  R.  THORNTON Alexandria. 

GEORGE  H.  TERRIBERRY. . . .  New  Orleans. 

WILLIAM  C.  DUFOUR New  Orleans. 

MAINE. 

Vice-President,  GEORGE  E.  BIRD Portland. 

Local  Council,  HANNIBAL  B.  HAMLIN Ellsworth. 

EDWARD  WOODMAN  Portland. 

JOHN  B.  MADIGAN Houlton. 

CHARLES  S.  COOK Portland. 

WILLIAM  B.  SKBLTON Lewiston. 

MARYLAND. 

Vice-President,  THOMAS  J.  MORRIS Baltimore. 

Local  Council,  GEORGE  M.  SHARP Baltimore. 

ALFRED  S.  NILBS Baltimore. 

STEVENSON  A.  WILLIAMS. ..  Bel  Air. 

ARTHUR  STBUART Baltimore. 

BENJAMIN  A.  RICHMOND. . . .  Cumberland. 

RICHARD  BERNARD   Baltimore. 

FRANK  G.  TURNER Baltimore. 

WALTER  I.  DAWKINS Baltimore. 

MASSACHUSETTS. 

Vice-President,  ALFRED  HEMENWAY  Boston. 

Local  Council,  CHARLES  B.  BARNES,  JR Boston. 

JOSEPH  HENRY  BBALE,  JR ..  Cambridge. 

SAMUEL  C.  BENNETT Boston. 

WILLIAM  V.  KELLEN Boston. 

GILBERT  A.  A.  PEVEY Cambridge. 

S.  R.  WRIGHTINGTON Boston. 
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BOCHIGAN. 

Vice-President.  WIIX.IAM  L.  JANUARY Detroit 

Local  Council,  CHARLBS  M.  WILSON Grand  Ri^ids. 

WESLEY  W.  HYDE Grand  Rapids, 

JAMES  F.  BARNETT Grand  Rapids. 

GEORGE  W.  BATES Detroit 

JESSE  ARTHUR Battle  Creek. 

HENRY  M.  BATES Ann  Arbor. 

MINNESOTA. 

Vice-President,  AMBROSE  TIGHE St  Paul. 

Local  Council,  JED  L.  WASHBURN Duluth. 

CHARLES  W.  FARNHAM St  Paul. 

JOHN  O.  P.  WHEELWRIGHT.  .Minneapolis. 

DANIEL  FISH  Minneapolis. 

PIERCE  BUTLEHl St  Paul. 

CARROLL  A.  NYE Moorhead. 

MISSISSIPPI. 

Vice-President,  C.  C.  DUNN Meridian. 

Local  Council,  JAMES  H.  NEVILLE Gulf  port. 

CHALMERS  M.  WILLIAMSON .  Jackson. 

MURRAY  F.  SMITH Vicksburg. 

JAMES  S.  SEXTON Hazleburst  . 

MISSOURI. 

Vice-President  EDWARD  C.  ELIOT St  Louis. 

Local  Council,  JOHN  W.  NOBLE St  Louis. 

JOHN  D.  LAWSON Columbia. 

SENECA  N.  TAYLOR St.  Louis. 

THOMAS  M.  PIERCE St  Louis. 

LEE  W.  HAGBRMAN St  Louis. 

THOMAS  H.  REYNOLDS Kansas  City. 

WALTER  D.  COLES St.  Louis. 

MONTANA. 

Vice-President,  W.  B.  RODGERS Anaconda. 

Local  Council,  W.  N.  NOFFSINGER Kallspell. 

THEODORE  BRANTLEY  Helena. 

NEBRASKA. 

Vice-President  W.  G.  HASTINGS Lincoln. 

Local  Council,  ELEAZER  WAKELEY Omaha. 

GEORGE  D.  AYERS Lincoln. 

GEORGE  P.  COSTIGAN,  JR ...  Lincoln. 

EDMUND  M.  BARTLETT Omaha. 

RALPH  W.  BRECKENRIDGE. .  Omaha. 

JOHN  L.  WEBSTER Omaha. 

IRVING  F.  BAXTER Omaha. 


VIGB-PRB8IDENTS   AND  LOCAL  COUKCII^.  165 

NEVADA. 

Vice-PreBident,  (Vacant)    

Local  Council,  (Vacant)    

NEW  HAMPSHIRE. 

Vice-President,  OLIVER  E.  BRANCH Manchester. 

Local  Council.  FRANK  L.  STREETER Concord. 

CHARLES  H.  BURNS Nashua. 

IRA  A.  CHASE Bristol. 


NEW  JERSEY. 

Vice-President,  ROBERT  H.  McCARTER Newark. 

Local  Council,  ALAN  H.  STRONG New  Brunswick. 

CHARLES  BORCHERLING  . . .  Newark. 

JOHN  R.  HARDIN Newark. 

EDWARD  Q.  KEASBET Newark. 

ADRIAN  RIKER  Newark. 


NEW  MEXICO. 

Vice-President,  THOMAS  B.  CATRON Sante  Fe. 

Local  Council,  WILLIAM  H.  POPE Roswell. 


NEW  YORK. 

Vice-President,  WILLIAM  B.  HORNBLOWER . .  New  York. 
Local  Council,  ANSLBY  WILCOX Buffalo. 

HENRY  D.  ESTABROOK New  York. 

THEODORE  SUTRO New  York. 

FREDERICK  W.  CAMERON . . .  Albany. 

HENRY  L.  BOGERT New  York. 

WILLIAM  P.  GOODBLLE Syracuse. 

EDGAR  J.  NATHAN New  York. 


NORTH  CAROLINA. 

Vice-President,  CLEMENT  MANLY Winston-Salem. 

Local  Council,  CHARLES  A.  MOORE Asheville. 

W.  P.  BYNUM,  JR Greensboro. 

JOHN  L.  BRIDGBRS Tftrboro. 

WILLIAM  D.  PRUDEN Edenton. 

A.  B.  ANDREWS,  JR Raleigh. 
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NORTH  DAKOTA. 

Vice-President.  NEWTON  C.  YOUNG Fargo. 

Local  Council,  BURLEIGH  F.  SPALDING Fargo. 

ANDRE3W  A.  BRUCE Grand  Forks. 

TRACY  R.  BANGS Grand  Forlcs. 

WILLIAM  H.  THOMAS Leeds. 

JAMES  M.  AUSTIN Ellendale. 

HARRISON  A.  BRONSON Grand  Forks. 

OHIO. 

Vice-President,  LAWRENCE  MAXWELL Cincinnati. 

Local  Council,  WILLIAM  P.  ROGERS Cincinnati. 

HARRY  B.  ARNOLD Columbus. 

CHARLES  T.  GREVB Cincinnati. 

ATLEE  POMERENE Canton. 

ROBERT   J.   KING Zanesvllle. 

OKLAHOMA. 

Vice-President,  J.  R.  KEATON Oklahoma  City. 

Local  Council,  W.  H.  KORNEGAY Vinita. 

T.  J.  WOMACK Alva. 

CLIFFORD  L.  JACKSON Muskogee. 

S.  H.  HARRIS Oklahoma  City. 

OREGON. 

Vice-President,  CHARLES  H.  CAREY Portland. 

Local  Council,  THOMAS  O'DAY Portland. 

ALEXANDER  BERNSTEIN  . . .  Portland. 

FREDERICK  V.  HOLMAN Portland. 

ROBERT  S.  BEAN Salem. 

W.  B.  DILLARD St.  Helens. 

GEORGE  E.  CHAMBERLAIN.. Portland. 

CHARLES  E.  WOLVERTON ...  Portland. 

THOMAS  G.  GREENE Portland. 

PENNSYLVANIA. 

Vice-President,  FRANCIS  J.  O'CONNOR Johnstown. 

Local  Council,  EDWARD  J.  FOX Easton. 

ROBERT  D.  JENKS Philadelphia. 

FRANCIS  FISHER  KANE Philadelphia. 

HENRY  C.  NILES York. 

J.  M.  SWEARINGEN Pittsburgh. 

WILLIAM  A.  WILCOX Scranton. 


v:cE-rw^i:^:Nr^  vni*  ivv  \;  vVvNv;.^^  l^* 


RHODK  ISLAX1X 

Vke^Pnesldeot.  JA3iIK^  TliaJNOiHAST rivMu*^vyv 

Load  CooBcil.  PARI  r$  BAKKR X^>»|HNrt. 

DEXTER  R  POTTER IV>\K!<«<^ 

ALBERT  A.  BAKER l>t»vW^<^ 

RATHBOXB  GARl^KR l^wvW^c^ 

THOMAS  A.  JENCKKS I^r\^vixt^<^ 

SOUTH  CAROUXA. 

Vice-President,  If ,  HERNDON  MlX>RE WlumN*. 

Locml  OoqucU.  AUGrSTlNE  T.  SMYTH  K Oh^rWlon. 

HSNRT  BVIST Ch%rl«tt<itt. 

&  J.  SIMPSON* Spwtiuiburip. 

GEORGE  a  MOWER NVwlwry, 

P,  AI^STON  WIUXX^X Flor^mnv 

SIMEON  HYDE   Ohnri^tott. 

JOHN  P,  THOMAS.  JR l\»l«mM*. 

SOUTH  DAKOTA. 

VIce-Prealdent,  JOHN  H,  VOORHKKS Stoux  h^^U*. 

Local  Council,  THOMAS  STERLING WrnUUon. 

THOMAS  H.  NULL H«ron» 

BARTLETT  TRIPP Yankton, 

W.  Q.  RICK l>wniwood» 

CHARLES  S,  WHITING 1")^  Sniot. 

TENNESSEE. 

Vice-President.  ALBERT  W.  BIGGS Momphlu. 

Local  Council,  CHARLES  N.  BItRCH Momphi«. 

CHARLES  T.  CATES.  JU KnoxvlUo. 

LEWIS  M,  COLEMAN ChattanooKa. 

ROBERT  LITSK NaRhvlllo. 

TEXAS. 

Vice-President,  R,  B.  L.  SANER Dalian. 

Local  Council,  HIRAM  GLASS Toxarkana. 

WYNDHAM  KEMP  El  Paiio. 

F.  CHARLES  HUME,  JK Houston. 

C.  C.  POTTER GainoHVlllo. 

UTAH. 

Vice-President,  PARLEY  L.  WILLIAMS Salt  Lako  CUy. 

Local  Council,  EDWARD  B.  CRITCHLOW. . . .  Salt  Lako  CUy. 
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VERMONT. 

Vice-President,  CHARLES  H.  ROBB Bellows  Falls. 

Local  Council,  FREDERICK  M.  BUTLER Rutland. 

VIRGINIA. 

Vice-President,  S.  GRIFFIN  Bedford  City. 

Local  Council,  S.  S.  P.  PATTESON Richmond. 

THEODORE  S.  GARNETT Norfolk. 

CHARLES  A.  GRAVES University  of  Va. 

JOHN  S.  BARBOUR Fairfax. 

WASHINGTON. 

Vice-President,  W.  A.  PETERS Seattle. 

Local  Council,  WILLIAM  A.  HUNEKE Spokane. 

E.  B.  CUSHMAN Tacoma. 

WEST  VIRGINIA. 

Vice-President,  GEORGE  B.  PRICE Charleston. 

Ix)cal  Council,  B.  MASON  AMBLER Parkersburg. 

WILLIAM  P.  HUBBARD Wheeling. 

WILLIAM  N.  MILLER Parkersburg. 

WM.  HENRY  WOLFE,  JR Parkersburg. 

WISCONSIN. 

Vice-President,  BURR  W.  JONES Madison. 

Local  Council,  JOHN  J.  JENKINS Chippewa  Falls. 

GEORGE  D.  VAN  DYKE Milwaukee. 

GEORGE  P.  MILLER Milwaukee. 

NEAL  BROWN  Wausau. 

WILLIAM  PITT  BARTLETT. . .  Eau  Claire. 

WYOMING. 

Vice-President,  JOHN  W.  LACEY Cheyenne. 

Local  Council,  TIMOTHY  F.  BURKE Cheyenne. 

GIBSON  CLARK Cheyenne. 

CHARLES  W.  BURDICK Cheyenne. 

NELLIS  E.  CORTHELL Laramie. 


STANDING  COMMITTEES. 

1908—1909. 

JUEISPttUDKNCB  AND  IdLW  RSPOftM, 

P.  W.  MBLDRIM.  Sayannab,  Georgia. 
CHAIULBS  GLAFLIN  AJULEN,  St  Louis,  Missouri. 
WILLIAM  A  KBTCHAM,  Indianapolis,  Indiana. 
M.  F.  DICKINSON,  Bopton.  Massachusetts. 
C.  A.  SEVERANCE,  St  Paul,  Minnesota. 

JUDICIAI.  ADMnVISTaATION   AND  RKICXDIAI.  PBOCKDUBK. 

HENRY  D.  BSTABROOK,  New  York,  New  York. 
WILLIAM  P.  BREEN,  Fort  Wayne,  Indiana. 
THOMAS  J.  KERNAN,  Baton  Rouge,  Louisiana. 
CHARLES  F.  AMIDON.  Fargo,  North  Dakota. 
QEORGE  A.  FOLLANSBEE,  Chicago,  Illinois. 

Lbqal  Education  and  Admissions  to  the  Bar. 

HE7NRY  WADE  ROGERS,  New  Haven,  Connecticut 
JOSEPH  HENRY  BEALE,  Ja.,  Cambridge,  Massachusetts. 
LAWRENCE  MAXWELL,  Ja.,  Cincinnati,  Ohio. 
SELDKN  P.  SPENCER,  St  Louis,  Missouri. 
ROSCOE  POUND,  Chicago,  Illinois. 

Commercial  Law. 

GEORGE  WHITES^OCK,  Baltimore,  Maryland. 

W.  U.  HENSEL,  Lancaster,  Pennsylvania. 

ALDIS  B.  BROWNE,  Washington,  District  of  Columbia. 

ERNEST  T.  FLORANCE,  New  Orleans,  Louisiana. 

FRANCIS  B.  JAMES,  Cincinnati,  Ohio. 

International  Law. 

CHARLES  NOBLE  GREGORY.  Iowa  City,  Iowa. 

JAMES  O.  CROSBY,  Gamavillo,  Iowa. 

WILLIAM  L.  PBNFIBLD,  Washington,  District  of  Columbia. 

JAMES  B.  SCOTT,  Washington,  District  of  Columbia. 

JOHN  BASSETT  MOORE,  New  York,  New  York. 
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Publication!  s. 

FRANCIS  B.  JAMES,  Cincinnati.  Ohio. 
CHARLES  NOBLE  GREGORY,  Iowa  City.  Iowa. 
JAMES  BARR  AMES,  Cambridge,  Massachusetts. 
EDMUND  F.  TRABUE,  Louisville,  Kentucky. 
C.  LA  RUE  MUNSON,  Williamsport,  Pennsylyania. 


GRI£TANCE8. 

MOORFIELD  STOREY,  Boston,  Massachusetts. 
U.  M.  ROSE,  Little  Rock,  Arkansas. 
CHARLES  F.  MANDERSON,  Omaha,  Nebraska. 
EDMUND  WETMORE,  New  York,  New  York. 
ALTON  B.  PARKER,  New  York,  New  York. 


Obituaries. 

JOHN  HINKLEY,  Baltimore,  Maryland. 
SELDEN  P.  SPENCER,  St.  Louts,  Missouri. 
ME31RILL  MOORES,  Indianapolis,  Indiana. 


Law  Repobtino  and  Digesting. 

EDWARD  Q.  KEASBEY,  Newark,  New  Jersey. 

CHARLES  HENRY  BUTLER  (Wash.,  D.  C),  New  York,  New  York. 

WILLIAM  V.  KELLEN,  Boston,  Massachusetts. 

NATHAN  WILLIAM  MacCHESNEY,  Chicago,  Illinois. 

WILLIAM  DRAPER  LEWIS,  Philadelphia,  Pennsylvania. 


Patent,  Trade-Mark  and  Copyright  Law. 

R.  S.  TAYLOR,  Fort  Wayne,  Indiana. 

ARTHUR  STEUART,  Baltimore.  Maryland. 

OTTO  R.  BARNETT,  Chicago.  Illinois. 

JOSEPH  R.  EDSON.  Washington,  District  of  Columbia. 

FREDE:RICK  p.  fish,  Boston,  Massachusetts. 

Insurance  Law. 

RALPH  W.  BRECKENRIDGB,  Omaha.  Nebraska. 
RODNEY  A.  MEJRCUR,  Towanda,  Pennsylvania. 
WILLIAM  R.  VANCE,  Washington,  District  of  Columbia. 
ROBERT  DUNLAP,  Chicago,  Illinois. 
WILLIAM  H.  BURGES.  El  Paso,  Texas. 


STANDING   COMMITTEES.  ITl 

Unifqkm  Stats  Laws. 

« 

AlCASA  B(.  BATON,  Providence,  Rhode  Island,  Chairman. 

FREDERICK  6.  BROMBERG,  Mobile,  Alabama. 

JOHN  J,  HAWKINS,  Prescott,  Arizona  Territory. 

ASHLEY  COCKRIULi,  Little  Rock,  Arkansas. 

CHARLES  MONROE,  Los  Angeles,  California. 

HENRY  T.  ROGERS,  Denver,  Colorado. 

SEYMOUR  C.  LOOMIS,  New  Haven,  Connecticut 

JOHN  R.  NICHOLSON.  Dover,  Delaware. 

F.  L  SIDDONS,  Washington,  District  of  Columbia. 

R.  W.  WILLIAMS,  Tallahassee,  Florida. 

P.  W.  MIILDRIM,  Savannah,  Georgia. 

DAVID  L.  WITHINGTON,  Honolulu,  Hawaii  Territory. 

WILLIAM  W.  WOODS,  Wallace,  Idaho. 

ALFRED  ORENDORFF,  Springfield,  Illinois. 

JOHN  MORRIS,  Fort  Wayne,  Indiana. 

EMLIN  McCLAIN,  Iowa  City,  Iowa. 

J.  WILLIS  GLEED,  Topeka,  Kansas. 

SWAGER  SHERLEY,  Louisville,  Kentucky. 

W.  O.  HART,  New  Orleans,  Louisiana. 

CHARLES  F.  LIBBY,  Portland,  Maine. 

STEVENSON  A.  WILLIAMS,  Bel  Air,  Maryland. 

ALFRED  HEMENWAY,  Boston,  Massachusetts. 

GEORGE  W.  BATES,  Detroit,  Michigan. 

ROME  G.  BROWN,  Minneapolis,  Minnesota. 

E.  J.  BOWERS,  Bay  St.  Louis,  Mississippi. 

SHEPARD  BARCLAY,  St,  Louis,  Missouri. 

HIRAM  KNOWLES,  Missoula,  Montana. 

JOHN  L.  WEBSTER,  Omaha,  Nebraska. 

SAMUEL  L  CARPENTER,  Goldfield,  Nevada. 

OLIVER  E.  BRANCH,  Manchester,  New  Hampshire. 

JAMES  J.  BERGEN,  Somerville,  New  Jersey. 

THOMAS  B.  CATRON,  Santa  F6,  New  Mexico  Territory. 

A.  J.  McCRARY,  Blnghampton,  New  York. 

J.  CRAWFORD  BIGGS,  Durham,  North  Carolina. 

ANDREW  A.  BRUCE,  Grand  Forks,  North  Dakota. 

FRANCIS  B.  JAMBS,  Cincinnati,  Ohio. 

FRANK  WELLS,  Oklahoma  City,  Oklahoma. 

CHARLES  H.  CAREY,  Portland,  Oregon. 

WALTER  GEORGE  SMITH,  Philadelphia,  Pennsylvania. 

T.  MOULTRIE  MORDECAI,  Charleston,  South  Carolina. 

C.  O.  BAILHnr,  Sioux  Falls,  South  Dakota. 

CHARLES  N.  BURCH,  Memphis,  Tennessee. 

HIRAM  GLASS,  Texarkana,  Texas. 
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P.  L.  WILLIAMS,  Salt  Lake  City,  Utah. 

ELIHU  B.  TAFT,  Burlington.  Vermont. 

R0BE3RT  M.  HUGHES,  Norfolk,  Virginia. 

E.  C.  HUGHES,  Seattle,  Washington. 

W.  W.  VAN  WINKLE,  Parkersburg,  West  Virginia. 

EDWARD  W.  FROST,  Milwaukee,  Wisconsin. 

JOHN  W.  LACEY,  Cheyenne,  Wyoming. 

Taxation. 
THEODORE  SUTRO,  New  York,  New  York. 
FREDERICK  N.  JUD90N,  St.  Louis,  Missouri. 
AMASA  M.  EATON,  Providence,  Rhode  Island. 
ALBERT  W.  BIGGS,  Memphis,  Tennessee. 
EDGAR  H.  FARRAR,  New  Orleans,  Louisiana. 


SPECIAL  COMMITTEES. 

Title  to  Real  Estate. 

JOHN  FLETCHER,  Little  Rock,  Arkansas. 

HENRY  C.  NILBIS,  York,  Pennsylvania. 

J.  VAN  VECHTEN  OLCOTT,  New  York,  New  York. 

Proposed  Coptbight  Bill. 

ARTHUR  STEUART,  Baltimore,  Maryland. 
En3WARD  S.  ROGESIS.  Chicago,  Illinois. 
HENRY  E.  RANDALL,  St.  Paul,  Minnesota. 
ROBERT  H.  PARKINSON,  Chicago,  Illinois. 
ANTONIO  KNAUTH,  New  York,  New  York. 
WILLIAM  L.  PUTNAM,  Boston,  Massachusetts. 
FRANK  P.  PRICHARD,  Philadelphia,  Pennsylvania. 
MBLYILLB  CHURCH,  Washington,  District  of  Columbia. 
WILUAM  B.  HORNBLOWBR,  New  York,  New  York. 
PAtJL  BAKEWELL,  St.  Louis,  Missouri. 

To    SX7GGE8T  REMEDIES    AND    FORMULATE   PROPOSED   LaWS    TO    PREVENT 

Delay  and  Unnecessary  Cost  in  Litioation. 

EVERETT  P.  WHEEILER,  New  York,  New  York. 

ROSCOE  POUND,  Chicago,  Illinois, 

CHARLES  F.  AMIDON,  Fargo,  North  Dakota. 

JOSEPH  HENRY  BEALE,  Jr.,  Cambridge,  Massachusetts. 

FRANK  IRVINE,  Ithaca,  New  York. 

SAMUEL  C.  EASTMAN,  Concord,  New  Hamimhire. 

WILLIAM  E.  MIKELL,  Philadelphia,  Pennsylvania. 

HENRY  D.  BSTABROOK,  New  York,  New  York. 

EDWARD  T.  SANFORD,  Knoxvllle,  Tennessee. 

CHARLES  B.  UTTLBFIELD,  New  York,  New  York. 

CHARLES  S.  HAMLIN,  Boston,  Massachusetts. 

CHARLES  B.  ELLIOTT,  Minneapolis,  Minnesota. 

OEOROE  TURNER,  Spokane,  Washington. 

JOHN  D.  LAWSON,  C61umbia.  Missouri. 

WILLIAM  L.  JANUARY,  Detroit,  Michigan. 

Manaoerb  or  Comparative  Law  Bttrbau  Appointed  on  Behalt  or 

American  Bar  Association. 

EDGAR  H.  FARRAR,  New  Orleans.  Louisiana. 
CLIFFORD  S.  WALTON.  Washington,  District  of  Columbia. 
GEORGE  W.  KIRCHWEY,  New  York,  New  York. 
JOHN  H.  WIGMORE,  Chicago,  Illinois. 
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Abbey,  Chabixs  P Chicago,  111. 

Abbot,  Evebett  V New  York,  N.  Y. 

Abbott,  A.  L St.  Louis,  Mo. 

Abbott,  B.  F Atlanta,  Ga. 

Abbott,  Edwin  M Philadelphia,  Pa. 

Abbott,  Howabd  S Minneapolis,  Minn. 

Abbott,  Howard  T Duluth,  Minn. 

Abbott,  Lyman  New  York,  N.  Y. 

Abbott,  William  H Bellingham,  Wash. 

Abel,  W.  H Montesano,  Wash. 

Abele,  Oboboe  W Boston,  Mass. 

Abebt,  William  Stone Washington,  D.  G. 

Adams,  Chables  S JacksonTille,  Fla. 

Adams,  Elbbidge  L New  York,  N.  Y. 

Adams,  Elmeb  H Chicago,  111. 

Adams,  Richabd  H.  T.,  Jb Lynchburg,  Va. 

Adams,  Samxtel  B Savannah,  Qa. 

Adams,  Walteb So.  Framingham.  Mass. 

Addoms,  Mortimeb  C New  York,  N.  Y. 

Adkins,  William  H Easton,  Md. 

Agab,  John  O New  York,  N.  Y. 

Aoatin,  a.  L Duluth,  Minn. 

AiKENS,  Fbank  R Sioux  Falls«  S.  D. 

Albebt,  Chables  S Minneapolis,  Minn. 

Albebtson,  Robebt  B Seattle,  Wash. 

Albin    John   H Concord,  N.  H. 

Albbioht,  J.  W.  (Berkeley,  Cal.) Nome,  Alaska  Ter. 

Alden,  W.  T Chicago,  111. 

Aldbich,  Clarence  A Providence,  R.  I. 

Alexander,  Edward  A New  York,  N.  Y. 

Alexander,  Julian  J Baltimore,  Md. 

Alexander,  Lucien  H Philadelphia,  Pa. 

Alexander,  Taliaferro Shreveport,  La. 

Allen,  Albert Spokane,  Wash. 

Allen,  Charles  Claflin ,. . .  St.  Louis,  Mo. 

Allen,  Charjjcs  L Chicago,  111. 
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Alucv,  Cufiobd  B St  Louis,  Ma 

AiXKN,  p.  Stubges  (New  York.  N.  T.> Sprio^eld,  M«s& 

Alles,  Fkaick  D Boston,  Mftss. 

AixKx.  FkED.  J Sanford*  Me« 

AixEN.  FuDEsicK  L New  York,  N,  Y. 

AixEx,  Geoboe  W Denver,  Col. 

Ajjles^  Jamss  a New  York*  N.  Y. 

ALUDf,  John  R Lexington,  Ky. 

Ajxxn.  Laion  Louisville,  Ky. 

Allen,  Stefhkn  H Topeka,  Kan. 

AixEN,  T.  N Olympia.  Wash. 

Allen.  William  V Madison,  Neb. 

Allen,  Yobke  New  York,  N.  Y, 

Aluson,  Wilxjam  B Seattle,  Wash. 

Alston,  6.  C Everett,  Wash. 

Ambler,  B.  Mason Parkersburg,  W.  Va. 

Ames,  Chables  B Oklahoma  City,  Okla. 

Ames,  F.  W Mayville,  N.  D. 

Ames,  James  Babb Cambridge,  Mass. 

Amidon,  Chables  F Fargo,  N.  D. 

Anablb,  Coubtland  V New  York,  N.  Y. 

Andebson,  a.  a Seattle,  Wash. 

Andebson,  Elbbidqe  R Boston.  Mass. 

Andebson,  Gbobob Vicksburg,  Miss. 

Andebson,  George  W Boston,  Mass. 

Andebson,  J.  A Los  Angeles,  Cal. 

Andebson,  Milton  H Hancock,  Iowa. 

Andebson,  Robebt  L Ocala,  Fla. 

Andebson,  Thomas  H Washington,  D.  C. 

Andebson,  W.  B Minneapolis,  Minn. 

Andebson,  William  Y.  C Philadelphia.  Pa. 

Andbe,  John  K Philadelphia,  Pa. 

Andbews,  Alexandeb  Botd,  Jr Raleigh,  N.  C. 

Andbews,  C.  L Augusta,  Me. 

Andrews,  Champe  S New  York,  N.  Y. 

Andbews,  James  D New  York.  N.  Y. 

Anoell,  Walteb  F Providence,  R.  1. 

Ankeny,  a.  T Minneapolis,  Minn. 

Annis,  Fbank  J Fort  Collins.  Col. 

Ansbebbt,  T.  T Defiance,  Ohio. 

Anthoine,  William  R Portland,  Me. 

ApMadoc,  W.  Tudob Chicago.  111. 

Appell,  Albebt  J New  York,  N.  Y. 

Apperson,  Lewis Mt.  Sterling,  Ky. 
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Appleoate,  John  S Red  Bank,  N.  J. 

Appleton,  Fbedebick  H Bangor,  Me. 

Appleton,  John  H Boston,  Mass. 

Abcheb,  V.  B Parkersburg,  W.  Va. 

Abctandeb,  John  W Minneapolis,  Minn. 

Abmbtbono,  Edward  Ambles Camden,  N.  J. 

Armstbono,  James  D St  Paul,  Minn. 

Armstbono,  Johnston New  Orleans,  La. 

Abnold,  Habbt  B Columbus,   Ohio. 

Abnold,  Joseph  A New  York,  N.  Y. 

Abnold,  Lynn  J Cooperstown,  N.  Y. 

Abnold,  Reuben  R Atlanta,  Oa. 

Abnold,  William  H Texarkana,  Ark. 

Abnstein,  Emanuel New  York,  N.  Y. 

Abthub,   Jesse    Battle  Creek,  Mich. 

Abvine,  E.  P New  Haven,  Conn. 

Ash,  David Baltimore,  Md. 

AsHHUBST,  Richabd  L Philadelphia,  Pa. 

Ashley,  Clarence  D New  York.  N.  Y. 

Ashley,  Henry  De  L Kansas  City,  Mo. 

AsHTON,  James  M Tacoma,  Wash. 

Asp,  Henby  E Guthrie,  Okla. 

Atkins,  Joseph  L Washington,  D.  C. 

Atkinson,  Henby  A Richmond.  Va. 

Atkinson,  W.  D Parsons,  Kan. 

Atwood,  John  H Leavenworth,  Kan 

Aust,  Geoboe  F Seattle,  Wash. 

Austin,  James  M Ellendale,  N.  D. 

Austbian,  Alfbed  S Chicago,  111. 

AuTBY,  James  L Houston,  Tex. 

AvEBY,  A.  G Spokane,  Wash. 

Aveby,  John  C Pensacola,  Fla. 

Axteli^  BiZBA  P Jacksonville,  Fla. 

Ayeb,  Habry  B Biddeford,  Me. 

Ayebs,  Geobqe  D Lincoln,  Neb. 

B abb,  Henby  B Denver,  Col. 

Babb,  James  E Lewiston,  Ida. 

Babbitt,  Bybon  F St.  Louis,  Mo. 

Babbitt,  Kubnel  R New  York,  N.  Y. 

Babcock,  E Wells,  Minn. 

Babst,  Eabl  D New  York,  N.  Y. 

Backus,  Henby  Clinton New  York,  N.  Y. 

Bacon,  Levi  Sewabd Washington,  D.  C. 

Bacon,  Selden New  York,  N.  Y. 

Baeb,  Geoboe  F Reading,  Pa. 
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Bailet,  Chakles  O Sioux  Falls,  S.  D. 

Bailet,  Gboboe  H Seattle,  Wash. 

Bailbt,  Hollis  R Boston,  Mass. 

Bailet,  Mobton  S ' Canon  City,  Col. 

Baiuet,  Wiluah  D Duluth,  Minn. 

Bakes,  Albebt  A Providence,  R.  I. 

Bakes,  Chabixs  S Columbus,  Ind. 

Bakes,  Daitiel  W Washington,  D.  C. 

Bakes,  Dakius Newport,  R.  I. 

Bakes,  Robebt  A Jacksonville,  Fla. 

Bakes,  Wiluam  H Jacksonville,  Fla. 

Bakewell,  Paul St.  Louis,  Mo. 

Baldwin,  Albebt   Duluth,  Minn. 

Baldwin,  Alfbed  C Derby,  Conn. 

Baldwin,  Henbt  R Chicago,  111. 

Baldwin,  Jesse  A Chicago,  111. 

Baldwin,  Simeon  E New  Haven,  Conn. 

Baldwin,  W.  W Burlington,  Iowa. 

Ball,  Dan  H Marquette,  Mich. 

Ball,  Fhed.  S Montgomery,  Ala. 

Ball,  R.  E Kansas  City,  Mo. 

Balliet,  Andbew  J Seattle,  Wash. 

Ballingeb,  H Seattle,  Wash. 

Ballingeb,  Richabd  a Seattle,  Wash. 

Baixou,  Daniel,  R Providence,  R.  I. 

BANCSorr,  Edqab  A Chicago,  111. 

Bangs,  Fbancis  S New  York,  N.  Y. 

Bangs,  Geoboe  A Grand  Forks,  N.  D. 

Bangs,   Tbacy   R Grand  Forks,  N.  D. 

Banks,  Lem Memphis,  Tenn. 

Banton,  Joab  H New  York,  N.  Y. 

Babbeb,  Abthub  William New  York,  N.  Y. 

Babbeb,  Chables Oshkosh,  Wis. 

Babbeb,  O.  M Bennington,  Vt. 

Babboub,  John  S.  ; Fairfax,  Va. 

Babclat,  Shepabd  St.  Louis,  Mo. 

Babdwell,  Winfield  W Minneapolis,  Minn. 

Babkeb,  Henbt  F Cambridge.  Minn. 

Babnabd,  Ralph  P Washington,  D.  C. 

Babnes,  Albebt  C Chicago,  III. 

Babnes,  Chables  B.,  Jb Boston,  Mass. 

Babnes,  John  B Norfolk,  Neb. 

Babnes,  John  Hampton Philadelphia,  Pa. 

Babnett,  James  F Grand  Rapids,  Mich. 

Babnett,  Otto  R Chicago,  111. 
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Babnet,  C.  R Seattle.  Wash. 

Basnet,  Walteb  H Providence,  R.  I. 

Babbxt,  Thomas  C Shreveport,  La. 

Babbett,  James  M Fort  Wayne,  Ind. 

Babboll,  Hope  H Chestertown,  Md. 

Babbows,  Chesteb  W Providence,  R.  I. 

Babbows,  Mobton  St.  Paul,  Minn. 

Babbs,  John  M Jacksonville,  Fla. 

Babbt,  Edmund  D Pasadena,  Cal. 

Babta,  Febdinand St.  Paul,  Minn. 

Babtels,  Gustave  C Denver,  Col. 

Babthell,  Edwabd  E Nashville,  Tenn. 

Babtholomew,  Plint  W Indianapolis,  Ind. 

Babtlett,  Chables  H Bangor,  Me. 

Babtlett,  Chables  L Maoon,  Qa. 

Babtlett,  Edmund  M Omaha,  Neb. 

Babtlett,  John  P New  York,  N.  Y. 

Babtlett,  William  Pitt Eau  Claire,  Wis. 

Babtlett,  William  W Minneapolis,  Minn. 

Babtlet,  Chables  Eable Chicago,  111. 

Babton,  Qeobge  P Chicago,  111. 

Babton,  Humphbey  St.  Paul,  Minn. 

Bashfobd,  R.  M Madison,  Wis. 

Baskin,  John  B Louisville,  Ky. 

Bassett,  Nobman  L Augusta,  Me. 

Bates,  Chables  W St.  Louis,  Mo. 

Bates,  Qeoboe  W Detroit,  Mich. 

Bates,  Henrt  M Ann  Arbor,  Mich. 

Bates,  Solomon  W Portland,  Me. 

Battin,  John  W Omaha,  Neb. 

Battle,  Alfred  Seattle,  Wash.. 

Bausman,  Fredkrick  Seattle,  Wash. 

Baxter,  E.  J Jonesboro,  Tenn. 

Baxter,  Ed Nashville,  Tenn. 

Baxteb,  Irving  F Omaha,  Neb. 

Baxter,  John  T Minneapolis,  Minn. 

Baxter,  Luther  L Fergus  Falls,  Minn. 

Batabd,  James  Wilson Philadelphia,  Pa. 

Beach,  John  K New  Haven,  Conn. 

Beach,  Myron  H Chicago,  111. 

Beale,  Charles   W Wallace,  Ida. 

Beale,  Joseph  Henry,  Jr Cambridge,  Mass. 

Beale,  William  G Chicago,  111. 

Beals,  Walter  B Seattle,  Wash. 

Bean,  Robekt  S Salem,  Ore. 
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Beane,  Fbed.  Emebt Hallowell^  Me. 

Beabdslet,  Abthub  L Glenwood  Springs,  GoL 

Beabdsuit,  Mokbis  B Bridgeport,  Conn. 

Beattt,  James  H Boise,  Ida. 

Beaumont,  John  W Detroit,  Mich. 

Bechhoefeb,  Chaeles  St.  Paul,  Minn. 

Beck,  George  F St.  Louis,  Mo. 

Beck,  James  M New  York,  N.  Y. 

Beckwith,  S.  Vilas New  York,  N.  Y. 

Bedell,  Geoboe  C Jacksonville,  Fla. 

Bedfobd,  Chables Tacoma,  Wash. 

Bedfobd,  J.  Claude Philadelphia,  Pa. 

Beebeb,  Dimneb Philadelphia,  Pa. 

Beekman,  Chables  K New  York.  N.  Y. 

Beeks,  W.  T Valdez,  Alaska  Ter. 

Beelxb,  Joseph  G North  Platte,  Neb. 

Beess,  George  E New  Haven»  Conn. 

Bbog,  William  R St.  Paul,  Minn. 

Bexcheb,  S.  Cliffobd Farmington,  Me. 

Bell,  Chables  U Andover,  Mass. 

Beix,  Clabk Dundee,  N.  Y. 

Bell,  J.  W Portland,  Oregon. 

Bell,  James  D Brooklyn,  N,  Y. 

Bell,  John  C Philadelphia,  Pa. 

Bell,  Joseph  C Trinidad,  Col. 

Bell,  W.  P Everett,  Wash. 

Benedict,  Abbaham  New  York.  N.  Y. 

Bennett,  David  C,  Jb New  York,  N.  Y. 

Bennett,  Edmon  G Denver,  Col. 

Bennett,  Samuel  C Boston,  Mass. 

Bennett,  William  H Minneapolis,  Minn. 

Bentley,  Ctbus Chicago,  111. 

Bentlet,  Fbedebick  W Chicago,  111. 

Benton,  C.  E Fort  Scott,  Kan. 

Beboen,  James  J Somerville,  N.  J. 

Bebgen,  Tunis  G New  York,  N.  Y. 

Bebnabd,  Richard   Baltimore,  Md. 

Bebnstein,  Alexandeb Portland,  Ore. 

Bebbt,  Walteb  V.  R Washington,  D.  C. 

BEBTOLErns,  Fbederick   Mauch  Chunk,  Pa. 

Best,  James  I Minneapolis,  Minn. 

Bestob,  Daniel  P Mobile,  Ala. 

Bethea,  Solomon  H Chicago,  111. 

Bettman,  Alfbed  Cincinnati,  Ohio. 

Bickfobd,  Walteb  M Missoula,  Mont. 
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BiDDLR,  Charles  Philadelphia,  Pa. 

BiDDLE,  W.  R Fort  Scott,  Kan. 

BiEREB,  A.  6.  CuRTiN Guthrle,  Okla. 

BiOELOw,  Melville  M Boston,  Mass. 

BiOGS,  A.  W Memphis,  Tenn. 

Biggs,  J.  Crawford Durham,  N.  C. 

BiJUR,  Nathan   New  York.  N.  Y. 

Billings,  Chari^es  L Chicago,  111. 

Billinoslet,  N.  B Liishon>  Ohio. 

Bingham,  James Indianapolis,  Ind. 

Bingham,  Robert  W Louisville,  Ky. 

Binnet,  Charles  Chauncet Philadelphia,  Pa. 

BiNNEY,  Harold   New  York,  N.  Y. 

Bird,  George  E Portland,  Me. 

BisBEE,  George  D Rumford  Falls.  Me. 

Bisbee,  Horatio   Jacksonville,  Fla. 

Bisbee,  Ralph  New  York,  N.  Y. 

BiscHOFF.  Henry.  Jr New  York,  N.  Y. 

Bissell,  John  H Detroit,  Mich. 

Black,  Alfred  L Bellingham,  Wash. 

Black,  W.  W Everett,  Wash. 

Blackburn,  Thomas  W Omaha,  Neh. 

BLACKMxm,  Paul  R Boston,  Mass. 

Blaine,  Elbert  F Seattle,  Wash. 

Blair,  Albert St.  Louis,  Mo. 

Blair,  Henry  P Washington,  D.  C. 

Blair,  Jesse  H Indianapolis,  Ind. 

Blair,  John  S Washington,  D.  C. 

Blake,  Ernest  E El  Reno,  Okla. 

Blake,  Freeman  K Chicago,  111. 

Blake,  Henby  F Seattle,  Wash. 

Blake,  James  Kinosley New  Haven,  Conn. 

Blakeley,  William  A Pittsburgh,  Pa. 

Blanchard,  Albert  L Bangor,  Me. 

Blanchard,  Arthur  P Little  Falls,  Minn. 

Blanchard,  Cyrus  N Wilton,  Me. 

Blandy,  Charles  New  York,  N.  Y. 

Bledsoe,  S.  T Ardmore,  Okla. 

Blevins,  John  A St  Louis,  Mo. 

Blodoett,  ESdward  C Boston,  Mass. 

Blodgett,  Henry  W. St.  Louis,  Mo. 

Blood,  H.  S Bottineau,  N.  D. 

Blood,  James  H Denver,  Col. 

Blount,  J.  H Macon,  Ga. 

Blount,  Wiluam  A Pensacola.  Fla. 
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Bltmteb,  Wiluam  H New  York,  N.  Y. 

Bodge,  Buoezik  L Portland,  Me. 

Boonrr,  Hnonr  L New  York.  N.  Y. 

BoGu;  W.  H Seattle.  Wash. 

BOHLEN,  FsANCis  H Philadelphia,  Pa, 

BoicE,  Adoustin'  Indianapolis,  Ind. 

BoMBEBQKB,  LoDDON  F Hammond,  Ind. 

BoN  APABTE,  Chables  J Baltimore.  Md. 

Bond,  Lkk Leavenworth.  Kan. 

Bond,  Samuel  R Washington,  D.  C. 

Boneb,  W.  W Aberdeen,  Wash. 

Bonner,  J.  W Nashville,  Tenn, 

Bonbon,  Robert   Dnhnque,  Iowa, 

BoNTNOE,  Robert  W Denver,  Col. 

Booth,  Chables  D Portland,  Me. 

Booth,  Robert  F Seattle.  W^ash. 

Booth,  Wh^bur  F Minneapolis,  Minn. 

BooTHBY,  John  William New  York,  N.  Y. 

Bobcherltng,  Charles   Newark,  N.  J. 

BoRCHERT,  Hermann   New  York.  N.  Y. 

BoRST,  WnsoN  Windom,  Minn. 

Boston,  Charles  A New  York.  N.  Y. 

BosTwiCK.  S.  A Everett,  Wash. 

Bostwick,  William  M.,  Jr Jacksonville.  Fla. 

BoswoRTH,  Orrin  L Bristol,  R.  I. 

BoucK,  Francis  B Leadvllle,  Col. 

Boudeman,  Dallas   Kalamazoo,  Mich. 

BouTELLE,  A.  J Galesburg,  IlL 

BouTTELLE,  M.  H Minneapolis,  Minn. 

BowEN,  Adna  G New  York,  N.  Y. 

Bowers,  E.  J Bay  St.  Louis,  Miss. 

Bowers,  Llotd  W Chicago,  111. 

Boyd,  A.  Hunheb Cumberland,  Md. 

BoTD,  Clarence  T Nashville,  Tenn. 

BoTLE,  Wilbur  F St.  Louis,  Mo. 

Boys,  William  H Streator,  111. 

BozEMAK,  Albebt  S Meridian,  Miss. 

Bradbury,  James  O Saco,  Me. 

Bradford,  Chester Indianapolis,  Ind. 

Bradtord,  Edward  G Wilmington,  Del. 

Bradley,  Andrew  Y Washington,  D.  C. 

Bradley,  William  M Portland. 

Brady,  Arthur  W Anderson,  Ind. 

Brady,  P.   J Cleveland,  Ohio. 

Branch,  Oliver  B Manchester,  N.  H. 
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Bbandeis,  Albebt  S Louisville.  Ky. 

Brandeis,  Louis  D Boston.  Mass. 

Bbandon,  Mobbis Atlanta,  Ga. 

Bbandt.  Emil  J Seattle,  Wash. 

Bbann,  Henby  a New  Tork,  N.  Y. 

Braicnan,  J.  DoDDBiDOE Cambridge,  Mass. 

Bbannon,  W.  W Weston,  W.  Va. 

Brantley,  Theodore  Helena,  Mont 

Bbantly,  Wiluam  T Baltimore,  Md. 

Bbasted,  Fbed Oklahoma  City,  Okla. 

Bbatton,  William  A Marlinton.  W.  Va. 

Bbaxton,  a.  C Richmond.  Va. 

Bbeathitt,  James Hopkinsvllle,  Ky. 

Bbeckenbidoe,  Ralph  W Omaha,  Neb. 

Bbeed,  William  C New  York.  N.  Y. 

Bbeen,  William  P Fort  Wayne,  Ind. 

Brewer,  Daniel  Chauncey Boston,  Mass. 

Bbeweb,  David  J Washington,  D.  C. 

Brewer,  L.  H Hoquiam,  Wash. 

Brewster,  James  H Ann  Arbor,  Mich. 

Bbice.  Albebt  G New  Orleans,  La. 

Bbidgebs,  John  L Tarboro.  N.  C. 

Bbidges,  J.  B Aberdeen,  Wash. 

Bbiggs,  Asa  G St  Paul,  Minn. 

Brioos,  Chables  G Caribou,  Me. 

Bright,  Michael  S , Duluth,  Minn. 

Brightly,  Frank  F Philadelphia,  Pa. 

Briscoe,  Chables  H Hartford.  Conn. 

Bbiscob,  John  P Prince  Frederick,  Md. 

Bbitt,  E.  W Lob  Angeles,  Cal. 

Britton.  Alexander Washington,  D.  C. 

Brizzolara,  James  Fort  Smith,  Ark. 

Brock,  Charles  R Denver,  Col. 

Brockett,  Norwood  W Seattle.  Wash. 

Brodek,  Charles  A New  York   N.  Y. 

Brogan,  Francis  A Omaha,  Neb. 

Brombero,  Fhedebick  G Mobile,  Ala. 

Brome,  Harrison  C Omaha,  Neb. 

Bronaugh.  Jerry  E Portland,  Ore. 

Bronson,  Harrison  A Grand  Forks,  N.  D. 

Bronson,  Ira  Seattle,  Wash. 

Brooks,  Frank  C Minneapolis,  Minn. 

Brooks,  Franklin  E Colorado  Springs,  Col. 

Brooks,  James  B Syracuse,  N.  Y. 

Brooks,  J.  W Walla  Walla,  Wash. 
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Bbobmith,  William  Hartford,  CX>nn. 

Brown,  Addison   New  York,  N.  Y. 

Bbown,  Calvin  L St  Paul.  Minn. 

Bbown.  Chapin  Washin£;ton,  D.  C. 

Brown,  Charles  A Chica^^o.  111. 

Brown,  Edward  O Chica^^o,  111. 

Brown,  Edward  T AUanta,  Ga. 

Brown,  Elon  R Watertown,  N.  Y. 

Brown,  Francis  Shunk Philadelphia.  Pa. 

Brown,  Frederick  V Minneapolis,  Minn. 

Brown,  J.  Hay Lancaster,  Pa. 

Brown,  James  H Denver,  CoL 

Brown,  John  A Philadelphia,  Pa. 

Brown,  John  Douglass Philadelphia,  Pa. 

Bbown,  L.  Frank Seattle,  Wash. 

Brown,  Leslie  L Winona.  Minn. 

Bbown,  Melville  C Laramie,  Wyo. 

Bbown,  Neal  Wausau,  Wis. 

Bbown,  Rome  G Minneapolis,  Minn. 

Bbown,  Selden  S Rochester,  N.  Y. 

Bbown,  Simon  S Waterville,  Me. 

Brown,  Taylor  E Chicago,  111. 

Brown,  William Jacksonville,  Fla. 

Browne,  Aldis  B Washington,  D.  C, 

Browne,  Arthur  S Washingtoo,  D.  C. 

Brownell,  F.  H E^rerett,  Wash. 

Bruce,  Andrew  A Grand  Forks,  N.  D. 

Bruce,  Helm  Louisville,  Ky. 

Bruce,  S.  M  Bellingham,  Wash. 

Brunini,  John Vicksburg,  Miss. 

Bruno,  Richard  M New  York,  N.  Y. 

Bryan,  George Richmond,  Va. 

Bryan,  Nathan  P Jacksonville,  Fla. 

Bryan,  P.  Taylor St.  Louis,  Mo. 

Bryant,  William  H Denver.  Col. 

Bryson,  Herbert  C Walla  Walla,  Wash. 

Bryson,  Joseph  M St,  Louis,  Mo. 

Buchanan,  Charles  J Albany,  N.  Y. 

Buchanan,  James  Trenton,  N.  J. 

Buck,  Gordon  M New  York,  N.  Y. 

BucKHAM,  Thomas  S Faribault,  Minn. 

Buckingham,  George  T Chicago,  111. 

Buckler,  William  H.  (Madrid,  Spain) Baltimore,  Md. 

BucKMAN,  G.  H Winfleld,  Kan. 

BucKMAN,  Henry  H Jacksonville,  Fla. 
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BuoD,  Henrt  Philadelphia,  Pa. 

BuFFiNQTON,  E.  D Minneapolis,  Minn. 

BuFFiNOTON,  Qeoroe  W Stillwater,  Minn. 

BuiST,  Henbt   Charleston,  S.  C. 

Bullitt,  Joshua  F Big  Stone  Gap,  Va. 

Bullitt,  Thomas  W Louisville,  Ky. 

Bullitt,  William  Marshall Louisville,  Ky. 

Bullock,  A.  G Worcester,  Mass. 

BuixowA,  Ferdinand  B.  M New  York,  N.  Y. 

Bumpus,  Bvebctt  C Boston,  Mass. 

BuNDT,  McGeorgb Grand  Rapids,  Mich. 

Bunker,  Robert  E Ann  Arbor,  Mich. 

BuNN,  Charles  W St.  Paul,  Minn. 

BUNN,  George  L St.  Paul,  Minn. 

BuNN,  John  Marshall Spokane,  Wash. 

BuacH,  Charles  N Memphis,  Tenn. 

Burchard,  John  E St.  Paul,  Minn. 

BuRDicK,  Charles  W Cheyenne,  Wyo. 

BuRDicK  Francis  M New  York,  N.  Y. 

Buboes,  Alfred  Rust San  Angelo,  Tex. 

BuRGEs,  William  H El  Paso,  Tex. 

Burr,  W.  D Muscatine.  Iowa. 

Burke,  John  Henry Ballston,  Spa,  N.  Y. 

Burke,  Thomas Seattle,  Wash. 

Burke,  Timothy  F Cheyenne,  Wyo. 

Burket,  Harlan  F Findlay,  Ohio. 

Burks,  Paul  Prescott,  Arizona  Ter. 

Burleigh,  Alvin  Plymouth,  N.  H. 

Burleigh,  Lewis  A Augusta,  Me. 

Burnett,  William  H Philadelphia,  Pa. 

Burnham,  Addison  C Boston,  Mass. 

Burnham,  Telford Chicago,  111. 

Burns,  Charles  H Nashua,  N.  H. 

Burr,  Charles  H Philadelphia,  Pa. 

Burr,  Charles  L New  York,  N.  Y. 

Burr,  Stiles  W St.  Paul,  Minn. 

Burr,  William  P New  York,  N.  Y 

Burroughs,  Benjamin  R Edwardsville,  111. 

BuRRY,  William  Chicago,  111. 

Burton,  John  W Arcadia,  Pla. 

BuRTT,  A.  W Huron,  S.  D. 

Burwell,  Benjamin  F Oklahoma  City,  Okla. 

BusiiNELL,  T.  H Cleveland,  Ohio. 

Butler,  Amos  K Skowhegan,  Me. 

Butler,  Charles  Henry  (Washington,  D.  OYonkers,  N.  Y. 
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BUTLEB,  Frank  W Farmington,  Me. 

Butler,  Frederick  M Rutland,  Vt. 

Butler,  Hugh  Denver,  CJol. 

Butler,  Noble  C Indianapolis,  Ind. 

Butler,  Pierce St.  Paul,  Minn. 

Butler,  Rush  C Chicago,  111. 

Butler,  William  Allen,  Jr New  York,  N.  Y. 

Button,  Frederick  H New  York,  N.  Y. 

Button,  Wiluah  H New  York.  N.  Y. 

Byers,  Alpheuh Seattle,  Wash. 

Bynum,  W.  p.,  Jr Greensboro,  N.  C. 

Byrne,  James   New  York,  N.  Y. 

Byrnes,  Daniel Chicago,  111. 

Cabaniss,  E.  H Birmingham,  Ala. 

Cabell,  P.  H.  C Richmond,  Va. 

Cadwalader,  John  Philadelphia,  Pa. 

Cadwaladeh,  John  L New  York,  N.  Y. 

Cahn,  Edgar  M New  Orleans,  La. 

Cain,  Oscar  Walla  Walla,  Wash. 

Cain,  Stith  M Nashville,  Tenn. 

Catrns,  Charles  S Minneapolis,  Minn. 

Calhoun,  C.  C.  (Washington,  D.  C.) Lexington,  Ky. 

Calhoun,  Pat New  York,  N.  Y. 

Calhoun,  Scott Seattle,  Wash. 

Calhoun,  William  J Chicago,  111. 

Callahan,  Dennis  J Lewiston,  Me. 

Callahan,  James  P.  H Hoquiam,  Wash. 

Callaway,  Frank  E Atlanta,  Ga. 

Cameron,  Frederick  W Albany,  N.  Y. 

Camp,  B.  C Knoxville,  Tenn. 

Campbell^  Charles  H Detroit,  Mich. 

Campbfxl,  Frederick  B New  York,  N.  Y. 

Campbell,  Henry  M Detroit,  Mich. 

Campbell,  Ira  A Seattle,  Wash. 

Campbell,  J.  J Pittsburg,  Kan. 

Campbell,  John Denver,  Col. 

Campbell,  Lemuel  R Nashville,  Tenn. 

Campbell,  Norman  M Colorado  Springs,  Col. 

Campbell,  Philip  P Pittsburg,  Kan. 

Campbell,  Robert  B Greenville,  Miss. 

Canaday,  Walter Marshalltown,  Iowa. 

Canfield,  George  F New  York.  N.  Y. 

Canpield,  H.  W Colfax,  Wash. 

Cann,  George  T Savannah,  Ga. 

Cann,  J.  Ferris Savannah,  Ga. 
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Cannon,  B.  J Spokane,  Wash. 

Cant,  William  A Duluth.  Minn. 

Cantbell,  Deadebick  H Little  Rock,  Ark. 

Capen,  Charles  L Bloomington,  III. 

Cabdozo,  Ebnest  a New  York.  N.  Y. 

Cabet,  Chables  H Portland,  Ore. 

Cabey,  Fbancis  K Baltimore,  Md. 

Cabet,  Mabtin New  York.  N.  Y. 

Cabmodt,  Mabtin  H Grand  Rapids,  Mich. 

Cabpenteb,  Geobqe  a Chicago,  III. 

Cabpenter,  James  E New  York,  N.  Y. 

Cabpenteb,  Samuel  L Goldfleld,  Nev. 

Cabb,  E.  M Manchester,  Iowa. 

Cabb,  E.  M Seattle,  Wash. 

Cabb,  James  A St.  Louis,  Mo. 

Cabb,  James  Edwabd,  Jb Baltimore,  Md. 

Cabr,  Reid  L New  York,  N.  Y. 

Cabboll,  Joseph  Wheadon New  Orleans,  La. 

Cabroll,  p.  P Seattle,  Wash. 

Cabboll,  Walteb  N Minneapolis,  Minn. 

Cabboll,  William  H Memphis,  Tenn. 

Cabbow,  Howard    Camden,  N.  J. 

Cabson,  Hampton  L Philadelphia,  Pa. 

Cabson,  John  F Indianapolis,  Ind. 

Cabteb,  Charles  H Baltimore,  Md. 

Carter,  Frank St.  Louis,  Mo. 

Carter,  H.  C San  Antonio,  Tex. 

Carter,  Henry  W Chicago,  111. 

Carter,  Jarvis  P New  York,  N.  Y. 

Carter,  Orbin  N Chicago,  111. 

Carter,  Seth  M Lewiston,  Me. 

Carver,  Eugene  P Boston,  Mass. 

Carver,  F.  J Seattle,  Wash. 

Cary,  Alfred  L Milwaukee,  Wis. 

Cary,  Rhea  P Memphis,  Tenn. 

Cary,  Robert  J Chicago,  111. 

Cash,  Daniel  G Duluth,  Minn. 

Cassoday,  Eldon  J Chicago,  111. 

Castberg,    Benjamin    Detroit,  Minn. 

Castle,  William  R Honolulu,  H.  T. 

Cate,  Albion  Chicago,  111. 

Gates,  Charles  T.,  Jr knozville,  Tenn. 

Catherwood,  S.  D Austin,  Minn. 

Caton,  James  R Alexandria,  Va. 

Catron,  Thomas  B Santa  F6,  N.  M. 
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Cavendbb,  Charles Leadville,  Col. 

Chabot,  Joseph  G Lewlston,  Me. 

Chadbourne,  Thomas  L Houghton,  Mich. 

Chadwick,  Stephen  J Colfax,  Wash. 

Chamberlain,  George  B Portland,  Ore. 

Chamberlayne,  Charles  F Monument  Beach,  Mass. 

Chambers,  Francis  T Philadelphia,  Pa. 

Champon,  Edgar  R Boston,  Mass. 

Chancellor,  Justus   Chicago,  111. 

Chandler,  Alfred  D Boston,  Mass. 

Chandler,  Jefferson Los  Angeles,  Cal. 

Chandler,  Joseph  H Chicago,  111. 

Chanler,  Lewis  Stuyvesant New  York,  N.  Y. 

Chapin,  Walter  L St.  Paul,  Minn. 

Chapman,  S.  Spencer Philadelphia,  Pa. 

Chapman,  Wilfobd  G Portland,  Me. 

Charles,  Benjamin  H St.  Louis,  Mo. 

Charlton,  Walter  G Savannah,  Ga. 

Chase,  Edward  E Bluehill,  Me. 

Chase,  George New  York,  N.  Y. 

Chase,  Ira  A Bristol,  N.  H. 

Chase,  Nathan  H Minneapolis,  Minn. 

Cheever,  Dwight  B Chicago,  111. 

Cheney,  B.  G Montesano,  Wash. 

Chester,  L.  F Tacoma,  Wash. 

Chickering,  W.  H San  Francisco,  Cal. 

Child,  S.  R Minneapolis,  Minn. 

Childs,  Clarence  H Minneapolis,  Minn. 

Childs,  Edwards  H New  York,  N.  Y. 

Chjpman,  Marcellus  a Anderson,  Ind. 

Chittenden,  Granville  I Denver,  Col. 

Chittick,  Henry  R New  York,  N.  Y. 

Choate,  Joseph  H New  York,  N.  Y. 

Chrisman,  Charles  E Ortonville,  Minn. 

Christian,  Frank  P Lynchburg,  Va. 

Christie,  Harvey  L St.  Louis,  Mo. 

Christofferson,  Arthur  St.  Paul,  Minn. 

Christy,  George  H Pittsburgh,  Pa. 

Chrystie,  T.  Ludlow New  York,  N.  Y. 

Church,  Joseph  B Washington,  D.  C. 

Church,  Melville * Washington,  D.  C. 

Chytraus,  Axel Chicago,  111. 

Clapham,  William  E Vinita,  Okla. 

Clapp,  Charles  E Omaha,  Neb. 

Clapp,  Newel  H St.  Paul,  Minn. 
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Clapp,  Robebt  P Lexington,  Mass. 

CLabk,  Chester  W Boston,  Mass. 

Clabk,  Blmeb  C Oswego,  Kan. 

Clakk,  Gibson  Cheyenne,  Wyo. 

Clabk,  Homeb  P St  Paul,  Minn. 

Clabk,  Hugo  Bangor,  Me. 

Clabk,  I.  R Boston,  Mass. 

Clabk,  Jeffebson  New  York,  N.  Y. 

Clabk,  Mabtin   Buffalo,  N.  Y. 

Clabk,  W.  A Virginia  City,  Mont. 

Clabke,  Albebt  K Minneapolis,  Minn. 

Clabke,  Enos   St.  Louis,  Mo. 

Clabke,  Fbedebick  H New  York,  N.  Y. 

Clabke,  John  U Cleveland,  Ohio. 

Clabke,  R.  Floyd New  York,  N.  Y. 

Clabke,  Samuel  B New  York,  N.  Y. 

Clabkson,  Walteb  B Jacksonyille,  Fla. 

Clay,  William  Law Savannah,  Ga. 

Claypool,  Chables  E.  (Olympia,  Wash.) ....  Fairbanks,  Alaska  Ter. 

Cleabwateb,  Alphonso  T Kingston,  N.  Y. 

Cleaveland,  Livingston  W New  Haven,  Conn. 

Cleaves,  Benjamin  F Biddeford,  Me. 

Cleaves,  Henby  B Portland,  Me. 

Clement,  Chables  M Sunbury,  Pa. 

Clement,  L.  H Salisbury,  N.  C. 

Clephane,  Walteb  C Washington,  D.  C. 

Clevengeb,  William  M Atlantic  City,  N.  J. 

Cliffobd,  Chables  W New  Bedford,  Mass. 

Cliffobd,  M.  L Tacoma,  Wash. 

CLHffOBD,  Nathan    Portland,  Me. 

Cliqgett,  John Mason  City,  Iowa. 

Clinch,  Edwabd  S New  York,  N.  Y. 

Coakley,  Daniel  H Boston,  Mass. 

CoAKLEY,  Timothy  W Boston,  Mass. 

Cobb,   A.   Wabd New  York,  N.  Y. 

Cobb,  Albebt  C Minneapolis,  Minu. 

Cobb,  John  C Portland,  Me. 

Cobb,  W.  Bbucb New  York,  N.  Y. 

CocHBAN,  Alexandeb  G St.  Louis,  Mo. 

CocHBAN,  Andbew  M.  J Maysvllle,  Ky. 

Cocke,  Lucian  H Roanoke,  Va. 

CocKBAN,  W.  Boubke New  York,  N.  Y. 

CocKBiLL,  Ashley Little  Rock,  Ark. 

CoFFEEN,  M.  LfSTEB Chlcago,  111. 

Coffin,  Hebbebt  Lawton New  York.  N.  Y. 
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Cohen,  D.  Sous Portland,  Ore. 

Cohen,  Emanuel  Minneapolis,  Minn.    . 

Cohen,  Julius  Henbt New  York,  N.  Y. 

Cohen,  Max  G Portland,  Ore. 

CoHN,  MoBBis  M Little  Rock,  Ark. 

Coke,  Henbt  G Dallas,  Tex. 

CoLAHAN,  John  Baebt Philadelphia,  Pa. 

GoLBEBT,  Michael  J Washington,  D.  C. 

GoLBT,  Bainbbidge  New  York,  N.  Y. 

GoLBT,  James  F Hanover,  N.  H. 

Cole,  Glabence  L Atlantic  City,  N.  J. 

GoLB,  Geoboe  B Seattle,  Wash. 

Coleman,  J.  A Everett,  Wash. 

Coleman,  Lewis  Minob Chattanooga,  Tenn. 

Coles,  Walteb  D St.  Louis,  Mo. 

CoLiE,  EowABD  M Newark,  N.  J. 

Collieb,  Fbedebick  J Hudson,  N.  Y. 

Collins,  Chables  Cumminos St.  Louis,  Mo. 

Collins,  Josiah Seattle,  Wash. 

Colston,  Eowabd Cincinnati,  Ohio. 

Colt,  LeBabon  B Providence,  R.  I. 

CoLTON,  William   Baltimore,  Md. 

CoMFOBT,  F.  V Stillwater,  Minn. 

CoMSTOCK,  RiCHABD  B Provldencc,  R.  I. 

CoNANT,  Ebnest  B Liucolu,  Neb. 

CoNANT,  Geobge  A Hartford,  Conn. 

Condon,  John  T Seattle,  Wash. 

Coney,  Henbt  B New  York,  N.  Y. 

CoNGDON,  Chesteb  A Duluth,  Minn. 

CoNGEB,  Glabence  R New  York,  N.  Y. 

CoNKLiN,  Mabion   Jamestowu,  N.  D. 

Connolly,  G.  P Missoula,  Mont 

CoNOVEB,  D.  C Seattle,  Wash. 

Cook,  Chables  Sumneb Portland,  Me. 

Cook,  E.  S « Cleveland,  Ohio. 

Cook,  Samuel  E Huntington,  Ind. 

GooLEY,  H.  D Everett,  Wash. 

CoouDGE,  William  H Boston,  Mass. 

GooPEB,  Dbuby  W New  York,  N.  Y. 

CooPEB,  John  T Parkersburg,  W.  Va. 

CooFEB,  Lawbence   Huutsville,  Ala. 

CoPELAND,  Alfbed  M Springfield,  Mass. 

CoBBET,  BuBKE Sau  Fraucisco,  Cal. 

COBBIN,  WiLiJAM  H Jersey  City,  N.  J. 

CoBBiTT,  James  H Suffolk,  Va. 
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CoBLiss,  Gut  C.  H Grand  Forks,  N.  D. 

CoRNiNO,  Chables  R Concord,  N.  H. 

GoBNisH,  Leslie  C Augusta,  Me. 

CoBTHELL,  Nellis  E Laramie,  Wyo. 

GosTiOAN,  Edwabd  P Denver,  Col. 

C0STIQA17,  Geobge  P.,  Jb Llncoln,  Neb. 

CoTTEB,  James  B Boston,  Mass. 

Cotton,  Joseph  B Duluth,  Minn. 

Coudebt,  Frederick  R.,  Jb New  York,  N.  Y. 

CowiN,  J.  C Omaha,  Neb. 

Cox,  Arthur  M Chicago,  111. 

Cox,  Attilla,  Jr Louisville,  Ky. 

Cox,  Eugene  A Lewiston,  Ida. 

Coxe,  Macgrane   New  York.  N.  Y. 

Craig,  Gavin  W Los  Angeles,  Cal. 

Craig,  John  E Keokuk,  Iowa. 

Grain,  John  H Fort  Scott,  Kan. 

Cram,  Hbnrt  C Providence,  R.  I. 

Crane,  Albert  (New  York,  N.  Y.) Stamford,  Conn. 

Cbane,  Alexander  B New  York,  N.  Y. 

Crane,  Frederick  E Brooklyn,  N.  Y. 

Crane,  Jay  W Minneapolis,  Minn. 

Crapo,  William  W New  Bedford.  Mass. 

Cravath,  Paul  D New  York,  N.  Y. 

Crawford,  Coe  I Huron,  S.  D. 

Crawford,   Frank    Omaha,  Neb. 

Cray,  W.  R Minneapolis,  Minn. 

Critchlow,  Edward  B Salt  Lake  City,  Utah. 

Crocker,  George  G Boston,  Mass. 

Crocker,  William  D Williamsport,  Pa. 

Crockett,  Ralph  W Lewiston,  Me. 

Crosby,  F.  M Hastings,  Minn. 

Crosby,  James  O Garnavillo,  Iowa. 

Crosby,  John  Minneapolis,  Minn. 

Crosby,  John  C Pittsfleld,  Mass. 

Crosby,  Wilson  G Duluth,  Minn. 

Cbosley,  Ferdinand  S New  York,  N.  Y. 

Cross,  David   Manchester,  N.  H. 

Cross,  J.  C Aberdeen,  Wash. 

Crovatt,  A.J Brunswick,  Ga. 

Crow,  Herman  D Olympla,  Wash. 

Crowley,  Edward  Chase New  York,  N.  Y. 

Cruikshank,  Alfred  B New  York,  N.  Y. 

Crum,  B.  P Montgomery,  Ala. 
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Gade,  Frederick  H Chicago,  111. 

Gager,  Edwin  B Derby.  Conn. 

Gaillard,  Wm.  D New  York,  N.  Y. 

Gaines,  R.  R Austin,  Tex. 

Gaitskill,  Bennett  S Girard,  Kan. 

Gale,  Edward  C Minneapolis,  Minn. 

Gale,  George  C Chicago,  111. 

Gale,  Noel New  York.  N.  Y. 

Gallagher,  Charles  T Boston,  Mass. 

Gallagher,  Thomas  F Fitchburg,  Mass. 

Gallert,  David  J New  York.  N.  Y. 

Galston,  Clarence  G New  York,  N.  Y. 

Gandy,  Newton  S Colorado  Springs,  Col. 

Cans,  Edgar  H Baltimore,  Md. 

Gans,  Howard  S New  York.  N.  Y. 

Gantenbein,  C.  U Portland,  Ore. 

Gantt,  James  B Jefferson  City,  Mo. 

Gardiner,  Chari^es  A New  York,  N.  Y. 

Gardner,  C.  P Chicago,  111. 

Gardner,  John  M New  York,  N.  Y. 

Gardner,  Rathbone Providence,  R.  I. 

Garfield,  Harry  A Williamstown,  Mass. 

Garfield,  James  R Washington,  D.  C. 

Garoan,  Thomas  J Boston,  Mass. 

Garland,  Hugh  A Seattle,  Wash. 
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Gabland,  Spottswood  Wilmington,  Del. 

Gabxrtt,  Theodore  S Norfolk,  Va. 

Garbabd,  Louis  F Columbus,  Ga. 

Gabhecht,  p.  a Walla  Walla,  Wash. 

Gabtsidk,  John  M Chicago,  lU. 

Gabteb,  JoHif  A New  York,  N.  Y. 

Gabvik,  William  Evebett St  Louis,  Mo. 

Gaston,  O.  C Everett.  Wash. 

Gates,  Edwabd  P Independence,  Mo. 

Gates,  John  C Princeton,  Ky. 

Gates,  Thomas  S Philadelphia,  Pa. 

Gay.  Wilson  R Seattle,  Wash. 

Geabin,  John  M Portland,  Ore. 

Geddes,  Fbsdebick  L Toledo,  Ohio. 

Geisleb,  T.  J Portland,  Ore. 

Geisthabdt.  Stephen  L Lincoln,  Neb. 

Gelleb,  Fbedebick New  York,  N.  Y. 

Gentbt,  Nobth  T Jefferson  City,  Mo. 

Gephabt,  James  M Seattle,  Wash. 

Gebabo,  James  W New  York,  N,  Y. 

Gebmo,  Thomas Red  Lake  Falls,  Minn. 

Gebbt,  ESlbbidge  T Newport,  R.  I. 

Gest,  John  Mabshall Philadelphia,  Pa. 

Getelin,  Henby  Laussat Philadelphia,  Pa. 

Gibbons,  Cbomwell Jacksonville,  Fla. 

Gibbons,  John  Chicago,  111. 

GiBBS,  Clinton  B Buffalo,  N.  Y. 

Gibson,  Geoboe  J Salt  Lake  City,  Utah. 

Gibson,  James  A Los  Angeles,  Cal. 

GiDDiNGS,  Chables  Great  Barrington,  Mass. 

GiFFOBD,  James  M New  York,  N.  Y. 

GiFFOBD,  Livingston New  York,  N.  Y. 

Gilbebt,  Fbank  B  . '. Albany,  N.  Y. 

Gilbebt,  Geobge  G Selbyville,  Ky. 

Gilbebt,  Lyman  D Harrisburg,  Pa. 

Gilbebt,  W.  B Portland,  Ore. 

Gilbebt,  W.  S Spokane,  Wash. 

Giles,  Bbanch  H Denver,  Col. 

Gill,  H.  C '. Seattle.  Wash. 

Gill,  John,  Jb Baltimore,  Md. 

Gillen,  P.  H Bangor,  Me. 

GiLLEN,  William  W Jamaica,  N.  Y. 

Gillespie,  J.  Hamilton Sarasota,  Fla. 

Gillette,  Fbank  E Anadarke.  Okla. 

Gilliam,  Mabshall  M Richmond,  Va. 
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GiXMAiT,  L.  C Seattle,  Wash. 

GiLMORE,  EuoEXE  Alles Madison,  Wis. 

OiLFiN,  C.  MONTEITH New  York.  N.  Y. 

OiLSOif,  NoBMAif  S Fond  du  Lac.  Wis. 

Given,  William  B Chica«^o,  111. 

Gjebtson,  Henby  J Minneapolis.  Minn. 

Glasgow,  William  A.,  Jb Philadelphia,  Pa. 

Glass,  Hibam   Texarkana,  Tex. 

Gleason,  Charles  S Seattle,  Wash. 

Gleason,  Elwin  H Rumford  Falls,  Me. 

Gleason,  James   Portland,  Ore. 

Gleason,  John  H Albany,  N.  Y. 

Gleed,  J.  Wnxis Topeka,  Kan. 

Glen,  James  F Tampa,  Fla. 

Glenn,  Gebbabd New  York.  N.  Y. 

Glynn,  Mabtin  H Albany,  N.  Y. 

GoDBEY,  B.  W Decatur,  Ala. 

GoDOABD,  LuTHEB  M Denver,  Col. 

GooDABD,  O.  Fletcher Billings,  Mont. 

GoDFBEY,  BuBBOws  C Atlantic,  City,  N.  J. 

Gi^DMAN,  M.  M Seattle,  Wash. 

Goldberg,  William  V New  York,  N.  Y. 

GoLDSBOBOUGH,  T.  Alan Denton,  Md. 

GooDELL,  Edwin  B Montclair,  N.  J. 

GooDELLE,  William  P Syracuse,  N.  Y. 

GooDNEB,  Ivan  W Seattle,  Wash. 

Goodwin,  Forrest Skowhegan,  Me. 

Goodwin,  George  A Springvale,  Me. 

Goodwin,  George  B Blddeford,  Me. 

€k)RDON,  Gordon  New  York,  N.  Y. 

Gordon,  M.  J Spokane,  Wash. 

Gordon,  Maubige  Kibby Madisonville,  K3P.  . 

GoBDON,  William  W.,  Jb Savannah,  Ga. 

GoRHAM,  William  H Seattle,  Wash. 

Gose,  C.  C Walla  Walla,  Wash. 

Gose,  M.  F Pomeroy,  Wash. 

Gose,  T.  P Walla  Walla,  Wash. 

GoTENS,  W.  U Salem,  Ore. 

Gould,  CD Minneapolis,  Minn. 

Gould,  John  H Delphi,  Ind. 

GouLDER,  Harvey  D Cleveland,  Ohio. 

Gove,  Frank  B Denver,  Col. 

Grace,  H.  H Superior,  Wis. 

Graff,  M.  L Los  Angeles,  Cal. 

Graham,  George  S Philadelphia,  Pa. 
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Obam,  Jesse  P New  York,  N.  Y. 

Gbanoer,  H.  T Seattle,  Wash. 

Grakgkb,  Moses  M ZanesTille,  Ohio. 

Gbant,  Alexandeb,  Jb Newark,  N.  J. 

Grant,  Fbank  S Portland,  Ore. 

Gbant,  Lee  W St  Louis,  Mo. 

Gbant,  Richabd  F Duluth,  Minn. 

Gbaves,  Chaeles  a Univ.  of  Va.,  Va. 

Gbaves,  F.  H Spokane,  Wash. 

Graves,  Wiix«  G Spokane,  Wash. 

Gray,  Geoboe Wilmington,  Del. 

Gray,  J.  Convebse Boston,  Mass. 

Gray,  Jaues  A Little  Rock,  Ark, 

Gray,  James  C Pittsburgh,  Pa. 

Gray,  John  C Boston,  Mass. 

Gray,  Roscoe  Spaxtlding Oakland,  Cal. 

Greaves,  H.  B Canton,  Miss. 

Greeley,  Abthub  P Washington,  D.  C. 

Greeley,  Louis  M Chicago,  111. 

Greeley,  William  B New  York,  N.  Y. 

Green,  Alvah  S Galesburg,  111. 

Green,  Fbedkrick  Urbana,  111. 

Green,  J.  W Lawrence,  Kan. 

Green,  John  A Gracevllle,  Minn. 

Gbeenacre,  Isaiah  T Chicago,  111. 

Gbeene,  Chables  J Omaha,  Neb. 

Gbeene,  Fbeoebick  L Greenfield,  Mass. 

Gbeene,  Geoboe  G Green  Bay,  Wis. 

Gbeene,  John  E Minot,  N.  D. 

Gbeene,  Robebt  J Lincoln,  Neb. 

Gbeene,  Rogeb  S Seattle,  Wash. 

Gbeene,  Thomas  G Portland,  Ore. 

Gbeenman,  F.  W Austin.  Minn. 

Gbeenouoh,  Wiluam  B Providence,  R.  I. 

Gbeensfeldbb,  Bebnabd St.  Louis,  Mo. 

Gbego,  Fbank  E Denver,  Col. 

Gbego,  Maurice Baltimore,  Md. 

Gbegoby,  Chables  Noble Iowa  City,  Iowa. 

Gbeooby,  Geoboe  C Richmond,  Va. 

Gbegoby,  Henby  E New  York,  N.  Y. 

Gbegoby,  Rogeb  Esling  Green,  Va. 

Gbegoby,  Stephen  S Chicago,  111. 

Gbesham,  Otto  Chicago,  111. 

Gbeve,  Chables  Theodobe Cincinnati,  Ohio. 

Gbidlby,  Martin  M Chicago,  111. 
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Griffin,  S  Bedford  City,  Va. 

Griffith,  Wasren  G Philadelphia,  Pa. 

Griggs,  Herbert  S Tacoma,  Wash. 

Griggs,  John  W.  (New  York,  N.  Y.) Paterson,  N.  J. 

Grinnan,  Daniel  Richmond,  Va. 

Grinneix,  Charles  E Boston,  Mass. 

Grinnell,  Frank  W Boston,  Mass. 

Grosscup,  Benjamin  S Tacoma,  Wash. 

Grosscxtp,  Peter  S Chicago,  111. 

Grossman,  Emanuel  M St.  Louis,  Mo. 

Grozier,  Joshua  Denver,  Col. 

Grubbb,  Charles  S Loulsyllle,  Ky. 

Guernsey,  FAank  E Dover,  Me. 

Guernsey,  Nathaniel  T Des  Moines,  Iowa. 

Gueebier,  S McAlester,  Okla. 

GuiE,  B.  H Seattle,  Wash. 

Gulliver,  William  H Portland,  Me. 

GUNTEB,  Julius  C Denver,  Col. 

Gurley,  William  P Omaha,  Neb. 

Guthrie,  George  W Pittsburgh,  Pa. 

Guthrie,  William  D New  YorK  N.  Y. 

Hadden,  Alexander Cleveland,  Ohio. 

Hadley,  a.  M Belllngham,  Wash. 

Hadley,  Emerson   St.  Paul,  Minn. 

Hadley,  Herbert  S Jefferson  City,  Mo. 

Hadley,  Hiram  E Bellingham,  Wash. 

Hadley,  Lin  H Bellingham,  Wash. 

Haif,  Delrert  J Kansas  City,  Mo. 

Haga,  Oliver  O Boise,  Ida. 

Haoan,  a.  C Uniontown.  Pa. 

Hagan,  Henry  M Chicago,  111. 

Hagar,  Albert  Francis New  York,  N.  Y. 

Hagerman,  Frank  Kansas  City,  Mo. 

Hagerman,  James   St.  Louis,  Mo. 

Hagerman,  James,  Jr St.  Louis,  Mo. 

Hagerman,  Lee  W St.  Louis,  Mo. 

Haggott,  W.  a Idaho  Springs,  Col. 

Hagner,  Alexander  B Washington,  D.  C. 

Hagood.  Benjamin  A Charleston,  S.  C. 

Haight,  J.  a Seattle,  Wash. 

Haineb,  Eugene  J Lincoln,  Neb. 

Halbert,  Clarence  W St.  Paul,  Minn. 

Halbebt,  Hugh  T St.  Paul,  Minn. 

Hale,  Clarence Portland,  Me. 

Hale,  Frederick  Portland,  Me. 
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Hale,  Richakd  W .Boston,  Mass. 

Hale,  William  E Minneapolis,  Minn. 

Haley,  Geoboe  P Biddeford.  Me. 

Haley,  Leboy Biddeford,  Me. 

Hall,  Albert  H Minneapolis.  Minn. 

Hall.  Allen  O Seattle,  Wash. 

Hall,  Calvin  S Seattle,  Wash. 

Hall,  Chables  Roswell New  York,  N.  Y. 

Hall,  Fbank  M Lincoln,  Neb. 

Hall,   Harby  H New  Orleans.  La. 

Hall,  Henby  C Colorado  Springs,  Col. 

Hall,  James  Pabkeb Chicago,  IlL 

Hall,  Matthew  A Omaha,  Neb. 

Hall,  William  M.,  Jb Pittsburgh,  Pa. 

Hallam,  Oscab  St.  Paul.  Minn. 

Hallett,  Moses Denver,  Col. 

Halvkbstadt,  D.  V Seattle,  Wash. 

Hamblen,  L.  R Spokane,  Wash. 

Hamblen,  Lynn.  Aybes Rldgway,  Pa. 

Hamilton,  Alexandeb Petersburg,  Va. 

Hamilton.  Oeobge  Earnest Washington,  D.  C. 

Hamlin,  Charles  Bangor,  Me. 

Hamlin,  Charles  S Boston,  Mass. 

Hamlin,  Clarence  C Colorado  Springs.  Col. 

Hamlin.  FUank    Chicago,  111. 

Hamlin.  Hannibal  B Ellsworth,  Me. 

Hamlin,  Howland  J Shelbyville,  Til. 

Hammonp.  Edwin  P Lafayette,  Ind. 

Hammond.  John  C Northampton,  Mass. 

Hammond.  William  R Atlanta,  Ga. 

Hanan,  John  W La  Grange,  Ind. 

Hanchett,  Benton Saginaw,  Mich. 

Hand.  Richard  L Elizabethtown,  N.  Y. 

Hanfobd,  Cornelius  H Seattle,  Wash. 

Hanpord,  Solomon  New  York,  N.  Y. 

Hanley.  Martin  Franklin Minneapolis,  Minn. 

Hannican,  John  B Boston,  Mass. 

Hansmann,  Cabl  A New  York,  N.  Y. 

Hanson.  George  M Calais.  Me. 

Happy.  Cyrits  Spokane,  Wash. 

Hardcastle,  Thomas  H Denver,  Col. 

Hardin,  John  R Newark,  N.  J. 

Habdtno,  Chables  F Chicago,  111. 

Habb,  Montoomeby New  York,  N.  Y. 

Haboest,  William  M Harrisburg.  Pa. 
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Habkeb,  Oliver  A Champaign,  111. 

Habkless,  James  H Kansas  City,  Mo. 

Hablan,  Henbt  D Baltimore,  Md. 

Hablet,  Chables  F Baltimore,  Md. 

Habmon,  Henbt  A Detroit,  Mich. 

Habmon,  Judson  Cincinnati,  Ohio. 

Habpeb,  Jacob  Chandleb Cincintiati,  Ohio. 

Habbies,  W.  H St.  Paul,  Minn. 

Habbiman,  Edwabd  Aveby New  Haven,  Conn. 

Habbis,  A.  G Dixon,  111. 

Habbis,  Albebt  H New  York,  N.  Y. 

Habbis,  Habold St.  Paul,  Minn. 

Habbis,  John  T Harrisonburg,  Va. 

Habbis,  L.  C Duluth,  Minn. 

Habbis,  S.  H Oklahoma  City,  Okla. 

Habbis,  W.  O Louisville,  Ky. 

Habbison,  Geoboe  P Opelika,  Ala. 

Habbison,  Randolph  Lynchburg,  Va. 

Habbison,  William  B Denver,  Col. 

Habbity,  William  F Philadelphia,  Pa. 

Habt,  W.  O New  Orleans,  La. 

Habtioan,  Michael  A Hastings,  Neb. 

Habtman,  C.  S Bozeman,  Mont. 

Habtman,  John  P Seattle,  Wash. 

Habtman,  William  L Pueblo,  Col. 

Habtman,  W.   8 Bozeman,  Mont. 

Habtbidge,  Clitfobd  W New  York,  N.  Y. 

Hambidge,  John  B Jacksonville,  Fla. 

Habtshobne,  Chables  H Jersey  City,  N.  J. 

Habvison,  William  G Des  Moines,  Iowa. 

Habwick,  William  G Jacksonville,  Fla. 

Habwood,  Edgab  N Butte,  Mont 

Habwood,  Thomas  B Trenton,  Tenn. 

Haskell,  Fbank  H Portland,  Me. 

Hastings,  H.  H.  A Seattle,  Wash. 

Hastings,  Hknby  H Bethel,  Me. 

Hastings,  W.  G Lincoln,  Neb. 

Hatch,  Edwabd  W New  York,  N.  Y. 

Hatt,  Samuel  S Albany,  N.  Y. 

Hatton,  Goodbich   Portsmouth,  Va. 

Haupt,  Chables  C St.  Paul,  Minn. 

Hawes,  Gilbebt  Ray New  York,  N.  Y. 

Hawkes,  S.  N Stockton,  Kan. 

Hawkeswobth,  R.  W New  York,  N.  Y. 

Hawkins,  John  J Prescott,  Ariz. 
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Hawkins,  Peince  A Boulder,  Col. 

Hawkins,  Roscoe  O Indianapolis,  Ind. 

Hawley,  Jess  B Boise  City,  Idaho. 

Hawthobke,  Joseph  M Seattle,  Wash. 

Hay,  Eugene  G.  (New  York,  N.  Y.) Minneapolis,  Minn. 

Hatden,  James  H Washington,  D.  C. 

Hatdex,  W.  H Tacoma,  Wash. 

Hates,  Alfred,  Jb Ithaca,  N.  Y. 

Hayes,  Thomas  G Baltimore,  Md. 

Haynes,  H.  N Greeley,  Col. 

Hayt,  Charles  D Denver,  Col. 

Hayteb,  Oscab Dallas,  Ore. 

Haywabo,  Habby  Woodfobd New  York,  N.  Y. 

Haywood,  Geoboe  P Lafayette,  Ind. 

Healey,  Robebt  B PlattBburgh,  N,  Y. 

Healy,  Fbank  Minneapolis,  Minn. 

Healy,  John  J Chicago,  111. 

Heath,  Hebbebt  M Augusta,  Me. 

Heath,  James  Elliott Norfolk,  Va. 

Heath,  Sidney  Moob Hoquiam,  Wash. 

Heaton,  Oscab  G Seattle,  Wash. 

Heaton,  Owen  N Fort  Wayne,  Ind. 

Hebabd,  Fbedebic  S Chicago,  111. 

Hedges,  Job  E New  York,  N.  Y. 

Heebmance,  Mabtin Poughkeepsie,  N.  Y. 

Heffebnan,  John  J Woonsocket,  R.  I. 

Helm,  James  P Louisville,  Ky. 

Helm,  Lynn  Los  Angeles,  Cal. 

Hemenway,  Alfbed  Boston,  Mass. 

Hemmens,  Henby  J New  York,  N.  Y. 

Hemfhill,  Joseph  West  Chester,  Pa. 

Hendebson,  G.  Mc Rutledge,  Tenn. 

Hendebson,  John  Leland Hood  River,  Ore. 

Hendebson,  John  M ., Cleveland,  Ohio. 

Hendebson,  Robert  R Cumberland,  Md. 

Hendby,  Jno.  Bubke  (London,  Eng.) Boston,  Mass. 

Henino,  Cbawfobd  D Philadelphia,  Pa. 

Henry,  Richard  M New  York,  N.  Y. 

Hensel,  W.  U Lancaster,  Pa. 

Hepbubn,  Chables  M Bloomington,  Ind. 

Hebbndeen,  Edwabd  G Elmira,  N.  Y. 

Herman,  Louis  J Evansville,  Ind. 

Hebb,  Willis  B Seattle,  Wash. 

Hebbick,  John  J Chicago,  111. 

Hebbin,  William  J San  Francisco,  Cal. 
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Hebkinoton,  Cass  E ' DenTer,  Col. 

Hebbinqton,  Fred Denver,  CJol. 

Hebset,  Henry  J Denver,  Col. 

Hebz,  Philip Portland,  Ore. 

Heselton,  Gbobob  W Gardiner,  Me. 

Hesbberg,  Albebt Albany,  N.  Y. 

Heuisler,  Chables  W Baltimore,  Md. 

Hewey,  James  E Portland,  Me. 

Hewitt,  Lutheb  E Philadelphia,  Pa. 

Heybubn,  Weldon  B.  (Washington,  D.  C.)  ..Wallace,  Idaho. 

Hicks,  John  T Little  Rock,  Ark. 

Hieatt,  Clabenob  C Louisville,  Ky. 

Hiesteb,  Isaac Reading,  Pa. 

HiGDON,  John  C St  Louis,  Mo. 

Higoinbotham,  C.  C Buckhannon.  W.  Va. 

Hiogins,  Anthony  Wilmington,  Del. 

Higgins,  Fbank  M Limerick,  Me. 

Higgins,  James  H Providence,  R.  1. 

Higgins,  John  C Seattle,  Wash. 

Higgins,  William  E Lawrence,  Kan. 

Hill,  Abthub  Dehon Boston,  Mass. 

Hill,  Henby  C Columbia,  Mo. 

Hill,  Henry  W Buffalo,  N.  Y. 

Hill,  Joseph  M Little  Rock,  Ark. 

Hhx,  Lysandeb Chicago,  111. 

Hill,  Nathan  C Hattiesburg,  Miss. 

Hill,  Samuel Seattle,  Wash. 

HiLLEs,  William  S Wilmington,  Del. 

Hinckley,  Fbank  L Providence,  R.  I. 

Hinckley,  Fbederick  W Portland,  Me. 

HiNDMAN,  W.  W Spokane,  Wash. 

Hines,  Clabk  B Bellville,  Ohio. 

HiNES,  Edwabd  W Louisville,  Ky. 

HiNKLEY,  John  Baltimore,  Md. 

HiNTON,  Edwabd  W Columbus,  Mo. 

Hirschbebg,  Henby  New  York,  N.  Y. 

Hibsh,   J Vicksburg,  Miss. 

HiSKY,  Thomas  Foley Baltimore,  Md. 

Histed,  Clifford Kansas  City,  Mo. 

Hitchcock,  George  C St.  Louis,  Mo. 

HoADLY,  Georqk,  Jr Cincinnati,  Ohio. 

HoBBS,  Feed  A South  Berwick,  Me. 

Hobbs,  Nathaniel  North  Berwick,  Me. 

Hodge,  J.  Aspinwall New  York,  N.  Y. 

Hodges,  Geoboe  L Denver,  Col. 
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HoDQES,  William  C Tallahassee,  Fla. 

Hodges,  Wujuam  V Denver,  Col. 

Hodgson.  C.  W Hoquiam,  Wash. 

HooAN,  John  C Aberdeen,  Wash. 

HooAN,  John  W Providence,  R.  I. 

HooATE,  Enoch  G Bloomlngton,  Ind. 

HoGSBTT,  Thomas  H Cleveland,  Ohio. 

HoLcoMB,  Alvbeo  E New  York  N.  Y. 

HoLDOM,  Jesse Chicago,  111. 

HoLLis,  Alucn  Concord,  N.  H. 

HoLLisTEB,  Thomas  Cincinnati,  Ohio. 

Hollow  AY,  Willlam  L Helena,  Mont. 

HoLMAN,  C.  Vey Bangor,  Me. 

HoLMAN,  Frederick  V Portland,  Ore. 

HoLMAN,  George  Wilson Rochester,  Ind. 

HoLMAN,  W.  A Charleston,  S.  C. 

Holsman,  Henry  B Guthrie  Center,  Iowa. 

Holt,  Andrew  Minneapolis,  Minn. 

Holt,  Wiluam  G Kansas  City,  Kan. 

HoLWAY,  Melvin  Smith Augusta,  Me. 

Homes.  Henry  P New  York.  N.  Y. 

Hood.  Thomas  H Denver,  Col. 

Hopkins,  James  L St.  Louis,  Mo. 

Hopkins,  Murat  W Indianapolis,  Ind. 

Hopwood,  R.  F Uniontown,  Pa. 

HoRAN.  J.  B Everett,  Wash. 

Horn,  Alexander  E St.  Paul,  Minn. 

HORNBLOWER,  WiujAM  B New  York,  N.  Y. 

Horth,  Ralph  R Grand  Island,  Neb. 

Hotchkiss.  William  Horace Buffalo.  N.  Y. 

Hough,  Warwick  M St.  Louis.  Mo. 

Houts,  Charles  A St.  Louis.  Mo. 

How,  Jared St.  Paul,  Minn. 

Howard,  Charles  Morris Baltimore,  Md. 

Howard,  George  H Washington.  D.  C. 

Howard,  Clinton  W Bellingham,  Wash. 

Howe,  Elmer  P Boston,  Mass. 

Howe,  Jambs  B Seattle,  Wash. 

Howe,  Wiixiam  Wirt New  Orleans,  La. 

HowLAND,  Paul Cleveland,  Ohio. 

Howry,  Charles  B.  (Washington,  D.  C.) . . .  .Oxford.  Miss. 

HowsoN,  Charles Philadelphia,  Pa. 

HoYT,  Henry  M.  (Washington.  D.  C.) Philadelphia,  Pa. 

HoYT,  Hiram  J Muskegon,  Mich. 

HoYT,  James  H Cleveland,  Ohio. 
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HoYT,  John  P Seattle.  Wash. 

HoYT,  Lucius  W Denver,  Col. 

Hubbard,  H.  Fbakk Wenatchee,  WasL. 

HuBif ABD,  Habbt  New  York,  N.  Y. 

Hubbabd,  Thomas  H New  York,  N.  Y. 

Hubbard,  William  P Wheeling,  W.  Va. 

HuDDY,  George  H.,  Jb Providence,  R.  I. 

Hudson,  B.  F Atchison,  Kan. 

Hudson,  James  A New  York,  N.  Y. 

Hudson,  Robert  G Tacoma,  Wash. 

Hudson,  Sanford  H Benson,  Minn. 

Hudson,  T.  T Duluth,  Minn. 

Hughes,  Allen  Memphis,  Tenn. 

Hughes,  Charles  B New  York,  N.  Y. 

Hughes,  Charles  J.,  Jr Denver,  Col. 

Hughes,  D.  H Paducah,  Ky. 

Hughes,  B.  C Seattle,  Wash. 

Hughes,  Robert  M Norfolk,  Va. 

Hughes,  Thomas   Baltimore,  Md. 

HuLBERT,  Robert  A Seattle.  Wash. 

Hull,  H.  L North  Yakima,  Wash. 

Hull,  Louis  K Minneapolis,  Minn. 

HuMBURG,  Andrew  P Chicago,  111. 

Hume,  F.  Charles,  Jr Houston,  Tex. 

Humphrey,  Burt  Jay Jamaica,  N.  Y. 

Humphries,  John  E Seattle,  Wash. 

Hundley,  Oscar  R Birmingham,  Ala. 

Huneke,  WnxiAM  A Spokane,  Wash. 

Hunsaker,  William  J Los  Angeles,  Cal. 

Hunt,  Cableton   New  Orleans,  La. 

Huitt,  Charles  J Cincinnati,  Ohio. 

Hunter,  Charles  F Milwaukee,  Wis. 

Hunter,  Ernest  Howard Philadelphia,  Pa. 

Hunter,  William Tampa,  Fla. 

Hunter,  Wiluam  R Kankakee,  111. 

HuNTON,  Eppa,  Jr Richmond,  Va. 

Hurd,  Harry  B Chicago,  111. 

HuRD,  Henry  N Manchester,  N.  H. 

Hurlbutt,  Henby  F Boston,  Mass. 

Hurley,  Michael  A Wausau,  Wis. 

Hurspool,  John  C Walla  Walla,  Wash. 

HussEY,  Charles  Walter Waterville,  Me. 

Husted,  Earl  W Everett,  Wash. 

Hutcheson,  J.  a Montesano,  Wash. 

Hutchins,  Harry  B Ann  Arbor,  Mich. 
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HuTCJoms,  Jamks  C Chicago,  111. 

Hutchinson,  Chasles  L Portland,  Me. 

Hutchinson,  Richard  G Seattle,  Waah. 

HuTSON,  Chables  T Seattle,  Wash. 

Hyde,  Chables  C Chicago,  111. 

Hyde,  James  W Chicago,  111. 

Hyde,  Simeon Charleston,  S.  C. 

Hyde,  Wesley  W Grand  Rapids,  Mich. 

Hyde,  William  W Hartford,  Conn. 

Hyland,  Ivan  L Seattle,  Wash. 

Hyzbb,  B.  M Milwaukee,  Wis. 

INGALSBE,  Gbenville  M Sandy  Hill,  N.  T. 

INGESSOLL,  Henby  H KnoxviUe,  Tenn. 

INGLEB,  Fbancis  M IndianapoUs,  Ind. 

Inobaham,  William  M Portland,  Me. 

INNES,  Chables  H Boston,  Mass. 

iBviN,  Mason  Montesano,  Wash. 

Ibvine,  Fbank   Ithaca,  N.  Y. 

IBWIN,  C.  F Elgin,  111. 

Isaacs,  Lewis  M New  York,  N.  Y. 

Isham,  WnxL&M  H Fowler,  Ind. 

IssENHUTH,  William  Redfleld,  S.  D. 

Ives,  J.  Moss Danhury,  Conn. 

Ives,  Mobse   Chicago,  111. 

Jackson,  Anson  B Minneapolis,  Minn. 

Jackson,  Cliffobd  L Muskogee,  I.  T. 

Jackson,  Geoboe  P.  B St.  Louis,  Mo. 

Jackson,  William  H New  York,  N.  Y. 

Jacobson,  Isaac  W Brooklyn,  N.  Y. 

Jaooabo,  E}dwin  a St.  Paul,  Minn. 

James,  Fbancis  B Cincinnati,  Ohio 

Jameson,  Ovid  B Indianapolis,  Ind. 

Januaby,  William  L Detroit,  Mich. 

Jayne,  H.  LaBabbe Philadelphia,  Pa. 

Jayne,  Tbatfobd  N Minneapolis,  Minn. 

JEFFEBSON,  CaBL  S ChiCBgO,  111. 

Jeffbies.  James  H Pineville,  Ky. 

Jeffbies,  L  E Selma,  Ala. 

JcFFBis,  Malcolm  G Janesville,  Wis. 

Jelley,  Chables  S Minneapolis,  Minn. 

Jellinek,  Edwabd  L Buffalo,  N.  Y. 

Jenckes,  Thomas  A Providence,  R.  I. 

Jenkins,  James  G Milwaukee,  Wis. 

Jenkins,  John  J.  (Washington,  D.  C) Chippewa  Falls,  Wis. 

Jenks,  Robebt  D Philadelphia,  Pa. 
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Jennings,  Andrew  J Fall  River.  Mass. 

Jennings,  Frank  Elias Jacksonylile,  Fla. 

Jennings,  Robert  W.  (Seattle,  Wash.) Juneau,  Alaska  Ter. 

Jenswold,  John,  Jh Duluth,  Minn. 

Jewett,  Steven  S Laconia,  N.  H. 

Job,  Thomas  C Prescott,  Arizona  Ter. 

Johnson,  Benjamin  N Boston,  Mass. 

Johnson,  Charucs  F WatervIUe,  Me. 

Johnson,  Edwin  J New  York,  N.  Y. 

Johnson,  George  S St.  Louis,  Mo. 

Johnson,  H.  Linsly New  York,  N.  Y. 

Johnson,  Harvey  L Tacoma,  Wash. 

Johnson,  Homer  H Cleveland,  Ohio. 

Johnson,  Merritt  A Rockland,  Me. 

Johnson,  Richard  H Boise,  Ida. 

Johnson,  Simeon  M Cincinnati,  Ohio. 

Johnston,  Thomas  J New  York,  N.  Y. 

Johnston,  W.  M Billings,  Mont. 

JoLTNE,  Adrian  H New  York,  N.  Y. 

Jones.  Asahel  W Burg  Hill,  Ohio. 

Jones,  Burr  W Madison,  Wis. 

Jones,  Freeland  Bangor,  Me. 

Jones,  George  W Montgomery,  Ala. 

Jones,  Gustave  Newport,  Ark. 

Jones,  J.  Levering Philadelphia,  Pa. 

Jones.  James  C St.  Louis,  Mo. 

Jones,  John  J Chanute,  Kan. 

Jones,  Leonard  A Boston,  Mass. 

Jones,  Rankin  D Cincinnati,  Ohio. 

.Tones,  Richard  Saxe Seattle,  Wash. 

Jones,  Richmond  L Reading,  Pa. 

Jones.  Stephen  R Boston,  Mass. 

Jones,  Thomas  G Montgomery,  Ala. 

Josltn.  James  T Hudson,  Mass. 

Joss.  Frederick  A IndianapoMs,  Ind. 

JouRDAN.  Morton St.  Louis,. Mo. 

Judah,  Noble  B Chicago,  111. 

JuDSON,  Frederick  N St.  Louis,  Mo. 

JuNKiN.  Francis  T.  A Chicago,  111. 

Jurey,  John  S Seattle,  Wash. 

Kales,  Albert  M Chicago,  111. 

Kalisch,  Samuel  Newark,  N.  J. 

Kalish,  Edwin  L New  York.  N.  Y. 

Kane,  Francis  Fisher Philadelphia,  Pa. 

Kane,  James  H Seattle,  Wash. 
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Kane,  Matthew  J Guthrie,  Okla. 

Kapplkr,  Chables  J Washington.  D.  C. 

Kabcheb,  Geoboe  H Chicago,  111. 

Karnes,  J.  V.  C Kansas  City,  Mo. 

Kavanagh,  Mabcus  a Chicago,  111. 

Kay,  James  I '. Pittsburgh.  Pa. 

Kay,  William  B. Jacksonville,  Pla. 

Keanb,  Walter  A Seattle,  Wash. 

Keasbet,  Edward  Q Newark,  N.  J. 

Keaton,  J.  R Oklahoma  City,  Okla. 

Keatob,  John  F Philadelphia,  Pa. 

Keeble,  John  B Nashville,  Tenn. 

Keene,  a.  M Fort  Scott,  Kan. 

Keeneb,  William  A New  York,  N.  Y. 

Keeney,  WnxABD  P Grand  Rapids,  Mich. 

Kehoe,  John  B Portland,  Me. 

Kehb,  Bdwabd  C St.  Louis,  Mo. 

Keith,  Albebt  J Sioux  Falls,  S.  D. 

Kefth,   Abi'hub  M Minneapolis,  Minn. 

Ketth,   Hosmeb  H Sioux  Falls.  S.  D. 

KErrH,  Wm.  C Seattle,  Wash. 

Kelby,  James  E Omaha,  Neb. 

Kelleheb,  Daniel Seattle,  Wash. 

Kelleheb.  John  Seattle,  Wash. 

Kellen,  William  V Boston,  Mass. 

Kelleb,  C.  a San  Antonio,  Tex. 

Kelley,  Pbank  H Tacoma,  Wash. 

Kelley,  Geobgb  Thomas Chicago,  111. 

Kelley,  Rooebs  P Auburn,  Me. 

Kelley,  William  H Richmond,  Ind. 

Kellogg,  Fbank  B St.  Paul,  Minn. 

Kellogg,  John  A Bellingham,  Wash. 

Kellogg,  Joseph  A Glens  Falls,  N.  Y. 

Keixogg,  L.  Laflin New  York,  N.  Y. 

Kelly,  C.  F Butte.  Mont. 

Kelly,  Habby  B Denver,  Col. 

Kelly,  Roland Detroit,  Mich. 

Kelly,  William  R Los  Angeles,  Cal. 

Kemp,  Bolivab  B Amite,  La. 

Kemp,  Wyndham El  Paso.  Tex. 

Kendall,  Messmobe New  York,  N.  Y. 

Kenna,  Edwabd  D New  York,  N.  Y. 

Kennedy,  Howabd Omaha,  Neb. 

Kennedy,  J.  A.  C Omaha,  Neb. 

Kennedy,  J.  Y Everett,  Wash. 
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KENNEDY,  Richard  L St  Paul,  Minn. 

Kenneson,  Thaddevb  Davis  New  York,  N.  Y. 

Kenney,  Mabtin  G Baltimore,  Md. 

Kennon,  Newell  K St.  Clairaville,  Ohio. 

Kent,  Chables  A Detroit,  Mich. 

Kent,  Edward  : Phoanix,  Ariz. 

Kenyon,  Alan  D New  York,  N.  Y. 

Kenyon,  Robebt  Nelson New  York,  N.  Y. 

Kenyon,  Wiixiam  H New  York,  N.  Y. 

Kenyon,  Wiluam  S Chicago,  111. 

Keen,  John  W Indianapolis,  Ind. 

Kebnan,  Thomas  J Baton  Rouge,  La. 

Kebb,  J.  a Seattle,  Wash. 

Kebb,  James  B Portland,  Ore. 

Kebb,  Thomas  B New  York,  N.  Y. 

Kebb,  William  A Minneapolis,  Minn. 

Kebwin,  J.  C Neenah,  Wis. 

Ketcham,  William  A Indianapolis,  Ind. 

Keysob,  William  W St.  Louis,  Mo. 

KiBLEB,  Edwabd   Newark,  Ohio. 

Kiddle,  Alfbed  W New  York,  N.  Y. 

KiES,  Whxiam  S Chicago,  111. 

Killian,  James  R Denver,  Col. 

Kilvebt,  Thomas New  York,  N.  Y. 

King,  Alfred  R Delta,  Col. 

Kino,  Abno  W Ellsworth,  Me. 

Kino,  Augustus  H Jacksonville,  Fla. 

King,  Chables  D Olympia,  Wash. 

King,  David  Bennett New  York,  N.  Y. 

King,  Edmund  B Sandusky,  Ohio. 

Kino,  Geobge  A Washington,  D.  C. 

King,  Henby  W.  (New  York,  N.  Y.) Worcester,  Mass. 

King,  Robebt  J Zanesville,  Ohio. 

King,  Will  R Salem,  Ore. 

King,  William  B Washington,  D.  C. 

Kingman,  Joskfh  R Minneapolis,  Minn. 

KiNGSLEY,  Willabd Grand  Rapids,  Mich. 

KiNKAiD,  M.  P O'Neill,  Neb. 

Kinney,  Clesson  S Salt  Lake  City,  Utah. 

KiNSLEB,  James  C Omaha,  Neb. 

Kibby,  Daniel  Noyes St.  Louis,  Mo. 

Kibchwey,  Geobge  W New  York,  N.  Y. 

KiBLiN,  J.  Pabkeb New  York,  N.  Y. 

KiBTLAND,  Michel New  York,  N.  Y. 

Klein,  Jacob   St.  Louis,  Mo. 
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Kline,  Viaan.  P Cleveland,  Ohio. 

Kliag.  Joseph   New  York,  N.  Y. 

Knappen.  Loyal  E Grand  Rapids,  Mich. 

Knattf,  John  Jamestown,  N.  D. 

Knapth,  Antonio New  York,  N.  Y. 

Kneeland,  Andrew  Delos New  York,  N.  Y. 

Knickebbockeb,  Ibvino  B Auburn,  Wash. 

Knight,  Habrt  S Sunbury,  Pa. 

Knight,  Waltkb  A Cincinnati,  Ohio. 

Knowles,  Hibam Missoula,  Mont. 

Knowlton,  Hiram  Portland,  Me. 

Knowlton,  John  F Ellsworth,  Me. 

Knowlt6n,  William  J Portland,  Me. 

Knox,  John  Mason New  York,  N.  Y. 

Knox,  P.  C.  (Washington,  D.  C.) Pittsburgh,  Pa. 

Knox,  T.  J Jackson,  Minn. 

KoHN,  Aabon   Louisville,  Ky. 

KooN,  Mabtin  B Minneapolis,  Minn. 

Kobnegay,  W.  H Vinita,  Okla. 

KoBNS,  E.  B Tracy,  Minn. 

Kobte,  Geobgb  W Seattle,  Wash. 

Kbameb,  Edwabd  C East  St.  Louis,  111. 

Kbauthoff,  L.  C New  York.  N.  Y. 

Kbeady,  B.  Fb^nk Lancaster,  Pa. 

Kremeb,.  Eugene  G New  York,  N.  Y. 

Kbetzingeb,  Geobge  W Chicago,  111. 

Kueffneb,  Otto St  Paul,  Minn. 

Kyle,  J.  P St.  Paul,  Minn. 

Lacey,  John  W Cheyenne,  Wyo. 

Lackneb,  Fbancis  Chicago,  111. 

Ladd,  Babson  S Boston,  Mass. 

Ladd,  Nathan  iel  W Boston,  Mass. 

Ladd,  San]iX)bd  B Kansas  City,  Mo. 

Lamab,  Joseph  R Augusta,  Ga. 

Lambebton,  Henby  M Winona.  Minn. 

Lambebton,  James  M Harrisburg,  Pa. 

Lancasteb,  Chables  C Washington,  D.  C. 

Lancasteb,  Geobge  D Chattanooga,  Tenn. 

Lancasteb,  William  A Minneapolis,  Minn. 

Landau,  Moses  David Vicksburg,  Miss. 

Landis,  Chables  I Lancaster,  Pa. 

Lane,  Fbanklin  K San  Francisco,  Cal. 

Lane,  Wallace  R Des  Moines,  Iowa. 

Lane,  Wabben  D Seattle  Wash. 

Langdon,  Mabtin  Omaha,  Neb. 
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Lanqstb£et,  J.  C Jackson,  Miss. 

LiANNiNG,  William  M Trenton,  N.  J. 

Lanbieb,  Louiu  B Biddeford,  Me. 

Lawtby,  Thomas  B Chicago,  111. 

TiAKiMEB,  Jebemlah  B Topeka,  Kan. 

Labimore,  John  A Minneapolis,  Minn. 

Labneb,  John  B Washington,  D.  C. 

LaRoche,  Walteb  P Portland,  Ore. 

Labocque,  Joseph New  York,  N.  Y. 

Labbabeb,  Fbank  D Minneapolis,  Minn. 

Labbabee,  Seth  L Portland,  Me. 

Labson,  Osc^iB  J Duluth,  Minn. 

Latham,  F.  E Howard  Lake,  Minn. 

Lathbop,  Gabdineb Kansas  City,  Mo. 

Laugulin,  Matthew  Bangor,  Me. 

Lautebbach,  Edwabd    New  York,  N.  Y. 

Lawleb,  Daniel  W St.  Paul,  Minn. 

Lawleb,  Oscab   Los  Angeles,  Cai. 

Lawbence,  Geobqe  a Galesburg,  111. 

Lawson,  John  D Columbia,  Mo. 

Lawson,  Joseph  A Albany,  N.  Y. 

Lawson,  Willlam  C New  York,  N.  Y. 

Lawton,  Alexandeb  R Savannah .  Ga. 

Law YEB,  Geobqe  Albany,  N.  Y. 

Layboubn,  C.  G Minneapolis,  Minn. 

Lea,  Ovebton  Nashville,  Tenn. 

Leaht,  John  S • St.  Louis,  Mo. 

Leake,  Hunteb  C New  Orleans,  La. 

Leaken,  WU.LIAM  R Savannah,  Ga. 

Leakin,  J.  Wn.soN Baltimore,  Md. 

Leaming,  Thomas   Philadelphia,  Pa. 

Leavitt,  John  Bbooks New  York,  N.  Y. 

Leckie,  a.  E.  L Washington,  D.  C. 

Ledbetteb,  Walteb  A Ardmore,  Okla. 

Lee,  Abthub  B Spokane,  Wash. 

Lee,  Blaib  (Washington,  D.  C.) Silver  Spring,  Md. 

Lee,  Blewett Chicago,  IlL 

Lee,  John   F St.  Louis,  Mo. 

Lee,  Paul  W Fort  Collins,  CoL 

Lee,  Thomas  Z Providence,  R.  I. 

Leg£:ndbe,  James New  Orleans,  La. 

Lehmaier,  James  S New  York,  N.  Y. 

Lehmann,  Fbed  W St.  Louis,  Mo. 

Lemle,  Gustave   New  Orleans,  La. 

Lenehan,  Daniel  J Dubuque,  Iowa. 
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Leonard,  Fredebick  M Philadelphia,  Pa. 

Leonard,  Gboboe  B .Minneapolis.  Minn. 

Lester,  George  B New  York.  N.  Y. 

Letton.  Charles  B Lincoln,  Neb. 

Levinson,  S.  O Chicago,  111. 

Levis,  Howard  C.  (London.  England) Schenectady,  N.  Y. 

Levy,  Aubret Seattle.  Wash. 

Levy,  Joseph  L New  York,  N.  Y- 

Lewenbero,   SoijOMOn    Boston,  *Mass. 

Lewis,  Charles  L St.  Panl,  Minn. 

Lewis,  Francis  D Philadelphia,  Pa. 

Lewis,  J.  Hamilton Chicago,  111. 

Lewis,  John  P Philadelphia.  Pa. 

Lewis,  Lunsford  L Richmond,  Va. 

Lewis,  Olin  B St.  Paul.  Minn. 

Lewis,  Robert  E Denver,  Col. 

Lewis.  W.  Draper Philadelphia,  Pa. 

Lewis.  William  I Paterson,  N.  J. 

LiBBY.  Charles  P Portland,  Me. 

Ltbby,  Hiram  A Park  River,  N.  D. 

LiBBY.   J.  M Mechanics  Palls,  Me. 

LiDDON,  Ben.t.  S Marianna,  Pla. 

LiEBMANN,  Walter  H New  York.  N.  Y. 

Liohtner,  Clarence  A Detroit,  Mich. 

LiGHTNER,  William  H St.  Paul.  Minn. 

Ltnd.  John  Minneapolis,  Minn. 

LiNDBUROH.  Charles  A Little  Palls,  Minn. 

Ltndley,  ETrasmus  C Chicago.  111. 

Lindsay,  John Butte.  Mont. 

Lindsay.  John  D New  York,  N.  Y. 

Lindsay.  William   New  York,  N.  Y. 

Ltndsey,  Edward   Warren,  Pa. 

Ltndsley.  Henry  A Denver,  Col. 

Ltndsley.  Van  Sinderen New  York.  N.  Y. 

LiNScoTT,  Dantet.  C Bostou,  Mass. 

Linthicum,  S.  B Portland,  Ore. 

Lionberger,  Isaac  H St.  Tx)uls,  Mo. 

Littlefikld.  Arthur  S Rockland,  Me. 

LTTTI.EFTEI.D.  Charles  E Ncw  Yoik,  N.  Y. 

LTTTPLEFTEI.D,  NATHAN  W Provldencc,  R.  I. 

Lloyd.  Malcolm.  Jr Philadelphia,  Pa. 

LoBiNoiER,  Charles  S.  (Manila,  P.  I.) Omaha,  Neb. 

LocKETT,  John  W Henderson,  Ky. 

LocKWOOD.  Benoni,  Jb New  York,  N.  Y. 

LocKwooD,  ViBoiL  H Indlanapolls,  Ind. 


218  AMERICAN   BAR  ASSOCIATION. 

LoESCH,  Frank  J Chicago,  111. 

LoEWENTHAL,  MAX  Los  Angeles,  Cal. 

London,  Alexander  T Birmingham,  Ala. 

Long,  Abmistead  R Lynchburg,  Va. 

Long,  Henbt  C Boston,  Mass. 

LooMis,  N.  H Omaha,  Neb. 

LooMis,  Setmoub  C New  Haven.  Conn. 

LooNET,  William  H Portland,  Me. 

LoBD,  Frank  B Chicago,  111. 

Lore,  Charles  B Wilmington,  Del. 

LORENZEN.  Ernest  G.  (Washington,  D.  C.)..New  York.  N.  Y. 

Loveday,  Walter Tacoma,  Wash. 

LovETT,  Robert  S New  York,  N.  Y. 

Lowden,  Frank  O Oregon,  111. 

Lowell,  Francis  C Boston,  Mass. 

Lowell,  John   Boston,  Mass. 

LucEY,  Dennis  B Ogdensburg,  N.  Y. 

LuDDEN,  William  H Spokane,  Wash. 

Ludwig,  John  C Milwaukee,  Wis. 

LuECK,  Martin  L Juneau,  Wis. 

LuEDEBS,  Henry  W Tacoma,  Wash. 

LuM,  Burt  F Minneapolis,  Minn. 

Lumbebt,  Wallace  R Caribou,  Me. 

Lund,  Charles  P Spokane,  Wash. 

Lund,  R.  H Tacoma,  Wash. 

Lung,  Henry  W Seattle,  Wash. 

LuNT,  Horace  G Colorado  Springs,  Col. 

LusK,  Robert ,.Nashvilie,  Tenn. 

Lyell,  Gordon  G Jackson,  Miss. 

Lyford,  Will  H Chicago,  111. 

Lyles,  William  H Columbia,  S.  C. 

Lyman,  Richard  B Providence,  R.  I. 

Lynch,  J.  J Chattanooga,  Tenn. 

Lynch,  Thomas  J Augusta,  Me. 

Lyon,  Adrian Perth  Amboy,  N.  J. 

Lyon,  Montague  St.  Louis,  Mo. 

Lyon,  Walter  Pittsburgh,  Pa. 

Lyons,  Martin St.  Louis,  Mo. 

Lyster,  Henry  L Detroit,  Mich. 

MacChesney,  Nathan  William Chicago,  111. 

Macoonald,  Eugene  Spencer New  York,  N.  Y. 

Mack,  Julian  W Chicago,  111. 

Mack,  William  New  York,  N.  Y. 

Mackall,  William  W Savannah,  Ga. 

Mackenzie,  Thomas   Baltimore,  Md. 
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Mackintosh,  KjnrNSTH Seattle,  Wash. 

Mackot,  Harbt  Bbent  (Cincinnati,  Ohio) . .  .Covington,  Ky. 

BlACKOY,  William  H.  (Cincinnati,  Ohio) Covingxon,  Ky. 

Maclkod,  William  A Boston,  Mass. 

Macphebson,  Ebnest Louisville,  Ky. 

Maddin,  Pebgt  D Nashville,  Tenn. 

Madoox,  Samxtkl Washington,  D.  C. 

Madioan,  John  B Houlton,  Me. 

Maffett,  Jamsb  T Clarion,  Pa. 

Magbudeb,  Benjamin  D C^hlcago,  111. 

Mahan,  Oboboe  a Hannihal,  Mo. 

Maheb,  John  W Devil's  lAke,  N.  D. 

Mahon,  Henby  S Duluth,  Minn. 

Mahoney,  Timothy  J Omaha,  Neb. 

Main,  John  P Seattle,  Wash. 

Malex>by,  H.  S.  D Selma,  Ala. 

Malone,  Dana Greenfield.  Mass. 

Malone,  Jambs  E Juneau,  Wis. 

Maltbie,  Theodobe  M Hartford,  Conn. 

filANDEBSON,  Chables  F Omaha,  Neb. 

Manly,  CTlemsnt Winston-Salem,  N.  C. 

Manly,  Oeobge  C Denver.  Col. 

Manseb,  Habby  Auburn,  Me. 

Mabbuby,  William  L Baltimore,  Md. 

Mabden,  Chables  S Barnesvllle,  Minn. 

Mabkham,  Oeobge  W St.  Paul,  Minn. 

Markham,  J.  D Rush  City,  Minn. 

Mablatt,  Hebbebt  R St.  Louis,  Mo. 

Marshall,  Fbank  D Portland,  Me. 

Mabshall,  Louis   New  York,  N.  Y. 

Marshall,  R.  E.  Lee Baltimore,  Md. 

Mabston,  Thomas  H Chicago,  111. 

Mabtin,  Henby  B Perry,  Okla. 

Mabtin,  Hobace  H Chicago,  111. 

Mabtin,  J.  Willis Philadelphia,  Pa. 

Mabtin,  Thomas  W Montgomery,  Ala. 

Mabtin,  Wiluam  J New  York,  N.  Y'. 

Mabtin,  Wiluam  Pabmenteb New  York,  N.  Y. 

Mabtindale,  Chables   Indianapolis,  Ind. 

Mabx,  Fbedebick  Z Chicago,  111. 

Mason,  Alfbro  F St  Paul,  Minn. 

Mason,  John  Rogebs Bangor,  Me. 

Massey,  Louis  C Orlando,  Fla. 

Massie,  EIuoenb  C Richmond,  Va. 

Mastick,  Skabuby  C New  York,  N.  Y. 
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Matheny,  James  H Springfield,  111. 

Mather,  Robebt   New  York,  N.  Y. 

Mathews,  Wiixiam  S Berwick,  Me. 

Mathewson,  Chables  F New  York,  N.  Y. 

Matters,  Thomas  H Omaha,  Neb. 

Matthews,  C.  Bentley Cincinnati.  Ohio. 

Matthews,  Pbkd  V Portland,  Me. 

Matthews,  Matthew  C Dubuque,  Iowa. 

Matthews,  Mortimer   Cincinnati,  Ohio. 

Mattocks,  Charles  P Portland,  Me. 

Matz,  Rudolph  Chicago,  111. 

Maxwell,  John  M Denver,  Col. 

Maxwell,  Lawrence,  Jr Cincinnati,  Ohio. 

May,  Henry  F Denver,  Col. 

Mayer,  Benedict  h Augusta,  Me. 

Mayer,  Levy Chicago,  111. 

Mayes,  Edward Jackson,  Miss. 

Mayfield,  J.  E Cleveland,  Tenn. 

Mead,  Albert  E Oly mpia,  Wash. 

Meaher,  Den.n  [s  a Portland,  Me. 

Meares,  Iredelle Wilmington,  N.  C. 

Mecartney,  Harry  S Chicago,  111. 

Mechem,  Floyd  R Chicago,  111. 

Meldrim,  p.  W Savannah,  Ga. 

Mellen,  Chase  New  York,  N.  Y. 

Mendenhall,  Mark  F Spokane,  Wash. 

Mercer,  David  H Omaha,  Neb. 

Mercer,   Hugh  V Minneapolis,  Minn. 

Merchant,  Henry  D New  Yorh,  N.  Y. 

Mercur,  Rodney  A Towanda,  Pa. 

Meredith,  Charles  V Richmond,  Va. 

Merrick,  Charles  D Parkersburg,  W.  V&. 

Merrick,  Edwin  T .  - New  Orleans,  La. 

Merrick,  George  Peck Chicago,  1 IL 

Merrill,  John  F.  A Portland,  Me. 

Merrill,  Joseph  Hansell Thomasviile,  Ga. 

MERRirr,  Seabury Spokane,  Wash. 

Mervine^  Nicholas  P Altoona,  Pa. 

Meserve,  Edwin Los  Angeles,  Cal. 

Mestrezat,  S.  Leslie Uniontown,  Pa. 

Metcalf,  Charles  W Memphis,  Tenn. 

Meyers,  Sidney  S New  York,  N.  Y. 

Michael,  James  C St.  Paul,  Minn. 

Michener,  L.  T Washington,  D.  C. 

Mikell,  William  E Philadelphia,  Pa. 
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MiLBUBN,  John  G New  York,  N.  Y. 

Miles,  Joshua  W Princess  Anne,  Md. 

Miles,   Oscab  L Fort  Smitfa»  Ark. 

Miles,  Wiluam  P Sidney,  Neb. 

MiLLAK,  William  W Washington,  D.  C. 

MiLLABD,  W.  D Chicago,  lU. 

Miller,  Benjamin  K Milwaukee,  Wis. 

Miller,  Charles  E South  Bend,  Wash. 

Miller,  Charles  W Goshen,  Ind. 

Miller,  Clarence  B Duluth,  Minn. 

Miller,  Clarence  H Austin,  Tex. 

Miller,  E.  Spencer Philadelphia,  Pa. 

Miller,  Georqe  P Milwaukee,  Wis. 

Miller,  Huqh  Gordon New  York,  N.  Y. 

Miller,  John  S Chicago,  Hi. 

Miller,  Joseph  N Camden,  Ala. 

Miller,  N.  Dubois Philadelphia,  Pa. 

Miller,  Robert  N Hazlehurst,  Miss. 

Miller,  T.  S Dallas,  Tex. 

Miller,  William  K Augusta,  Ga. 

Miller,  William  N Parkersburg,  W.  Va. 

Miller,  Willl^m  W New  York,  N.  Y. 

MiLLiKEN,  E.  E Los  Angeles,  Cal. 

MiLLiKEN,  John  D.  (Denver,  Col.) McPherson,  Kan. 

Million,  B.  C Seattle,  Wash. 

Mnxs,  Edward  C Walla  Walla,  Wash. 

Milnor,  M.  Cleiland New  York,  N.  Y. 

Miner,  Sidney  K Wilkesbarre,  Pa. 

Minis,  Abbam Savannah,  Ga. 

MiNOB,  Benjamin  S Washington,  D.  C. 

Minob,  Raleigh  C Charlottesville,  Va. 

MiNOB,  WiBT Portland,  Ore. 

MiNTON,  Fbancis  L» New  York,  N.  Y. 

Mitchell,  Charles  E New  Britain,  Conn. 

Mitchell,  Henby  L Bangor,  Me. 

Mitchell,  John  M Concord,  N.  H. 

Mitchell,  John  R Olympia,  Wash. 

Mitchell,  Oscab Duluth,  Minn. 

MrrcHELL,  William  D St.  Paul,  Minn. 

Mocquot,  James  Denis Paducah,  Ky. 

Moffat,  R.  Bubnham New  York,  N.  Y. 

Moffit,  John  T Tipton,  Iowa. 

Mohun,  Babby Washington,  D.  C. 

Mollbtte,  a.  R Durango,  Col. 

Mollohan,  Wesley    Charleston,  W.  Va. 
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MoNBOE,  Chables  Los  Angeles,  Cal. 

Montague,  Richabd  W Portland,  Ore. 

MONTGOMEBT,  Cabboll  S Omaha,  Neb. 

MoNTGOMEBT,  JoB  H Camden,  Me. 

MoNTOOKEBT,  JoHN  R Chicago,  111. 

MoNTOOMEBT,  OscAB  H SeymouF,  Ind. 

Moody,  Cabt  C Greenville,  Miss. 

MooBE,  Albebt  R St.  Paul,  Minn. 

MooBE,  Ben  L Seattle,  Wash. 

MooBE,  Chables  A Ashevllle,  N.  C. 

MooBB,  P.  A Salem,  Ore. 

MooBE,  H.  D Seattle,  Wash. 

MooBE,  J.  McCabe Kansas  City,  Kan. 

MooBE,  John  Bassett New  York,  N.  Y. 

MooBE,  John  M Little  Rock,  Ark. 

Moobe,  Joseph  B Lansing,  Mich. 

MooBE,  Joseph  E Thomaston,  Me. 

Moobe,   Lutheb  R Saco,  Me. 

Moobe,  M.  Hebndon Columbia,  S.  C. 

MooBE,  William  F Guthrie  Center,  Iowa. 

Moobe,  Wm.  Hickman Seattle,  Wash. 

MooBELAND,  J.  C Salem,  Ore. 

MooBES,  Chables  W Indianapolis,  Ind. 

MooBEs,  Merbill  Indianapolis,  Ind. 

Moot,  Adelbebt  Buffalo,  N.  Y. 

MoBOECAi,  T.  Moultrie Charleston,  S.  C. 

MoBOAN,  Chables  E.,  Jb Philadelphia,  Pa. 

Mobgan,  Frank  L Hoquiam,  Wash. 

MoBOAN,   George  Wilson New  York,  N.  Y. 

MoBOAN,  Randall Philadelphia,  Pa. 

Mobgan,  William  B Trinidad,  Col. 

MoBPHT,  B.  Howabd St.  Paul,  Minn. 

Mobriix,  Donald  L Chicago,  111. 

Mobbill,  John  A Aburn,  Me. 

MoBBis,  John  Fort  Wayne,  Ind. 

MoBBis,  M.  F Washington,  D.  C. 

MoBBis,  Page  Duluth,  Minn. 

Morris,  Roland  S Philadelphia,  Pa. 

Morris,  Robert  C New  York.  N.  Y. 

Morris,  Thomas  J Baltimore,  Md. 

Morrison,  John  T Boise,  Ida. 

Morrison,  Robert  E Prescott,  Ariz. 

Morrison,  Robert  G Minneapolis,  Minn. 

Morrison,  Samuel Seattle,  Wash. 

Morrow,  Dwight  W New  York.  N.  Y. 
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G Portland,  Ore. 

Joseph  Pougbkeepsie,  N.  Y. 

MoBSE,  A.  VotTER Washington.  D.  C 

MoBSE,  GoDFKET Bofiton.  Mass. 

MoBss.  RoBEBT  M Boston,  Mass. 

MoBSE,  Waldo  G New  York,  N.  Y. 

M(«TON,  HcNBT  Samuel New  York,  N.  Y. 

MoBTON,  J.  R Lexington,  Ky. 

MoBTON,  Mabcus  Boston,  Mass. 

MoBTON,  William  O Los  Angeles,  Cal. 

Moses,  Raphael  J New  York.  N.  Y. 

MosiEB,  John  H Norman.  Okla. 

Moss,  Fbank  New  York,  N.  Y. 

MouLTON,  Augustus  F Portland,  Me. 

Mount,  Wallace Spokane,  Wash. 

MouNTCASTLE,  R.  E.  L KnoxvlUe,  Tenn. 

MowEB,  Geobge  Sewell Newberry,  S.  C. 

MuELLEB,  Oscab  C Los  Angoles,  Cal. 

Mutb,  William  T Portland,  Ore. 

MuLKET,  Fbedebick  W Portland,  Ore. 

Mullen,  William  E Cheyenne,  Wyo. 

MuLLiN,  Fbancis  B Brooklyn,  N.  Y. 

MuLLiN,  Michael  A Baltimore,  Md. 

MuLYANE,  David  W Topeka,  Kan. 

MuNDAY,  Chables  F Seattle,  Wash. 

MuNFOBD,  Beveblet  B Richmond,  Va. 

MuNGEB,  W.  H Omaha«  Neb. 

MuNN,  Geoboe  Ladd Seattle,  Wash. 

MuNN,  Mabcus  D St.  Paul,  Minn. 

MuNSON,  C.  LaRue Wllliamsport,  Pa. 

MuNSON,  Gilbebt  D Los  Angeles,  Cal. 

Mubdock,  John  S Providence,  R.  I. 

Mubphy,  Chables  J Grand  Forks,  N.  D. 

MuBPHY,  Daniex  D Elkader.  Iowa. 

Mubphy,  James  B Seattle,  Wash. 

MuBPHir,  John  A Superior,  Wis. 

MUBBAY,  A.  GOBDON New  York,  N.  Y. 

MuBBAY,  Chables  A Tacoma,  Wash. 

Mubbell,  Whxiam  M Lynchburg,   Va. 

MuBTHA,  Thomas  F New  York,  N.  Y. 

MusGBAVE,  Habbison   Chicsgo,  111. 

Myebs,  H.  a.  P Seattle,  Wash. 

Myebs,  James  J Boston,  Mass. 

Myebs,  Nathaniel  New  York,  N.  Y. 

Myebs,  Quincy  A Logansport,  Ind. 
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McAllister,  Henry,  Jr Denver,  Col. 

McAlpin,  Henry    Savannah,  Ga. 

McAlpine,  John  W Mobile,  Ala. 

McArdle,  p.  L Chicago,  111. 

McCafferty,  James  J Seattle,  Wash. 

McCaffrey,  Joseph  J Provldenoe,  R.  I. 

McCall,  Edward  B New  York.  N.  Y. 

McCarter,  Robert  H Newark,  N.  J. 

McCarthy,  M.  B Toledo,  Ohio. 

McCarthy,  Matthew Rumford  Falls.  Me. 

McCarthy,  P.  J Providence,  R.  I. 

M'Cauley,  C.  H Rldgway,  Pa. 

McClain,  Km.m  Iowa  City.  Iowa. 

McClellan,  Thomas  C Montgomery.  Ala. 

McClenahan.  WnxiAM  S Bralnerd.  Minn. 

McClench,  Wh-liam  W Springfield,  Mass. 

McClendon,  James  W Austin,  Tex. 

McClintock,  Andrew  H Wilkesbarre,  Pa. 

McCloskey,  Bernard' New  Orleans,  La. 

McCluno,  Wm.  H Pittsburgh.  Pa. 

McCltjrb,  David New  York,  N.  Y. 

McClure,  Harold  M Lewlsburg.  Pa, 

McClube,  Henry  P Seattle.  Wash. 

McClure,  Walter  A Seattle,  Wash. 

McClxjre,  Wn^LTAM  B Seattle,  Wash. 

McCoMBS,  William  F.,  Jr New  York.  N.  Y. 

McConlogue,  James  H Mason  City,  Iowa. 

McConnell,  James  E Boston,  Mass. 

McCoNNico,  K.  T Nashville,  Tenn. 

McCooK.  John  J New  York,  N.  Y. 

McCooK,  Philip  James New  York,  N.  Y. 

McCoRD,  E.  S Seattle,  Wash. 

McCoRDic,  Alfred  E Chicago,  HI. 

McCoRMicK,  Robert  H.,  Jr Chicago,  111. 

McCrary,  a.  J Blnghamton,  N.  Y. 

McCreery,  James  W Greeley,  Col. 

McCroskey,  R.  L Colfax,  Wash. 

McCulloch,  Frank  H Chicago,  111. 

McCulix)ugh,  John  G No.  Bennington,  Vt. 

McDaniels,  .John  H. Bllensburg,  Wash. 

McDermott,  Edward  J Louisville,  Ky. 

McDermott,  Frank  P Jersey  City,  N.  J. 

McDonald,  E.  B Bemldji,  Minn. 

McDonaij),  Edward  L I^uisville,  Ky. 

McDonald,   J.   Wade San  Diego,  Cal. 
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McDonald,  Will  T Bay  St.  Louis,  Miss. 

McDonnell,  Thob.  F.  I Providence.  R.  I. 

McDoNOUGH,  B*BANK Denver,  Col. 

McDoNOUGH,  James  B Fort  Smith,  Ark. 

McElhent,  Victor  K.,  Jr New  York,  N.  Y. 

McElrot,  John  H Chicago,  111. 

McEvilly,  James  J New  York,  N.  Y. 

McBvoy,  John  W Lowell,  Mass. 

McEwen,  Willard  M Chicago,  111. 

McGarrt,  Thomas  F Jacksonville,  Fla. 

McGee,  J.  F Minneapolis,  Minn. 

McGhx,  J.  NOTA Washington,  D.  C. 

McGiLTON,  Edmund  O Omaha,  Neh. 

McGooRTY,  John  P Chicago,  111. 

McGniRE,  Horace  Rochester,  N.  Y. 

McHuGH,  Charles  A Roanoke,  Ya. 

McHuGH,  William  D Omaha,  Neh. 

MclNTOSH,  James  H New  York,  N.  Y. 

McKee,  Charles  H Pittshurgh,  Pa. 

McKeen,  James New  York,  N.  Y. 

McKennet,  Frederic  D Washington,  D.  C. 

McKENznc,  John Minneapolis,  Minn. 

McKiNLEY,  J.  W Los  Angeles,  Cal. 

McKiNNET,  T.  M Walla  Walla,  Wash. 

McKiNNET,  William  M Northport,  N.  Y. 

McKnight.  Richard  , . .  .Denver,  Col. 

McLaughlin,  Frederick  C New  York,  N.  Y. 

McLaughlin,  John  D. Boston,  Mass. 

McLaurin,  R.  L Vickshurg,  Miss. 

McLean,  Donald New  York,  N.  Y. 

McLeod,  W.  D Kansas  City,  Mo. 

McMahon,  J.  Sprigg Dayton,  Ohio. 

McMahon,  John  J Columbia,  S.  C. 

McManus,  a.  B Duluth,  Minn. 

McMicken,  Maurice Seattle,  Wash. 

McMillan,  Raymond  J Tacoma,  Wash. 

McMuRCHiE,  R Everett,  Wash. 

McNary,  John  H Salem,  Ore. 

McNuLTY,  William  D New  York,  N.  Y. 

McPheelt,  John  L Minden,  Neb. 

McPherson,  Smith  . .  .* Red  Oak,  Iowa. 

McQuillan,  George  F Portland,  Me. 

McReynolds,  James  C New  York,  N.  Y. 

McSxtrely,  William  H Chicago,  111. 

McWhorter,  Hamilton Athens,  Ga. 
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McWiLLiAMS,  Howard  New  York,  N.  Y. 

McWnxiE,  Thomas  A Jackson,  Miss. 

Naoel,  Charles St.  Louis,  Mo. 

Nash,  Frank  D Tacoma,  Wash. 

Nash,  Lyman  J Manitowoc,  Wis. 

Nason,  Daniel  W Bangor,  Me. 

Nathan,   Edgar  J New  York.  N.  Y. 

Nathan,  Joseph  H Sheffield,  Ala. 

Naumburo,  Bernard New  York,  N.  Y. 

Naylor,  James  H Everett,  Wash. 

Neal,  Fred.  W Belllngham,  Wash. 

Neville,  James  H Gulfport,  Miss. 

New,  Alexander Kansas  City,  Mo. 

Newberoer,  Louis Indianapolis,  Ind. 

Newell,  William  H Lewlston,  Me. 

Newman,  Jacob Chicago,  111. 

Newman,  Thomas  G Belllngham,  Wash. 

Newton,  Henrt  G New  Haven,  Conn. 

NiBLACK,  William  C Chicago,  111. 

Nichols,  George  L New  York,  N.  Y. 

Nichols,  H.  S.  P Philadelphia,  Pa. 

Nichols,  Ralph  D Seattle,  Wash. 

Nicholson,  John  R Dover,  Del. 

NicoLL,  De  Lancet New  York,  N.  Y. 

NicoLSON,  John  New  York,  N.  Y. 

NiELDs,  Benjamin  Wilmington,  Del. 

Nields,  John  P Wilmington,  Del. 

Niezer,  Charles  M Fort  Wayne,  Ind. 

NiLES,  Alfred  S Baltimore,  Md. 

NiLES,  Edward  C Concord,  N.  H. 

NiLEs,  Henry  C York,  Pa. 

NiLEs,  William  H Lynn,  Mass. 

Noble,  Daniel  Jamaica,  N.  Y. 

Noble,  Herbert  New  York,  N.  Y. 

Noble,  John  W St.  Louis,  Mo. 

Noel,  James  W Indianapolis,  Ind. 

Noffstngeb,  W.  N Kalispell,  Mont. 

Norbis,  H.  F Tacoma,  Wash. 

Norris,  Mare Grand  Rapids,  Mich. 

NoRRis,  Myron  A Youngstown,  Ohio. 

Norris,  William  H Manchester,  Iowa. 

North,   E.   D Lancaster,  Pa. 

Northcutt,  Jesse  G Trinidad,  Col. 

Norton,  T.J Chicago,  111. 

Noyes,  George  F Portland,  Me. 
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Null,  Thoma8  H Huron,  S.  D. 

NuTTEB,  Geoboe  R BostooL,  Mass. 

NuzuM,  RicHABD  W Spoluuie,  Wash. 

Nte,  Cabboll  a Moorhead,  Minn. 

Nye,  Frank  M Minneapolis,  Minn. 

Oakes,  Chables  New  York,  N.  Y. 

Oakes,  Edwabd  L Telluride,  CoL 

Oakes,  Henbt  W Auburn,  Me. 

O'Bbien,  Edwabd  D New  York,  N.  Y. 

O'Bbien,  Johw  D St  Paul,  Minn. 

O'Bbien,  Morgan  J New  York,  N.  Y. 

O'Brien,  Thomas  D St.  Paul,  Minn. 

O'Bbien,  Thomas  J Grand  Rapids,  Mich. 

O'Btbne,  M.  a Savannah,  Ga. 

O'CoNNOB,  Fbancis  J Johnstowu,  Pa. 

O'Day,  Thomas  Portland,  Ore. 

O'Donnell,  John  B New  York,  N.  Y. 

O'DoNNELL,  Joseph  A Chicago,  111. 

O'Donnell,  Thomas  J Denver,  Col. 

Offield,  Charles  K Chicago,  111. 

OrruTT,  Thiemann  Scott Towson,  Md. 

Ogden,  Chables  W San  Antonio,  Tex. 

Ogden,  Howabd  N Chicago,  IlL 

Ogden,  Lewis  M Milwaukee,  Wis. 

Ogden,  Raymond  D Seattle,  Wash. 

O'Habba,  Apollos  W Carthage,  111. 

Oloott,  J.  Van  Vechten New  York,  N.  Y. 

Oldham,  Robebt  P Seattle,  Wash. 

Oldham,  Willis  D Kearney,  Neb. 

Olmstead,  James  M Boston,  Mass. 

Olmstead,  Mablin  E Harrisburg,  Pa. 

Olney,  Richard Boston,  Mass. 

Olney,  Warren  San  Francisco,  Cal. 

O'Neai.,  Emmett Florence,  Ala. 

O'Neall,  Grosvenor  P Spokane,  Wash. 

O'Neill,  Harry  E Omaha,  Neb. 

Opdyke,  Alfred New  York,  N.  Y. 

Opdyke,  WILLLA.M  S New  York,  N.  Y. 

Ormiston,  Thomas  Samuel New  York,  N.  Y. 

Orr,  Grier  M St.  Paul,  Minn. 

Orr,  James  W Atchison,  Kan. 

Orrick,  Allen  C St.  Louis,  Mo. 

Orton,  Philo  A Darlington,  Wis. 

OSBORN,  Edward  D Topeka,  Kan. 

Osborne,  Frank  O St.  Paul,  Minn. 
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OsaooD,  HowABD  L Rochester,  N.  Y. 

OSTRANDEB,    RUBSELL   C LaDSiOg,  Mich. 

Ons,  Willis  C St.  Paul,  Minn. 

Ottinqeb,  Nathan   New  York,  N.  Y. 

Ottofy,  L.  Fbank St.  Louis,  Mo. 

Otts,  J.  C Gaffney,  S.  C. 

Owens,  Geobge  W Savannah,  Ga. 

Owens,  Wiluam  A Lafollette,  Tenn. 

OwiNCs,  Fbank  C Olympia,  Wash. 

Packard,  George Chicago,  111. 

Paden,  Joseph  E Chicago,  111. 

Page,  Geobge  T Peoria,  111. 

Page,  Howard  W Philadelphia,  Pa. 

Page,  Rosewell   Richmond,  Va. 

Page,  S.  Davis Philadelphia,  Pa. 

Page,  Thomas  Nelson  Washington,  D.  C. 

Paige,  James  Minneapolis,  Minn. 

Palmer,  E.  B Seattle,  Wash. 

Palmer,  Henrt  W Wilkesbarre,  Pa. 

Palmer,  Truman  F Monticello,  Ind. 

Pancoast,  Charles  E Philadelphia,  Pa. 

Parish,  Edward  C New  York,  N.  Y. 

Parker,  Alton  B New  York,  N.  Y. 

Parker,  Charles  W Jersey  City,  N.  J. 

Pabker,  Chauncey  G Newark,  N.  J. 

Parker,  Cortlandt,  Jr Newark,  N.  J. 

Parker,  Emmett  N Tacoma,  Wash. 

Parker,  Herbert Worcester,  Mass. 

Parker,  Lewis  W Chicago,  111. 

Parker,  R.  Wayne Newark,  N.  J. 

Parker,  Ralph  T Rumford  Falls,  Me. 

Parker,  Winthrop  New  York,  N.  Y. 

Parkhurst,  Frederic  H Bangor,  Me. 

Parkinson,  Robert  H Chicago,  111. 

Parmly,  Randolph New  York,  N.  Y. 

Parsons,  Charles  C Salt  Lake  City,  Utah. 

Parsons,  Hinsdill  Schenectady,  N.  Y. 

Parsons,  John  E New  York,  N.  Y. 

Parsons,  Willis  E Foxcraft,  Me. 

Patrick,  Norman  E Tell  City,  Ind. 

Pattee,  W.  S Minneapolis,  Minn. 

Paitkn,  Hebvey  H Bangor,  Me. 

Pattebson,  a.  W Richmond,  Va. 

Patterson,  Chables  E Seattle,  Wash. 

Pattebson,  Dan  W New  York,  N.  Y. 
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Patteuon,  Elmex  C Marshall,  Minn. 

Pattixson,  Gbosqe  S Philadelphia,  Pa. 

PATTO80N,  John  C Marshall,  Mich. 

Patterson,  John  U Pontiac,  Mich. 

Pattkbson,  Lihdsat Winston-Salem,  N.  C. 

Pattcbson,  M.  R.  .  .• Colnmbus,  Ohio. 

Pattebson,  Roswell  U Scranton,  Pa. 

Pattebson,  T.  £:LLioTr Philadelphia,  Pa. 

Pattebson,  Thomas    Pittsburgh,  Pa. 

Paitebson,  WiLLLAu  J New  York,  N.  Y. 

Pattbson,  S.  S.  P Richmond,  Va. 

Pattison,  Everett  W St  LiOuis,  Mo. 

Paul,  A.  C Minneapolis,  Minn. 

Paul,  Timothy  A Walla  Walla,  Wash. 

Pauldino,  Chables  C New  York,  N.  Y. 

Patne,  James  G Washington,  D.  C. 

Patne,  Jason  E Vermillion,  S.  D. 

Patne,  John  Babton Chicago,  111. 

Patson,  Edwabd  P Boston,  Mass. 

Payson,  Fbankun  C Portland,  Me. 

Peabodt,  a.  R New  York,  N.  Y. 

Peabodt,  Augustus  S Chicago,  111. 
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Whelan,  Ralph  Minneapolis,  Minn. 

Wheless,  Joseph  St.  Louis,  Mo. 

Whipple,  Sherman  L Boston,  Mass. 

White,  Benjamin  T Omaha,  Neb. 

White,  George  H Chicago,  111. 

White,  H.  M Bellingham,  Wash. 


260  AMERICAN   BAR  ASSOCIATION. 

White,  Henby  New  York,  N.  Y. 

White,  Henbt  C New  UaTen,  Conn. 

White,  Luther Chicopee,  Mass. 

White.  Peteb Marquette,  Mich. 

White,  Robert Wheeling,  W.  Va. 

White,  S.  Harrison Pueblo,  Col. 

White,  Waixace  H Lewiston,  Me. 

White,  William  G St  Paul,  Mmn. 

Whitehouse,  Robert  T Portland,  Me. 

WiiiTEHOusE,  William  P Augusta,  Me. 

Whitelet,  Richard  H Boulder,  Col. 

Whitelock,  George  Baltimore,  Md. 

Whitfield,  Albert  H Jackson,  Miss. 

Whiting,  Charles  S De  Smet,  S.  D. 

Whitlock,  Henry  C Philadelphia,  Pa. 

Whitlock,  J.  C Seattle,  Wash. 

Whitlock,  Victor  B New  York,  N.  Y. 

Whitman,  Malcolm  D New  York,  N.  Y. 

Whitman,  Russell  Chicago,  111. 

Whitmore,  Chester  W Ottumwa,  Iowa. 

Whitney,  Edward  B New  York,  N.  Y. 

Whitson,  Edward  Spokane,  Wash. 

Whitted,  Elmer  E Denver,  Col. 

Whittemore,  James Detroit,  Mich. 

Whittier,  Clarke  B Chicago,  111. 

Whittlesey,  Granvhle  New  York,  N.  Y. 

WiCKERSHAM,  George  W Ncw  York,  N.  Y. 

Widaman,  John  D Warsaw,  Ind. 

WiERUM,  Otto  C,  Jr New  York,  N.  Y. 

Wigman,  J.  H.  M Green  Bay,  Wis. 

WiOMORE,  John  H Chicago,  111. 

Wilcox,  Ansley   Buffalo,  N.  Y. 

Wilcox,  Elmer  A Iowa  City,  Iowa. 

Wilcox,  William  A Scranton,  Pa. 

Wilder,  William  Royal New  York,  N.  Y. 

WiLFLEY,  Lebbeus  R St.  Louis,  Mo. 

WiLGUS,  Horace  L Ann  Arbor,  Mich. 

Wilhelm,  Honor  L Seattle,  Wash. 

WiLKERsoN,  James  H Chicago,  111. 

Wilkin,  Charles  A Pairplay,  Col. 

Wilkinson,  Adolphus  C North  Yakima,  Wash. 

Wilkinson,  R.  A St.  Paul,  Minn. 

Willard,  Edward  N Scranton,  Pa. 

WiLLARD,  George Chicago,  111. 

WiLLcox,  Orlando  B Colorado  Springs,  Col. 


ALPHABETICAL   LIST  OP   MEMBERS.  251 

WiLixx)x,  P.  A Florence,  S.  C. 

WnuETT,  Joseph  J Anniston,  Ala. 

Williams,  David  W Boston,  Mass. 

WnxiAMS,  E.  P Galesburg,  IlL 

WiLUAMS,  E.  Randolph Richmond,  Va. 

Williams,  Ferdinand  Cumberland,  Md. 

Williams,  Frank  B Hartford,  Conn. 

Williams,  Henrt  Datison New  York,  N.  Y. 

Williams,  Henrt  W Baltimore,  Md. 

Williams,  Ira  Jewell Philadelphia,  Pa. 

Williams,  James  A Spokane,  Wash. 

Williams,  James  C Kansas  City,  Mo. 

Williams,  Jesse  A Seattle,  Wash. 

Williams,  John  G Duluth,  Minn. 

Williams,  John  G Indianapolis,  Ind. 

Williams,  Oliver  H Westerly,  R.  1. 

Williams,  P.  L Salt  Lake  City,  Utah. 

Williams,  R.  W Tallahassee,  Fla. 

Williams,  Samuel  C Johnson  City,  Tenn. 

Williams,  Solon  T. Seattle,  Wash. 

Williams,  Stevenson  A Bel  Air.  Md. 

WILLLA.MS,  Tyrrell St.  Louis,  Mo. 

Williams,  W.  Mosby Washington,  D.  C. 

Williams,  Wm.  H Derby,  Conn. 

Williamson,  Chalmers  M Jackson,  Miss. 

Williamson,  James  F Minneapolis,  Minn. 

Williamson,  W.  Preston Washington,  D.  C. 

Willing,  Robert  P Jackson,  Miss. 

WiLLisTON,  Samuel  Belmont,  Mass. 

WiLMARTH,  A.  W Huron,^  S.  D. 

Wilmer,  L.  Allison La  Plata,  Md. 

Wilson,  Cephas  L Marianna,  Fla. 

Wilson,  Charles  A Providence,  R.  I. 

Wilson,  Charles  M Grand  Rapids,  Mich. 

Wilson,  Clarence  R Washington,  D.  C. 

Wilson,  Coryate  S Duluth,  Minn. 

Wilson,  Edmund Red  Bank,  N.  J. 

Wilson,  F.  A Bangor,  Me. 

Wilson,  George  P Minneapolis,  Minn. 

Wilson,  Harry  E Seattle,  Wash. 

Wilson,  Henry  H Lincoln,  Neb. 

Wilson,  John  M Olympia,  Wash. 

Wilson,  Nathaniel  Washington,  D.  C. 

Wilson,  Percy  R Los  Angeles,  Cal. 

Wilson,  Scott  Portland,  Me. 


fm^ 


252  AMERICAN   BAR  ASSOCIATION. 

Wilson,  Virgil  C Portland,  Me. 

Wilson,  Woodbow      Princeton,  N.  J. 

WiMBiSH,  W.  A Atlanta,  Ga. 

WiNDEBs,  C.  H Seattle,  Wash. 

WiNDEs,  Thomas  G Chicago,  111. 

Windle,.  Willdlm  S West  Chester,  Pa. 

WiNEMAN,  Jacob  B Grand  Porks,  N.  D. 

Wing,  Geobge  Oubtis Auburn,  Me. 

Wing,  Henby  T New  York.  N.  Y. 

Winkles,  Fbederick  C Milwaukee,  Wis. 

Win  SLOW,  William  Beverly New  York,  N.  Y. 

Winston,  Alex. Spokane,  Wash. 

Winston,  F.  S Chicago,  111. 

Wintereb,  Hebman Valley  City,  N.  D. 

WiNTEBNiTZ,  Benjamin  A New  Castle,  Pa. 

Wintersteen,  Abram  H Philadelphia,  Pa. 

Wise,  Edward  E New  York,  N.  Y. 

Wise,  Jesse  H Pittsburgh,  Pa. 

Wise,  William Shreveport,  La. 

Wislizenus,  Fred St  Liouis,  Mo. 

Withebspoon,  S.  a Meridian,  Miss. 

Withinqton,  David  L Honolulu,  H.  T. 

Withbow,  James  E St.  Louis,  Mo. 

Wolf,  Gustave  A Grand  Rapids,  Mich. 

Wolfe,  William  Henby,  Jb Parkersburg,  W.  Va. 

Wolff,  Oscab Baltimore,  Md. 

WoLLMAN,  Henby • New  York,  N.  Y. 

Wolvebton,  Charles  E Portland,  Ore. 

Wolvebton,  Simon  P Sunbury,  Pa. 

WoMACK,  T.  J Alva,  Okla. 

WOxMACK,  Thomas  B Raleigh*  N.  C. 

Wood,  C.  E.  S Portland,  Ore. 

Wood,  Fremont Boise,  Ida. 

Wood,  Solomon  A Fort  Wayne,  Ind. 

Wood,  Steblino  A Birmingham.  Ala. 

Woodman,  Albebt  S Portland,  Me. 

Woodman,  Edwabd  Portland,  Me. 

WooDBUFF,  Clinton  Rooebs Philadelphia,  Pa. 

Woodbuff,  Edwin  H Ithaca,  N.  Y. 

Woodruff,  Geobge  M Litchfield,  Conn. 

Woods,  Charles  H Guthrie,  Okla. 

Woods,  Edgar  H Rosedale,  Miss. 

Woods,  Frank  H Lincoln,  Neb. 

Woods,  John  Carter  Brown Providence,  R.  I. 

Woods,  William  W Wallace,  Idaho. 


ALPHABETICAL   LIST  OF   MEMBERS.  253 

WooowASD,  Fbcderic  C Stanford  Univ.,  Cal. 

WooLLET,  James  H Grand  Island,  Neb. 

WooLSEY,  Thbo.  S New  Haven^  Conn. 

WoRDKs,  Warren  A Tacoma,  Wash. 

Work,  James  C Uniontown,  Pa. 

Work,  James  Henrt New  York,  N.  Y. 

Works,  John  D Los  Angeles,  Cal. 

WoBTHAM,  James  S Leitchfield,  Ky. 

WoRTHiNOTON,  WiLLiAM  Cincinnati,  Ohio. 

Wright,  Arthur  W Austin,  Minn. 

Wright,  Boardman   New  York,  N.  Y. 

Wright,  Carl  C Omaha,  Neb. 

Wright,  Carroll  Des  Moines,  Iowa. 

Wright,  Fred.  B Minneapolis,  Minn. 

Wright,  George  E Seattle,  Wash. 

Wright,  William  A New  Haven.  Conn. 

Wrightington,  S.  R Boston,  Mass. 

Wriohtsman,  Charles  J Pawnee,  Okla. 

WuRTS,  John  New  Haven,  Conn. 

Wtman,  G.  H Anoka,  Minn. 

Wyman,  Henry  A Boston.  Mass. 

Wynn,  Wm.  H.,  Jr Seattle,  Wash. 

Wysor,  Joseph  C Pulaski,  Va. 

Yancey,  David  Walker Muskogee,  Okla. 

Yarrell,  Leonioas  D Emporia,  Va. 

Yeaman,  Caldwell Denver,  Col. 

Yeaman,  George  H New  York,  N.  Y. 

Yeaman,  James  M Henderson,  Ky. 

YouMANS,  Frank  A Fort  Smith,  Ark. 

Young,  David  K Clinton,  Tenn. 

Young,  Edward  B St.  Paul,  Minn. 

Young,  Edward  T St.  Paul,  Minn. 

Young,  George  R Dayton,  Ohio. 

Young,  Howell  W Minneapolis,  Minn. 

Young,  John  S Bel  Air,  Md. 

Young,  Newton  C Fargo,  N.  D. 

Young,  W.  B Mankato,  Minn. 

Younker,  B.  a Des  Moines,  Iowa. 

Zane,  John  M Chicago,  111. 

Zeisler,  Sigmund  Chicago,  111. 

HONORARY  MEMBER. 
Jambs  Bryce,  British  Ambassador,  Washington,  D.  C. 
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Beabdslet,  Abthur  Ii (rleenwood  Spgs. 
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Devine.  Thomas  H Pueblo. 
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COLORADO.— Continued. 
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Lee,  Paul  W Fort  Collins. 
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LiNDSLEY,  Henby  A Denver. 
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Manly,  George  C Denver. 
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Morgan,  William  B Trinidad. 
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COLORADO.— <?oiitinaed. 

RooBs,  Platt DenTer. 

Sabin,  Fred  A La  Junta. 
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r,  Stebling  S Montroae. 

John  R Denver. 

E,  RoBBBT  W Denver. 

Stbvenson,  Abchie  M Denver. 

Srvick,  Gut  LbRot  Denver. 

Tatum,  Louis  R Denver. 

Tkabs,  Daniel  W Denver. 

Tebbettb,  William  B Denver. 

Thateb,  Rufus  C Colorado  Springs. 

Thomas,  Charles  S Denver. 

Tbowbridoe,  Henrt  Colorado  Springs. 

Twitchell,  LaPayette Denver. 

Vaile,  Joel  F Denver. 

VanCise,  Edwin    Denver. 

Vates,  William  B Pueblo. 

Walumo,  Stuart  D Denver. 

Warner,  Stanley  Clark Denver. 

Waterman,  Charles  W Denver. 

White,  S.  Harrison Pueblo. 

Whtteley,  Richard  H Boulder. 

Whitted,  EiLMER  E Deuvor. 

Wilkin,  Charles  A Fairplay. 

Wnxcox,  Orlando  B Colorado  Springs. 

Yeaman,  Caldwell  Denver. 

CONNECTICUT. 

Arvine,  E.  P New  Haven. 

Baij)win,  Alfred  C Derby. 

Baldwin,  Simeon  E New  Haven. 

Beach,  John  K New  Haven. 

Beardsley,  Morris  B Bridgeport. 

Beers,  George  E New  Haven. 

Blake,  James  Kinqsley New  Haven. 

Briscoe,   Charles   H Hartford. 

Brosmith,  William   Hartford. 

Cleaveland,  Livingston  W New  Haven. 

CoNANT,  George  A Hartford. 

Crane,  Albert  (New  York,  N.  Y.) Stamford. 

Culver,  M.  Eugene Middletown. 

Edoebton,  John  W New  Haven. 

Gager,  Edwin  B Derby. 


2 


60  AMERICAN  BAR  ASSOCIATION. 


CONNECTICUT.— Continued. 

Habsiman,  Edwabd  Avery New  Haven. 

Hyde,  William  W Hartford. 

Ives,  J.  Moss Danbury. 

Looias,  Seymoub  C New  Haven. 

Maltbde,  Theodore  M Hartford. 

Mitchell,  Charles  E New  Britain. 

Newton,  Henry  G New  Haven. 

Peck,  Epaphroditus  Bristol. 

Perkins,  Arthur Hartford. 

Phelan,  John  J Bridgeport. 

Phelfs,  Charles  Hockville. 

Pierce,  Wilson  H Waterbury. 

Raynolos,  Edward  V New  Haven. 

Bobbins,  Edward  D Hartford. 

Rogers,  Edward  H New  Haven. 

Rogers,  Henry  Wade New  Haven. 

Russell,  Talcott  H New  Haven. 

Scott,  Howard  B Danbury. 

Searls,  Charles  E Putnam. 

Stanton,  Lewis  E Hartford. 

Stoddard,  William  B New  Haven. 

TuTTLE,  J.  Birney New  Haven. 

Walsh,  R.   Jay Greenwich. 

Warner,  Donald  T Salisbury. 

Watbous,  George  T New  Haven. 

Webb,  Howard  C New  Haven. 

Webb,  James  H New  Haven. 
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Lenehan,  Daniel  J Dubuque. 

Matthews,  Matthew  C Dubuque. 

MoFFiT,  John  T Tipton. 

MooBE,  WnxiAM  F Guthrie  Center. 

MuBPHY,   Daniel  I> Elkader. 

McClain,  Emlin   Iowa  City. 

McCoNLOGUE,  James  H Mason  City. 
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McPhebbon,   Smith    Red  Oak. 

NoBBis,  WnxiAM  H Manchester. 

QuABTON,   William   B Algona. 

Reed,   Cabl  W Cresco. 

Reed,  H.  T Cresco. 

RoBEBTS,  W.  J Keokuk. 

RocKAFELLOW,  J.  B Atlanta. 

Sawteb,  Hazen   I Keokuk. 

Shebwin,  John  C Mason  City. 

Shibas,   Oliveb  P Dubuque. 

Stuxman,  Walteb  S.  (Omaha,  Neb.) Council  Bluffs. 

SwETTiNO,  Ebnest  V Algoua. 

SwiSHEB,  A.  E Iowa  City. 

Wade,  M.  J Iowa  City. 

Walsh,  Mabk  A Clinton. 

Whitmobe,  Chestbb  W Ottumwa. 

Wilcox,  Elmeb  A Iowa  City. 

Wbioht,  Cabboll  Des  Moines. 

TouNKEB,  B.  A Des  Moines. 

KANSAS. 

Allen,  Stephen  H Topeka. 

Atkinson,  W.  D Parsons. 

Atwood,  John  H Leavenworth. 

Benton,  C,  B Fort  Scott. 

Biddue,  W.  R Fort  Scott. 

Bond,  Leb    Leavenworth. 

BuoKMAN,  G.  H Winfleld. 

Campbell,  J.  J Pittsburg. 

Campbell,  Philip  P Pittsburg. 

Clabk,  Elmeb  C Oswego. 

Cbain,  John  H Fort  Scott 

DnjABD,  W.  P Fort  Scott. 

DosTEB,  Fbank  Topeka. 

Fitzpatbick,  W.  S Independence. 

FirzwHUAM,  F.  P Leavenworth. 

Gaitskill,  Bennett  S Girard. 

Gleed,  J.  WnxiB Topeka. 

Gbeen,  J.  W Lawrence. 

Hawkes,  S.   N Stockton. 

HiGGiNS,  WiLLLAM   E Lawreuce. 

Holt,  William  G Kansas  City. 

Hudson,  B.  F Atchison. 

Jones,  John  J Chanute. 
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KoENS»  A.  M Fort  Scott 

TiARTirBB,  Jkbbuiah  B Topeka. 

MiLLiKEN,  John  D.  (Denver,  Col.) McPherson. 

MooBi,  J.  McCabe Kansas  City. 

MuLYANB,  Datid  W Topoka. 

Obb,  Jamxs  W Atchison. 

GsBOSN,  Edward  D Topeka. 

Pollock,  John  C Topeka. 

PoBTEB,  Silas  * Topeka. 

PuLsnTB,  Pabk  B Concordia. 

ScANDBETT,  Henbt  A Topcka. 

Slonecker,  J.  G Topeka. 

SiOTH,  Chables  B Topeka. 

Smith,  Chables  W Stockton. 

TuBNSB,   Robert  Wh^on Mankato. 

Wagoeneb,  Baub  P Atchison. 

Waooenes,  William  P Atchison. 

KENTUCKY. 

AixxN,  John  R Lexington. 

Aixen,  Laix>n  Louisville. 

Apfebson,  Lewis   Mt.  Sterling. 

Babkin,  John  B Louisville. 

Bingham,  Robert  W Louisville. 

Bbandeis,  Albebt  S Louisville. 

Bbeathitt,  James  Hopkinsville. 

Bbuce,  Helm    Louisville. 

Bullitt,  Thomas  W Louisville. 

BuLUTT,  WnxjAM  Mabshall Louisville. 

Cai«hot7N,  C.  C.  (Washington,  D.  C.) Lexington. 

Cochran,  Andrew  M.  J Maysville. 

Cox,  Atthxa,  Jr Louisville. 

DooLAN,  John  C Louisville. 

DtjBose,  John  Edwin Bowling  Oreen. 

DuRelejb,  George  Louisville. 

Fairleigh,  James  Franklin Louisville. 

Flexner,  Bernard Louisville. 

Gates,  John  C Princeton. 

Gilbert,  George  G Shelhsrville. 

Gk)RDON,  Maxtrice  Kirbt Madisonvllle. 

Grxtbbs,  Chables   S Louisville. 

Habbib,    W.    O Louisville. 

Helm,  James  P Louisville. 

Hieatt,  CJlabence  C Louisville. 
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HiNES,  Edwabd  W Louisville. 

Hughes,  D.  H Paducah. 

Jeffries,  James  H Plneville. 

KoHN»  Aabov   LouisYlUe. 

Lockett,  John  W Henderson. 

Mackot,  Habry  Brent  (Cincinnati,  O.) Covington. 

Mackot,  William  H.  (Cincinnati,  O.) Covington. 

Macfhebson,  Ernest  , . .  .Louisville. 

MocQuoT,  James  Denis Paducah. 

Morton,  J.  R Lexington. 

McDebmott,  Edward  J Louisville. 

McDonald,  Edward  L Louisville. 

Qttarles,  James   Louisville. 

Rat,  Charles  T Louisville. 

Reed,  William  M Paducah. 

RoBBTNS,  Josephus  B Majrfleld. 

Rouse,  Shelley  D Covington. 

SETTI.E,  Warren  B Bowling  Green. 

Sherley,  Swagar    Louisville. 

Sims,  James  C Bowling  Green. 

Stoll,  Richard  C Lexington. 

Stone,  Henry  L Louisville. 

Thomas,  Gus Masrfleld. 

Thornton,  Robert  A Lexington. 

Throckmorton,  Archibald  Hall Danville. 

Thum,  William  Warwick Louisville. 

ToMLiN,  John  G Walton. 

Trabue,  EiDMUND  P Loulsvllle. 

Wheeler,  Charles  K Paducah. 

WoRTiiAM.  James  S Leltchfleld. 

Teaman,  James  M Henderson. 

LOUISIANA. 

Alexander,  Taliaferro  Shreveport. 

Armstrong,  Johnston   New  Orleans. 

Barret,  Thomas  C Shreveport. 

Brice,  Albert  G New  Orleans. 

Cahn,  Edgar  M New  Orleans. 

Carroll,  Joseph  Wheadon New  Orleans. 

Dart,  Henry  P New  Orleans. 

Denegre,  George   New  Orleans. 

Denegre,  Walter  D NewOrleans. 

DiTFouR,  H.  Generes New  Orleans. 

DuFouR,  William  C New  Orleans. 
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Fabrab,  Bdgab  H New  Orleans. 

Flobance,  EhiNSST  T New  Orleans. 

FoBMAN,  Benjamin  Rice New  Orleans. 

Haix,  Habbt  H New  Orleans. 

Hart,   W.   O New  Orleans. 

Howe,  William  Wibt New  Orleans. 

Hunt,  Cableton    New  Orleans. 

Kemp,  Bolivab  B Amite. 

Kebnan,  THOBfAS  J Baton  Rouge. 

Leake,  Hunteb  C New  Orleans. 

Lbq^ndbe,  James  New  Orleans. 

Lemlb,   Gubtave   New  Orleans. 

Mebbick,  Edwin  T New  Orleans. 

McClosket,  Bebnabd  New  Orleans. 

Pebkins,  Robebt  J New  Orleans. 

PuJO,  AB8ENE  P Lake  Charles. 

RotrsE,  John  D New  Orleans. 

Saundbbs,  Eugene  D New  Orleans. 

Stttheblin,   E.  W Shreveport. 

Tebbibebby,  Geoboe  H New  Orleans. 

Thobnton,  J.  R Alexandria. 

Wise,  William    Shreveport. 

MAINE.  -^ 

Allen,   Feed.   J Sanford. 

Andbews,  C.  L Augusta. 

Anthoine,  William  R Portland. 

Appleton,  Fbedebick  H Bangor. 

Ateb,  Habbt  B Blddeford. 

Babtlett,  Chables  H Bangor. 

Bassett,  Norman  L Augusta. 

Bates,   Solomon   W Portland. 

Beane,  Fred.  Emery Hallowell. 

Belcheb,  S.  Cliffobd Farmington. 

BiBD,  Geobqb  E Portland. 

Bisbee,  Qeobgb  D Rumford  Falls. 

Hlanchabd,  Albebt  L Bangor. 

Blanchabd,   Ctbus   N Wilton. 

BoDOE,  Eugene  L Portland. 

Booth,  Chables  D Portland. 

Bbadbubt,  James  O Saco. 

Bradley,  William  M Portland. 

Briggs,  Charles  G Caribou. 

Bbown.  Simon  S Waterville. 


* 
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BuBLEioH,  Lewis  A Augusta. 

BuTLEB,  Amos  K Skowhegan. 

BuTLKB,  Frank  W Farmington. 

Cat.lahan,  Dennis  J Lewlston. 

Cabteb,  Sbth  M Lewlston. 

Chabot,  Joseph  G Lewlston. 

Chapman,  Wilfobd  G Portland. 

Chase,    Bdwabd  E Bluehill. 

Clabk,  Hugo  Bangor. 

Clbates,  Benjamin  F Biddeford. 

Cleaves,  Henbt  B Portland. 

CuFiroBD,  Nathan  Portland. 

Cobb,  John  C Portland. 

Cook,  Chables  Sumneb Portland. 

CoBNisH,  Leslie  C Augusta. 

Cbockett,  Ralph  W Lewlston. 

Davies,  Howabd Portland. 

Deast,  Luebe  B BarHarbor. 

Deebino,  Henbt  Portland. 

Deebino,  John  P Saco. 

DONWOBTH,  Clement  B Machias. 

Dbew,  Fbankun  M Lewlston. 

Dbummond,  Josiah  H Portland. 

DuNTON,  Abthttb  J .'.  .Bath. 

DuNTON,  Robebt  F Belfast. 

Dteb,  Feed  R Buckfleld. 

Dteb,   Isaao  W Portland. 

Eastman,  Chase  Portland. 

Eaton,  Habvet  Doane Waterville. 

Eaton,  William  C Portland. 

Emebt,  Qbobge  L Biddeford. 

Emeby,  Lucnjus  A Ellsworth. 

Emmons,  Willis  T Saoo. 

Faibbanks,  Hiland  L Bangor. 

Fellows,  Osoab  F Bangor. 

Field,  Geobge  W Oakland. 

Fletcheb,  Bebtbam  L Bangor. 

Fox,  James  C Portland. 

Fbeeman,  Eben  Winthbop Portland. 

GiLLBN,  p.  H Bangor. 

Gleason,  Elwin  H Rumford  Falls. 

Goodwin,  Fobbest  Skowhegan. 

Goodwin,  Geoboe  A Springvale. 

Goodwin,  Geoboe  B Biddeford. 
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Guernsey,  Fbank  E Dover. 

GvLLivEB,  William  H Portland. 

Halb,  Clabence  Portland. 

Hale,  Feedebick   Portland. 

Haley.  George  F Blddeford. 

Haley,  Leboy  Blddeford. 

Hamlin,  Charleb   Bangor. 

Hamlin,  Hannibal  E Ellsworth. 

Hanson,  George  M Calais. 

Haskell,  Frank  H Portland. 

Hastings.  Henry  H Bethel. 

Heath,  Herbert  M Augusta. 

Heselton,  George  W Gardiner. 

Hewey.  James  E Portland. 

HiGGixs,  Frank  M Limerick. 

Hinckley,  Frederick  W Portland. 

HoBBB.  Fred  A South  Berwick. 

HOBBS,   Nathaniel   North  Berwick. 

HoLMAN.  C.  Vey Bangor. 

HoLWAT,  Melvin  Smith Augusta. 

HusssY.  Charles  Walter Waterville. 

Hutchinson,  Charles  L Portland. 

INORAHAM,  William  M Portland! 

Johnson.  Charles  F Waterville 

Johnson.  Merritt  A .[Rockland. 

Jones.  Freeland   Bangor. 

Kehoe,  John  B \\[[ !portland. 

Kelley,  Rogers  P Auburn. 

King,  Arno  W Ellsworth. 

Knowlton,  Hiram  Portland. 

Knowlton,  John  F Ellsworth. 

Knowlton,  William  J Portland. 

Lawsier.  Louis  B Blddeford. 

^-^«»^^M=.  Seth  L Portland. 

Laughlin,  Matthew   Bangor. 

LiBBY.  Charles  F [ . .  .Portland. 

LiBBY.  J.  M Mechanics   Falls. 

Littlefield.  Abthub  S Rockland. 

LooNEY,  William  H Portland. 

Lumbebt.  Wallace  R Caribou. 

Lyjtch,  Thomas  J Augusta. 

Madigan.  John  B Houlton. 

Manseb,  Harry   Auburn. 

Mabshall,  Fbank  D Portland. 
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Mason,  John  Rogebs Bangor. 

Mathews,  Whjjam  S Berwick. 

Matthjcws,  Fbed  V Portland. 

Mattocks,  Chableb  P Portland. 

Mates,  Benedict  L Augusta. 

Mbahee,  Dennis  A Portland. 

MERBn.1.,  John  F.  A Portland. 

Mitchell,  Henhy  L Bangor. 

MoNTGOMEBT,  JoB  H Camdou. 

MooBE,  Joseph  B Thomaston. 

MooEE,  Lutheb  R Saco. 

MoBBiLL,  John  A Auburn. 

Moulton,  Auoustus  F Portland. 

McCabtht,  Matthew  Rumford  Falls. 

McQuillan,  Geobge  F Portland. 

Nason,  Daniel  W Bangor.  ■ 

Newell,  William  H Lewlston. 

Notes,  Geobob  F Portland. 

Oakes,  Henbt  W Auburn. 

Pabkeb,  Ralph  T Rumford  Falls. 

Pabki^ubst,  Fbeoebic  H Bangor. 

Pabsons,  Willis  B Fozcraft. 

Patten,  Hebvbt  H Bangor. 

Patson,  Fbanklin  C. Portland. 

Peabodt,  Clabencb  W Portland. 

Peaks,  Joseph  B Dover. 

Pebbt,   Stephen   C Portland. 

Petebs,  John  A Ellsworth. 

Philbbook,  Wabben  C Waterville. 

Plaisted,  Ralph  Pabkeb Bangor. 

PowEBS,  Fbedebick  A Houltou. 

Robinson,  Fbank  W Portland. 

Rtdeb,  Ebastus  C Bangor. 

Savage,  Albebt  R Auburn. 

Sawteb,  Clabence  E Brunswick. 

Sbioebs,  Geobge  M Portland. 

Sewell,  Habold  M Bath. 

Simmons,  Augustine  North  Anson. 

Skelton,  Wn^iJAM  B Lewlston. 

Small,  Chables  O ' Madison. 

Small,  Frank  J Waterville. 

Smith,  Bebtbam  L Patten. 

Smith,  John  G Saco. 

Smith,  Reuel  W Auburn. 
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Snow,  David  W Portland. 

Spbague,  Peanklin  P Bath. 

Stbabwb,  Abktas  B Rumford  Falls 

S-nrviNBON,  Jamib  B Rumford  Falls. 

Stbout,  Sewaix  C Portland. 

SwASBT,  John  P Canton. 

Stmonds,  Joseph  W Portland. 

Talbot,  Thomas  L Portland. 

Thomas,  WttLiAM  W Portland. 

Thompson,  Benjamin   Portland. 

Thompson,  Bdwabd  P Portland. 

Thompson,  Wiixiam  P Belfast. 

TiMBEBLAKE,  FREMONT  B Portland. 

Tbipp,  William  M Wells. 

Tbott,  Joseph  M Bath. 

TuBNBB,  Levi   Portland. 

Vebnon,  Ibvtng  E Portland. 

Vebbill,  Habbt  M Portland. 

VnwTN,  Habbt  Rush Portland. 

Wabd,  Benjamin  G Portland. 

Webb,   Richabd    Portland. 

Webbeb,  Geoboe  Cubtis Auburn. 

White,  Wallace  H Lewlston. 

Whttehouse,  Robebt  T Portland. 

Whitehouse,  William  P Augusta. 

Wilson,  F.  A Bangor. 

Wilson,  Scott  Portland. 

Wilson,  Virgil  C Portland. 

Wing,  Gbobgb  Cubtis Auburn. 

Woodman,  Albert  S Portland. 

Woodman,  Edwabd  Portland. 

MARYLAND. 

Adkins,  William  H Easton. 

Alexander,  Julian  J Baltimore. 

Ash,  David   Baltimore. 

Babboll,  Hope  H Chestertown. 

Bebnabd,  Richabd  Baltimore. 

Bonapabte,  Chables  J Baltimore. 

Boyd,  A.  Hunteb Cumberland. 

Bbantlt,  William  T Baltimore. 

Bbiscoe,  John  P Prince  Frederick. 

Buckler,  William  H.  (Madrid,  Spain) Baltimore. 

Carey,  Francis  K Baltimore. 


282  AMERICAN   BAR  ASSOCIATION. 

MARYLAND.— Continued. 

Cabr,  James  Edwaiid,  Jr Baltimore. 

Cabteb,  Chables  H Baltimore. 

CoLTON,  William  Baltimore. 

Dawkins,  Walter  I Baltimore. 

Dawson,  William  H Baltimore. 

Dennis,  James  U Baltimore. 

Devecmon,  William  C Cumberland. 

Donnelly,  Edward  A Baltimore. 

DouB,  Albert  A Cumberland. 

Fink,  Charles  E Westminster. 

Gans,  Edgar  H Baltimore. 

Gill,  John,  Jr Baltimore. 

GoLDBBOROUGH,  T.  Alan Deuton. 

Gregg,  Maurice Baltimore. 

Harlan,  Henry  D Baltimore. 

Harlky,  Charles  F Baltimore. 

Hayes,  Thomas  G Baltimore. 

Henderson,  Robert  R Cumberland. 

Heuisler,  Charles  W Baltimore. 

Hinkley,  John Baltimore. 

HisKY,  Thomas  Foley Baltimore. 

Howard,  Charles  Morris Baltimore. 

Hughes,  Thomas  Baltimore. 

Kenney,  Martin  G Baltimore.' 

Leakin,  J.  Wilson Baltimore. 

Lee,  Blair  (Washington,  D.  C.) Silver  Spring. 

Mackenzie,  Thomas  Baltimore. 

Marbury,  William  L Baltimore. 

Marshall,  R.  E.  Lee Baltimore. 

Miles,  Joshua  W Princess  Anne. 

Morris,  Thomas  J Baltimore. 

MuixiN,  Michael  A Baltimore. 

Niles,  Alfred  S Baltimore. 

Opfutt,  Thiemann  Scott Towson. 

Perkins,  William  H.,  Jr Baltimore. 

PoE,  John  Prentiss Baltimore. 

PuRNELL,  Clayton  Frostburg. 

Richmond,  Benjamin  A Cumberland. 

Ritchie,  Albert  C Baltimore. 

Robinson,  Ralph   Baltimore. 

Rogers,  Robert  Lyon Baltimore. 

Sams,  Conway  W Baltimore. 

ScHMUCKER,  Samuel  D Baltimore. 

Sharp,  George  M Baltimore. 
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Sloan,  D.  Ljndlet Cumberland. 

Smith,  Robert  H Baltimore. 

Steuabt,  Abthub Baltimore. 

Stockbbidoe,  Henrt  Baltimore. 

SuBRATT,  William  H Baltimore. 

Thomas,  William  S Baltimore. 

Ttppbtt,  Richard  B Baltimore. 

Tuck,  Philemon  H Baltimore. 

Turner,  Frank  G Baltimore. 

Venable,  Richard  M Baltimore. 

Walsh,  William  E Cumberland. 

Walter,  M.  R Baltimore. 

Warfcblo,  Edwin  Baltimore. 

Waters,  J.  S.  T Baltimore. 

Whitelock,  Qeorge  Baltimore. 

Williams,  Ferdinand  Cumberland. 

Williams,  Henrt  W Baltimore. 

Williams,  Stevenson  A Bel  Air. 

WiLMER,  L.  Allison La  Plata. 

Wolff,  Oscar  Baltimore. 

Young,  John  S Bel  Air. 

MASSACHUSETTS. 

Abele,  George  W. Boston. 

Adams,  Walter  So.    Framingham. 

Allen,  F.  Sturqes  (New  York,  N.  Y.) Springfield. 

Allen,  Frank  D Boston. 

AaiES,  James  Barr Cambridge. 

Anderson,  Elbridge  R Boston. 

Anderson,  George  W Boston. 

Apfleton,  John  H Boston. 

Bailet,  Hollis  R Boston. 

Barnes,  Charles  B.,  Jb ^  .  Boston. 

Beale,  Joseph  Henrt,  Jb Cambridge. 

Bell,  Charles  U Andover. 

Bennett,  Samuel  C Boston. 

Bigelow,  Melville  M Boston. 

Blackmur,  Paul  R Boston. 

Blodgett,  Edwabd  E Boston. 

Brandeis,  Louis  D Boston. 

Brannan,  J.  Doddridge Cambridge. 

Brewer,  Daniel  Chauncey Boston. 

Bullock,  A.  G Worcester. 

BUMPUS,  Everett  C Boston. 
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BuBNHAM,  Addison  C Boston. 

Cabveb,  Eugene  P Boston. 

Chambeblatne,  Chables  F Monument  Beach. 

Chamflin,  Edgab  R Boston. 

Chandleb,  Alfbed  D Boston. 

Clapp,  Robebt  P Lexington. 

Clabk,  Chesteb  W Boston. 

Clabk,  I.  R Boston. 

CuFFOBD,  Chables  W New  Bedford. 

CoAKLET,  Daniel  H Boston. 

CoAKLET,  Timothy  W Boston. 

CooLiDGE,  William  H Boston. 

CoPELAND,  Alfbed  M Springfield. 

CoTTEB,  James  E Boston. 

Cbapo,  William  W New  Bedford. 

Cbockeb,  Geobge  G Boston. 

Cbosbt,  John  C Pittsfleld. 

Cunningham,  Fbedebic   Boston. 

Cunningham,  Henby  V Boston. 

Dabney,  L.  S Boston. 

Dennison,  Joseph  A Boston. 

Dewey,  Henby  S Boston. 

Dickinson,  M.  F Boston. 

Dillaway,  W.  E.  L Boston. 

Dodge,  Fbedebic  Boston. 

Fall,  Geobge  Howabo Maiden. 

Fish,  Fbedebick  P Boston. 

FosTEB,  Alfbed  D Boston. 

FosTEB,  Reginald  Boston. 

Fbench,  Abthub  P Boston. 

Fbench,  Asa  P Boston. 

Fbench,  Willlam  B Boston. 

Fbiedman,  Lee  M Boston. 

Gallagheb,  Chables  T Boston. 

Gallagheb,  Thomas   F Fitchburg. 

Gabfield,  Habby  a Williamstown. 

Gabgan,  Thomas  J Boston. 

Giddinqs,  Chables   Great  Barrington. 

Gbay,  J.  Convebse Boston. 

Gbay,  John  C Boston. 

Gbeene,  Fbedebick  L Greenfield. 

Gbinneix,  Chables  E Boston. 

Gbinnell,  Fbank  W Boston. 

Haije,  Richabd  W Boston. 
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Hamuk,  Chakles  S Boston. 

HAiiMOin),  John  C Northampton. 

Hannigan,  John  Ifi Boston. 

Hemknway,  Alfred Boston. 

Hendbt,  Jno.  Bubke  (London,  Eng.) Boston. 

Hill,  Abthub  Dehon Boston. 

Howe,  E^lmeb  P Boston. 

HuBLBUTT,  Henby  F Boston. 

Innes,  Chablxs  H Boston. 

Jennings,  Andbew  J Fall  River. 

Johnson,  Benjamin  N Boston. 

Jones,  Lbonabd  A Boston. 

Jones,  Stephen  R Boston. 

JosuN,  James  T Hudson. 

Kellen,  William  V Boston. 

King,  Henbt  W.  (New  York,  N.  Y.) Worcester. 

Laoo,  Babson  S Boston. 

Ladd,  Nathaniel  W Boston. 

Lewenbebo,  Solomon  Boston. 

LiNscoTT,  Danoel  C Boston. 

Long,  Henbt  C Boston. 

Lowell,  Francis  C Boston. 

Lowell,  John  Boston. 

MACLEOD,  William  A Boston. 

Malone,  Dana  Greenfield. 

MOBSE,    GrODFREY     BOStOU. 

MOBSE,    ROBEBT    M BostOU. 

MoBTON,  Mabcus  Boston. 

Myebs,  James  J Boston. 

MgOlbnch,  William  W Springfield. 

McGoNNELL,   James   E Boston. 

McEvoT,  John  W Lowell. 

McLaughlin,  John  D Boston. 

Niles,  William  H Lynn. 

Nutteb,  Oeobge  R Boston. 

Olmstead,  James  M Boston. 

Olney,  Richabd  Boston. 

Pabkeb,  Hsbbebt  Worcester. 

Payson,  Edward  P Boston. 

Peabl,  Fbancis  H Haverhill. 

Pelletieb,  Joseph  C Boston. 

Pevey,  Gilbebt  a.  a Boston. 

PiCKMAN,  John  J Lowell. 

Pillsbuby,  Albert  E Boston. 
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PiNKEBTON,  Alfbed  S WoFcester. 

Pboctob,  Thomas  W Boston. 

Putnam,  William  L Boston. 

Rannet,  Fletcheb  Boston. 

Richardson,  W.  K Boston. 

Robbbts,  Oboboe  L Boston. 

Rooebs,  Fosteb  Boston. 

RuGO,  Abthub  P Worcester. 

Sawyeb,  Alfbed  P Lowell. 

Saxe,  John  W Boston* 

ScAiFE,  Laubiston  L Boston. 

ScHAFT,  Henbt  H Boston. 

ScHOFiELD,  William  Maiden. 

Seabs,  Russell  A Boston. 

Shepabd,  Habvet  N Boston. 

Shebman,  Roland  G Boston. 

Slocum,  Bdwabd  T Pittsfleld. 

Slocum,  Winfield  S Boston. 

Smith,  Fbank  Bulkelet Worcester. 

Smith,  Henbt  Hyde Boston. 

Smith,  Jebemiah,  Jb Boston. 

Southabd,  Louis  C Boston. 

Spbino,  Abthub  L Boston. 

Stone,  Feedebic  M Boston. 

Stobet,  Moobfield  Boston. 

Swain,  Rooeb  Dyeb Boston. 

Swan,  Chables  H Boston. 

Swan,  William  W Boston. 

SwASEY,  Geobge  R Boston. 

Taft,  Geobge  S Worcester. 

Thayeb,  Ezba  R Boston. 

TowEB,  Benjamin  L.  M Boston. 

Tuckeb,  Geobge  F Boston. 

Tyleb,  Chables  H Boston. 

Van  Everen,  Hobace Cambridge. 

Vincent,  William  H Boston. 

Wambaugh,  Eugene  Cambridge. 

Wabneb,  Hengy  E Boston. 

Wabneb,  Joseph  B Boston. 

Wabben,  Samuel  D Boston. 

Wellman,  Abthub  H Boston. 

Weston,  Robebt  Dickson Boston. 

Whipple,  Shebman  L Boston. 

White,  Lutheb  Chicopee. 
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Williams,  Datio  W Boston. 

WiLLisTON,  Samuel  Belmont. 

Wbightinqton,  S.  R Boston. 

Wyman,  Henbt  a Boston. 

MICHIGAN. 

Abthub,  Jbsse  Battle  Greek. 

Ball,  Dan  H Marquette. 

Babnett,  James  F Grand  Rapids. 

Bates,  Geobge  W Detroit 

Bates,  Henbt  M Ann  Arbor. 

Beaumont,  John  W Detroit. 

BissELL^  John  H Detroit. 

BoLn>EMAN,  Dallas  Kalamazoo. 

Bbewsteb,  James  H Ann  Arbor. 

BuNDT,  McGeoboe  Grand  Rapids. 

BuNKEB,  RoBEBT  E Ann  Arbor. 

Campbell,  Chables  H Detroit 

Campbell,  Henbt  M Detroit. 

Cabmodt,  Mabtin  H Grand  Rapids. 

Chaoboubne,  Thomas  L Houghton. 

Denison,  Abthub  C Grand  Rapids. 

Dickinson,  Don  M Detroit. 

Dbiggs,  Fbedebick  E Detroit. 

DuFFiEU),  Henbt  M Detroit 

DUBAND,  LOBENZO  T SagluBW,  E.  S. 

Hanchett,  Benton  Saginaw,  W.  S. 

Habmon,  Henbt  A Detroit. 

HoTT,  HiBAM  J Muskegon. 

HuTCHiNS,  Habbt  B Ann  Arbor. 

Htoe,  Wbslet  W r . . .  Grand  Rapids. 

Januabt,  William  L Detroit 

Keenet,  WnxABD  F Grand  Rapids. 

Kellt,  Ronald  Detroit. 

Kent,  Chables  A Detroit. 

KiNGSLET,  Willaed  Grand  Rapids. 

Knappen,  Lotal  E Grand  Rapids. 

LiQHTNEB,  Clabence  A Detroit. 

Ltsteb,  Henbt  L Detroit. 

Moobe,  Joseph  B Lansing. 

NoBBis,  Mabk  Grand  Rapids. 

O'Bbien,  Thomas  J Grand  Rapids. 

OsTBANDEB,  RussELL  C Lanslng. 

Pattebson,  John  C Marshall. 
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PiNKEBTON,  Alfred  S Worcester. 

Pboctob,  Thomas  W Boston. 

Putnam,  William  L Boston. 

Rannet,  Fletcher  Boston. 

Richardson,  W.  K Boston. 

Roberts,  George  L Boston. 

Rogers,  Foster  Boston. 

RuGG,  Arthur  P Worcester. 

Sawyer,  Alfred  P LowelL 

Saxe,  John  W Boston* 

ScAiFE,  Lauriston  L Boston. 

Schaff,  Henrt  H Boston. 

ScHOFiELD,  WiLUAM  Maiden. 

Sears,  Russell  A Boston. 

Shepabd,  Harvet  N Boston. 

Sherman,  Roland  6 Boston. 

Slocum,  Bdward  T Pittsfleld. 

Slocum,  Winfield  S Boston. 

Smith,  Frank  Bulkelet Worcester. 

Smith,  Henry  Hyde Boston. 

Smith,  Jeremiah,  Jr Boston. 

Southard,  Louis  C Boston. 

Spring,  Arthur  L Boston. 

Stone,  Frederic  M Boston. 

Storey,  Moorfield Boston. 

Swain,  Roger  Dyer Boston. 

Swan,  Charles  H Boston. 

Swan,  William  W Boston. 

SwASEY,  George  R Boston. 

Taft,  George  S Worcester. 

Thayer,  Ezra  R Boston. 

Tower,  Benjamin  L.  M Boston. 

Tucker,  George  F Boston. 

Tyler,  Charles  H Boston. 

Van  Eveben,  Horace Cambridge. 

Vincent,  William  H Boston. 

Wambaugh,  Eugene  Cambridge. 

Warner,  Henoy  E Boston. 

Warner,  Joseph  B Boston. 

Warren,  Samuel  D Boston. 

Wellman,  Arthur  H Boston. 

Weston,  Robert  Dickson Boston. 

Whipple,  Sherman  L Boston. 

White,  Luther  Chicopee. 
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Williams,  David  W Boston. 

WiLUSTON,  Samuel  Belmont. 

Wrightinoton,  S.  R Boston. 

Wtman,  Hkmbt  a Boston. 

MICHIGAN. 

Abthub,  Jesse  Battle  Creek. 

BALLy  Dan  H Marquette. 

Babitbtt,  James  F Grand  Rapids. 

Bates,  Geobge  W Detroit 

Bates,  Henbt  M Ann  Arbor. 

Beaumont,  John  W Detroit. 

BissELL^  John  H Detroit 

BouDEMAN,  DaUiAS  Kalamazoo. 

Bbewsteb,  James  H Ann  Arbor. 

BuNDT,  McGeoboe  Grand  Rapids. 

Bunker,  Robert  E Ann  Arbor. 

Campbell,  Charles  H Detroit 

Campbell,  Henry  M Detroit 

Carmodt,  Martin  H Grand  Rapids. 

Chadbourne,  Thomas  L Houghton. 

Denison,  Arthur  C Grand  Rapids. 

Dickinson,  Don  M Detroit. 

Drigos,  Frederick  E Detroit 

DUTFIELD,  Henry  M Detroit 

DuRAND,  Lorenzo  T Saginaw,  E.  S. 

Hanchett,  Benton  Saginaw,  W.  S. 

Harmon,  Henry  A Detroit 

Hoyt,  Hiram  J Muskegon. 

HuTCHiNS,  Harry  B Ann  Arbor. 

Hyde,  Wesley  W .'...Grand  Rapids. 

January,  William  L Detroit 

Kebney,  Willabd  F Grand  Rapids. 

Kelly,  Ronald  Detroit. 

Kent,  Charles  A Detroit. 

KiNGSLEY,  Willaed  Grand  Rapids. 

Knappen,  Loyal  E Grand  Rapids. 

LiGHTNER,  Clarence  A Detroit. 

Lyster,  Henry  L Detroit 

MooRE,  Joseph  B Lansing. 

NoRRis,  Mark  Grand  Rapids. 

O'Brien,  Thomas  J Grand  Rapids. 

OSTRANDER,    RUSSELL    C LsUSing. 

Patterson,  John  C Marshall. 
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Dalet,  Andrew  J Luveme. 

d'Autbemont,  Chables,  Jr Duluth. 

Dexegbe,  James  D St.  Paul. 

Deutbch,  Henrt  Minneapolis. 

DiBELL,  Homer  B Duluth. 

Dickey,  J.  M St.  Paul. 

Dickinson,  H.  D Minneapolis. 

DnxE,  John  I Minneapolis. 

Dodge,  Fred  B Minneapolis. 

DoDOE,  Willis  Edward Minneapolis. 

Donahue,  W.  H Minneapolis 

DoTY,  Daniel  W St.  Paul. 

Douglas,  Marion  Duluth. 

DuRMENT,  Edmund  S St.  Paul. 

DuxBURY,  W.  R , St  Paul. 

DwTNNELL,  W.  S Minneapolis. 

Eckstein,  Joseph  A New  Ulm. 

Edson,  W.  D Duluth. 

Egelston,  Alvoro  0 Minneapolis. 

Elliott,  Charles  B Minneapolis. 

Ensign,  Josiah  D Duluth. 

Erdall,  John  L St.  Paul. 

EwiNQ,  Arthur  W Dawson. 

EwiNG,  Frank  H St.  Paul. 

Faibchild,  Edwin  K Minneapolis. 

Farnham,   Charles  W St.  Paul. 

Field,  Nicholas  F Fergus  Falls. 

Finney,   A.  C Minneapolis. 

Fish,  Daniel  Minneapolis. 

FisK,  DeWitt  H Bemidji. 

Flannery,  George  P Minneapolis. 

FosNEB,  C.  A Montevideo. 

Foster,  Albert  F Litchfield. 

FouLKE,  William   St  Paul. 

Fowler,  Charles  R Minneapolis. 

Frankel,  L.  R St.  Paul. 

French,  Lafayette Austin. 

Frybebgeb,  H.  B Duluth. 

F^ybebgeb,  Habbison   E Minneapolis. 

FuBST,  William  Minneapolis. 

Gale,  Edwabd  C Minneapolis. 

Gebmo,  Thomas  Red  Lake  Fallu. 

Gjebtsen,  Henby  J Minneapolis. 

Gould,  C.  D Minneapolis. 
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Grant,  Riohabd  F Duluth. 

Gbeen,  John  A Graceville. 

Gbeknhan,  F.  W Austin. 

Hadibt,  Emebson   St.  Paul. 

Halbebt,  Clabbncb  W St.  Paul. 

Halbebt,  Hugh  T St.  Paul. 

Hale,  William  E Minneapolis. 

Hall,  Albebt  H Minneapolis. 

Hallam,  Obcab   St.  Paul. 

Hanlet,  Mabtin  Fbanklin Minneapolis. 

Habbies,   W.   H St.  Paul. 

Habbis,  Habold   St.  Paul. 

Habbis,  L.  C Duluth. 

Haupt,  Chables  C St.Paul. 

Hat,  ET70ENE  G.  (New  York,  N.  T.) Minneapolis. 

Healt,  Fbank   Minneapolis. 

Holt,  Andbew   Minneapolis. 

Hobn,    Alexandeb   E St.  Paul. 

How,  Jabed  St.  Paul. 

Hudson,  Sanfobd  H Benson. 

Hitdson,  T.  T Duluth. 

Hmx,  Louis  K Minneapolis. 

Jackson,  Anson  B Minneapolis. 

Jaggabd,  Edwin  A St.  Paul. 

Jatne,  Tbaffobd  N Minneapolis. 

JELLEY,  Chables  S Minneapolis. 

Jenswold,  John,  Jb Duluth. 

Keith,  Abthub  M Minneapolis. 

Kellog,  Frank  B St  Paul. 

Kennedy,  Richabd  L St  Paul. 

Kebb,  William  A Minneapolis. 

KliNGMAN,  Joseph  R Minneapolis. 

Knox,  T.  J Jackson. 

KooN,  Mabtin  B Minneapolis. 

KOBNS,  E.  B Tracy. 

KuEFFNSB,  Otto  St.  Paul. 

Kyle,  J.  P St  Paul. 

LiAMBEBTON,  HENBY   M WiuOUa. 

Lancasteb,  William  A Minneapolis. 

Labimobe,  John  A Minneapolis. 

TiABBAREB,  Fbank  D Minneapolis. 

Labson,  Oscab  J Duluth. 

Latham,  F.  E Howard  Lake. 

Lawleb,  Daniel  W St  Paul. 
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Layboubn,  C.  G Minneapolis. 

Leon ABD,  George  B MinneapoHs. 

Lewis,  Cpiarles  L St.  Paul. 

Lewis,  Olin  B St.  Paul. 

LioiiTNEB,  William  H St.  Paul. 

LiND,  John   Minneapolis. 

LiNDBURGH,  Charles  A Little  Falls. 

LuM,  Burt  F Minneapolis. 

Maiion,  Henrt  S Duluth. 

Marden,  Charles  S Bamesville. 

Markham,  George  W St.  Paul. 

Markham,  J.  D Rush  City. 

Mason,  Alfred  F St.  Paul. 

Mercer,  Hugh  V St.  Paul. 

Michael,  James  C St.  Paul. 

Miller,  Clarence  B Duluth. 

Mitchell,  Oscar   Duluth. 

Mitchell,  William  D St.  Paul. 

Moore,  Albert  R St.  Paul. 

Morphy,  B.   Howard St.  Paul. 

Morris,  Page  Duluth. 

Morrison,  Robebt  G Minneapolis. 

Minn,  Marcus  D St.  Paul. 

McClenahan,  William   S Brainerd. 

McDonald,  B.  E Bemidji. 

*  McGee,  J.   F Minneapolis. 

McKenzie,  John   Minneapolis. 

McManus,  a.  E Duluth. 

Nye,  Cabboll  A Moorhead. 

Nye,  Fbank  M Minneapolis. 

O'Bbien,  John  D St.  Paul. 

O'Brien,  Thomas  D St.  Paul. 

Obb,  Grier  M St.  Paul. 

Osborne,  Frank  O St.  Paul. 

Otis,  Willis  C St.  Paul. 

Paige,  James Minneapolis. 

Pattee,  W.  S Minneapolis. 

Patterson,  Blmer  C Marshall. 

Paul,  A.  C Minneapolis. 

Pealer,  William  O Duluth. 

Penney,  R.  L Minneapolis. 

Phelps,  H.  H Duluth. 

Pubcell,  J.  J Ortonville. 

QuiNN,  Thomas  H Faribault. 
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QvALB,  G.  B Willmar. 

Randall,  Henby  B St.  Paul. 

Rea,  S.  C Luveme. 

Redding,  J.  Q Wlndom. 

Reed,  Frederick  W Minneapolis. 

Reed,  Louis  A Minneapolis^ 

Reeves,  C.  P Glenwood. 

RiEKE,  August  V Fairfax. 

Roberts,  Harlan   P Minneapolis. 

Roberts,  William  P Minneapolis. 

Robertson,  James  Minneapolis. 

Rockwood,  Chelsea  J Minneapolis. 

Root,  F.  W Minneapolis. 

Sanborn,  Bdward  P St.  Paul. 

Sanborn,  Walter  H St.  Paul. 

ScHMiTT,  Harrison  L Mankato. 

Schriber,  Bishop  H St.  Paul. 

Searles,  J.  N Stillwater. 

Seevers,  George  W Minneapolis. 

Severance,   C.   A St.  Paul. 

Shaw,  Fbank  W Minneapolis. 

Shearer,  James  D Minneapolis. 

Sheean,  James  B St.  Paul. 

Simpson,   David  F Minneapolis. 

Slater,  Bdwin  S Minneapolis. 

Smith,  B.  W Minneapolis. 

Smith,  C.  L Minneapolis. 

Smith,  Bdward  B Minneapolis. 

Smith,  John  Day Minneapolis. 

Smith,  Lyndon   A Montevideo. 

Snyder,  F.  B Minneapolis. 

Southworth,  E   Shakopee. 

Spencer,  Herbert  R Duluth. 

Spooner,  Lewis  C Morris. 

Stanford,  M.  H Duluth. 

Start,  Charles  M St.  Paul. 

Stearns,  Victor  Duluth. 

Steele,  John  H Minneapolis. 

Stewart,  George  W St.  Cloud. 

Stone,  R.  A St  Paul. 

Stringer,  Bdward  C St  Paul. 

Stryker,  John  B St  Paul. 

Sullivan,  Francis  W Duluth. 

Tawney,  James  A Winona. 
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Thian,  Louis  R Minneapolis. 

Thompson,  Chables  T Minneapolis. 

Thtqeson,  N.  M St.  Paul. 

Tiffany,  Fbancis  B St.  Paul. 

TiGHB,  Ambbose  St.  Paul. 

^TOLMAN,  Fbank  Paynesville. 

Tbazleb,  Chables  J Minneapolis. 

Teton,  Chables  J Minneapolis. 

Ueland,  a Minneapolis. 

Van  Cahfbn,  C.  H Minneapolis. 

Van  Deblip,  John  R Minneapolis. 

Watte,  Edwabd  F Minneapolis. 

Wallace,  Cablbton  L Minneapolis. 

Waixace,  Thomas  F Minneapolis. 

Washbubn,  Jed  L Duluth. 

Watson,  James  T Duluth. 

Webbeb,  Mabshall  B Winona. 

Weil,  Jonas  Minneapolis. 

Wenzell,  Henby  Bubleioh St  Paul. 

Wheelwbioht,  John  O.  P Minneapolis. 

Whelan,  Ralph  Minneapolis. 

White,  William  Q St.  Paul. 

Wilkinson,  R.  A St  Paul. 

Williams,  John  G Duluth. 

Williamson,  James  F Minneapolis. 

Wilson,  Cobyate  S Duluth. 

Wilson,  Qboboe  P Minneapolis. 

Wbioht,  Abthub  W Austin. 

Wbight,  Fbed.  B Minneapolis. 

Wyman,  G.  H Anoka. 

TouNG,  Bdwabd  B St  Paul. 

Young,  Edwabd  T St.  Paul. 

Young,  Howell  W Minneapolis. 

Young,  W.  E Mankato. 

MISSISSIPPI. 

Andebson,  Gbobge Vicksburg. 

BowEBS,  E.  J. . . : Bay  St.  Louis. 

BozEMAN,  Albebt  S Meridian. 

Bbunini,  John Vicksburg. 

Campbell,  Robebt  B Greenville. 

Dunn,  C.  C Meridian. 

Gbeayes,  H.  B Canton. 

Hill,  Nathan  C Hattlesburg. 
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H1B8H,  J Vlcksburg. 

HowsT,  Charles  B.  (Washington,  D.  C.)  •• 'Oxford. 

LA17DAU,  MosBS  David Vlcksburg. 

Laiyostbebt,  J.  C Jackson. 

Ltell^  Gobdon  G Jackson. 

Mates,  E&>wabd { Jackson. 

MiLLEB,  RoBEBT  N Hazlehurst. 

Moody,  Cabt  C Greenville. 

McDonald,  Will  T Bay  St.  Louis. 

McIiAUBiN,  R.  L Vlcksburg. 

MoWilldb,  Thomas  A Jackson. 

Neville,  James  H Gulfport. 

Pebct,  Lebot Greenville. 

Peyton,  Fbank  M Jackson. 

Powell,  William  H Canton. 

Rose,  A.  J Greenville. 

Sandebs,  J.  O Gulfport, 

Scott,  Alexandeb  T Rosedale. 

Scott,  Chables Rosedale. 

Sexton,  James  S Hazlehurst. 

Smith,  Mubbay  F Vlcksburg. 

Smith,  Sydney  McCain Lexington. 

Somxbvillb,  Thomas  H Oxford. 

Stovall,  a.  T Okalona. 

Thompson,  R.  H Jackson. 

Volleb,  W.  j Vlcksburg. 

Watkins,  William  H Jackson. 

Wells,  Ben  H Jackson. 

Whitfield,  Albebt  H Jackson. 

Williamson,  Chalmebs  M Jackson. 

Willino,  Robbbt  P Jackson. 

Withebspoon,  S.  a Meridian. 

Woods,  Bdoab  H Rosedale. 

MISSOURI. 

Abbott,  A.  L St.  Louis. 

Allen,  Chables  Claflin St.  Louis. 

Allen,  Cliffobd  B St.  Louis. 

Ashley,  Henby  De  L Kansas  City. 

Babbitt,  Bybon  P St.  Louis. 

Bakewell,  Paul  St.  Louis. 

Ball,  R.  E Kansas  City. 

Babclay,  Shepabd  St  Louis. 
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Bates,  Chableb  W St.  Louis. 

Beck,  Geoboe  F St.  Louis. 

Blair,  Albebt  St.  Louis. 

Blevins,  John  A St.  Louis. 

Bix)DGETT.  Henby  W St.  Louis. 

Boyle,  Wilbub  F St.  Jx)uis. 

Bbyan,  p.  Taylob St.  Louis. 

Bbyson,  Joseph  M St.  Louis. 

Cabb,  James  A St.  Louis. 

Carteb,  Fbank   St.  Louis. 

Chables,   Benjamin  H St  Louis. 

Ghbistie,  Habvey  L St.  Louis. 

Clabke,  Enos   St.  Louis. 

CocHBAN,  Alexandeb  G St.  Louis. 

CoLEfi,  Walteb  D St.  Louis. 

Collins,  Chables  Cumminos St.  Louis. 

CuBTis,  William  S St.  Louis. 

Donaldson,  William  R St.  Louis. 

Donaldson,  William  R.,  Jb St.  Louis. 

Douglas,  Walteb  B St.  Louis. 

Dyeb,  David  P St.  Louis. 

Eably,  Mabion  C St.  Louis. 

Eliot,  Edwabd  C St.  Louis. 

Febriss,  Fbankun  St.  Louis. 

Fisheb,   D.   D St.  Louis. 

FissE,  William  E St.  Louis. 

FoBDYCE,  Samuel  W.,  Jb St.  Louis. 

FosTEB,  Robebt  M St.  Louis. 

FowLEB,  A.  C St.  Louis. 

Gantt,  James  B Jefferson  City. 

Gabvin,  William  Evebett St.  Louis. 

Gates,  Edwabd  P Independence. 

Gentry,  Nobth  T Jefferson  City. 

Gbant,  Lee  W St.  Louis. 

Gbeensfeldeb,  Bebnabd   St.  Louis. 

Gbossman,  Emanuel  M St.  Louis. 

Hadley,  Hebbebt  S Jefferson  City. 

Haff,  Delbebt  J Kansas  City. 

Haoerman,  Fbank   Kansas  City. 

Hagebman,  James   St.  Louis. 

Hagerman,  James,  Jb St.  Louis. 

Hagebman,  Lee  W St.  Louis. 

Habkless,  James  H Kansas  City. 

Higdon,  John  C St.  Louis. 
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Hill,  Henby  C Columbia. 

HiNTON,  Edwabd  W Columbia. 

HiSTED,  Clifford Kansas  City. 

Hitchcock,  Geoboe  C St.  Louis. 

Hopkins,  James  L St.  Louis. 

Hough,  Wabwtck  M St.  Louis. 

Hours,  Charles  A St.  Louis. 

Jackson,  Geoboe  P.  B St.  Louis. 

Johnson,  Geobqe  S St.  Louis. 

Jones,  James  C St.  Louis. 

Joubdan,  Mobton   . . .' St.  Louis. 

JuDSON,  Fbedebick  N St.  Louis. 

Karnes,  J.  V.  C Kansas  City. 

Kehb,  Edward  C St.  Louis. 

Ketsob,  William  W St.  Louis. 

Kirbt,  Daniel  Notes St.  Louis. 

Klein,  Jacob  St.  Louis. 

Ladd,  Sanfobd  B Kansas  City. 

Lathbop,  Gabdineb   Kansas  City. 

Lawson,  John  D Columbia. 

Lee,  John  F St.  Louis. 

Leahy,  John  S St.  Louis. 

Lehmann,  Feed.  W St.  Louis. 

Lionbeboeb,  Isaac  H St  Louis. 

Lyon,  Montague  St.  Louis. 

Lyons,  Mabtin  St.  Louis. 

Mahan,  Geoboe  A Hannibal. 

Mablatt,  Hebbebt  K St.  Louis. 

McLbod,  W.  D Kansas  City. 

Naoel,  Chabi£S  St  Louis. 

New,  Alexandeb  Kansas  City. 

Noble,  John  W St  Louis. 

Obbick,  Allen  C St  Louis. 

Ottofy,  L.  Fbank St  Louis. 

Pattison,  Evebett  W St  Louis. 

Philips,  John  F Kansas  City. 

PiEBCE,  Thomas  M St  Louis. 

Pike,  Vinton  I St  Joseph. 

Porter,  Valentine  Mott St.  Louis. 

Reynolds,  Thomas  H Kansas  City. 

Robert,  Edward  S St.  Louis. 

Roberts,  V.  H St.  Louis. 

Robertson,  George  Mexico. 

Rtan,  O'Neill  St.  Louis. 


IN 
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SCHNXJBMAGHEB,  BENJAMIN St.  LoulS. 

ScHOFiELD,  F.  L Hannibal. 

Sheflet,  Abthub  B St.  Louis. 

Shebwood,  Thomas  A Springfield. 

Shieldb^  Qeobgs  H St  Louis. 

Smith,  Luthbb  Ely St  Louis. 

Spencer,  Selden  P St  Louis. 

Stbeet,  Thomas  A Columbia. 

SwARTS,  Solomon  L St  Louis. 

Taussig,  James   St  Louis. 

Tatlob,  Seneca  N St  Louis. 

Thompson,  Whjjam  B St  Louis. 

TiCHENOB,  Charles  O Kansas  City. 

Titus,  Frank  « Kansas  City. 

Wagner,  Hugh  K St  Louis. 

Walkeb,  Robert.  F St  Louis. 

Ward,  Hugh  C Kansas  City. 

Watts,  Millard  F St  Louis. 

Whelbss,  Joseph  St  Louis. 

Wilflby,  Lebbeus  R St  Louis. 

Whxiams,  James  C Kansas  City. 

Williams,  Tyrreix  St.  Louis. 

Wislizenus,  Fred St  Louis. 

Withrow,  James  E St.  Louis. 

MONTANA. 

BiCKFORD,  Waltbb  M Missoula. 

Brantley,  Theodore Helena. 

Clark,  W.   A Virginia  City. 

Connolly,  C.  P Missoula. 

Day,  E.  C Helena. 

Dixon,  William  W Butte. 

Fare,  George  W Miles  City. 

QODDARD,  O.  Fletcher Billings. 

Hartman,  C.  S'. Bozeman. 

Habtman,  W.  S Bozeman. 

Habwood,  Edgar  N Butte. 

Holloway,  Whxiam  L Helena. 

Johnston,  W.  M Billings. 

Kelly,  C.  F Butte. 

Knowleb,  Hiram  Missoula. 

Lindsay,  John  Butte. 

NoFFsiNOER,  W.  N Kalispell. 

(TON,  WiLUAM  T Butte. 
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RooTE,  Jesse  B Butte. 
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Walsh.  T.  J Helena. 

NEBRASKA. 

Allen,  William  V Madison. 

Atebs,  Qbobqe  D Lincoln. 

Babneb,  John  B Norfolk. 

Babtlett,  Bdmund  M Omaha. 

Battin,  John  W Omaha. 

Baxteb,  Ibyino  F Omaha. 

BxELEB,  Joseph  G North  Platte. 

Blackbtjbn,  Thomas  W Omaha. 

Bbeckenbidge,  Ralph   W Omaha. 

Bbogan,  Fbangis  a Omaha. 

Bbome,  Harbison  C Omaha. 
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Davidson,  Samttel  P Tecumseh. 
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Obeene,  Robebt  J Lincoln. 

OuBLET,  William,  P Omaha. 

Haineb,  Eugene  J Lincoln. 

Hall,  Prank  M Lincoln. 

Hall,  Matthew  A Omaha. 

Habtioan,  Michael  A Hastings. 

Hastings,  W.  G Lincoln. 
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Miles,  William  P Sidney. 
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Munger,  W.  H Omaha. 

McGilton,  Edmund  G Omaha. 

McHugh,  William  D Omaha. 

McPheely,  John  L Mlnden. 

Oldham,  Willis  D Kearney. 

O'Neill,  Harry  E Omaha. 

Rain,  Frank  L Falrbury. 

Rich,  Edson   Oihaha. 

RiN AKER,  Samuel  Beatrice. 

RiNE,  John  A Omaha, 

RoBBiNS,  C.  A Lincoln. 

Ryan,  Charles  G Grand  Island. 

Sedgwick,  S.  H York. 

Smith,  Howard  B Omaha. 

Thompson,  J.  G Alma. 

Thompson,  William  H Grand  Island. 

Van  Dusen,  James  H Omaha. 

Wakeley,  Eleazer   Omaha. 

Webster,  John  L Omaha. 

West,  Joel  W Omaha. 

White,  Benjamin  T Omaha. 

Wilson,  Henry  H Lincoln. 

Woods,  Frank  H Lincoln. 

WooLLEY,  James  H : Grand  Island. 

Wright,  Carl  C Omaha. 

NEVADA. 

Carpenter,  Samuel  L Goldfleld. 

DowNEB,  Sylvesteb  S Reno. 
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BuBNS,  Chables  H Nashua. 

Chase,  Ira  A Bristol. 

Colby,  James  P Hanover. 

Corning.  Charles  R Concord. 

Cross,  David Manchester. 

Eastman,  Samuel  C Concord. 

Hollis,  Allen  Concord. 

HuBD.  Henry  N Manchester. 

Jewett,  Steven  S Laconia. 

MiTtTHELL,  John  M Concord. 

Niles,  Edward  C Concord. 

Perkins,  David  Walter Manchester. 

Remick,  James  W Concord. 

Rich,  George  F Berlin. 

Sargent,  Harry  G Concord. 

Schouler,  James  Intervale. 

Streeter,  Frank  S Concord. 

NEW  JERSEY. 

Appleqate,  John  S Red  Bank. 

Armstrong,  Edward  Ambler Camden. 

Bergen,  James  J Somerville. 

Borcherling,  Charles   Newark. 

Buchanan,  James  Trenton. 

Carrow,  Howard Camden. 

Clbvenger,  William  M Atlantic  City. 

Cole,  Clarence  L Atlantic  City. 

CoLiE,  EIdward  M Newark. 

CoRBiN,  William  H Jersey  City. 

Depue,  Sherrerd   Newark. 

Dixon,  Warren  Jersey  City. 

DuFFiELD,  Edward  D Newark. 

Dumont,  Wayne  (New  York,  N.  Y.) Paterson. 

Dunn,  Michael  Paterson. 

Ely,  John  J Freehold. 

Emery,  John  R Newark. 

Fay,  Thomas  P Long  Branch. 

Fort,  J.  Franklin East  Orange. 

French,  Thomas  E Camden. 

Godfrey,  Burrows  C Atlantic  City. 

Goodell,  Edwin  B Montclalr. 
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Qbant,  ALXXAin>EB,  JB Newark. 

Gbioos,  John  W.  (New  York,  N.  T.) Paterson. 

Habdin,  John  R Newark. 
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KSASBET,  Edwabd  Q Newark. 

Lannino,  William  M Trenton. 

Lewis,  William  I Paterson. 

Lton,  Adbian  Perth  Amboy. 

McCabteb,  Robbbt  H Newark. 

McDebmott,  Fbank  P Jersey  City. 

Pabkeb,  Chables  W Jersey  City. 

Pabkeb,  Chauncet  G Newark. 

Pabkeb,  Cobtlandt,  Jb Newark. 

Pabkeb,  R.  Wayne Newark. 

Pitney,  John  O.  H Newark. 

Randolph,  Cabman  F.  (New  York,  N.  Y.) .  .Morristown. 

RiKEB,  Adbian   Newark. 

Shebman,  Ck>B0ON  B Morristown. 

Shipman,  Oeobgb  M Belvidere. 

Stevenson,  Extgene Paterson. 

Stbong,  Alan  H New   Brunswick. 

SwAYZE,  Fbancis  J Nswsrk. 

Tebbell^  Wiluam  J Burlington. 

Van  BT7SKIBK,  DeWitt Bayonne. 

Van  Cleef,  James  H New  Brunswick. 

VooBHEES,  WiLLABD  P Nsw  Bruuswick. 

Vboom,  Oabbet  D.  W Trenton. 

Watkins,  David  O Woodbury. 

Wilson,  Edmund  Red  Bank. 

Wilson,  Woodbow  Princeton. 

NBW  MEXICO  TERRITORY. 
I  Catbon,  Thomas  B Santa  F6. 
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Fbeeman,  Alfbed  A Carlsbad. 

Pope,  William  H Roswell. 

NBW  YORK. 

Abbott,  Bvebett  V New  York. 

Abbott,  Lyman    New  York. 

Adams,  Blbbidge  L New  York. 

Addoms,  Mobtimeb  C New  York. 

Agab,  John  Q New  York. 

Alexandeb,  Edwabd  A New  York. 
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Allen,   Fbbo^ebick   L New  York. 

Allen,  Jameb  A New  York. 

Allen,  Yobke New  York. 

Anable,  CouB'n.AND  V New  York. 

Andrews,  CHAiiPE  S New  York. 

Andbews,  James  D New  York. 

Affell,  Albebt  J New  York. 

Abnold,   Joseph   A New  York. 

Abnold,  Lynn  J Cooperstown. 

Abnstbin,  Emanuel  New  York. 

Ashley,  Clabence  D New  York. 

Babbitt,  Kubnel  R New  York. 

Babst,   Eabl  D New  York. 

Backus,  Hbnby  Clinton New  York. 

Bacon,  Selden   New  York. 

Banos,  Fbancis  S New  York. 

Banton,  Joab  H New  York. 

Babbeb,  Abthub  William New  York. 

Babtlbtt,   John   P New  York. 

Beck,  James  M New  York. 

Beckwith,  S.  Vilas New  York. 

Beekman,  Chables  K New  York. 

Bell,  Clabk    Dundee. 

Bell,  James  D Brooklyn. 

Benedict,  Abbaham   New  York. 

Bennett,  David  C.  Jb New  York. 

Bebgen,  Tunis  G New  York. 

Buub,  Nathan    New  York. 

BiNNET,  Habold  New  York. 

BiSBEE,  Ralph   New  York. 

BiscHOFF,  Henby,  Jb New  York. 

Blandy,  Chables    New  York. 

Blymyeb,  William  H New  York. 

BooEBT,  Henby  L New  York. 

BooTHBY,  John  William New  York. 

BoBCHEBT,   Hebmann    Now  York. 

Boston,  Chables  A New  York. 

Bowen,  Adna  G New  York. 

Bbann,  Henby  A New  York. 

Bbeed,  William  C New  York. 

Bbodek,  Chables  A New  York. 

Bbooks,  James  B Syracuse. 

Bbown,  Addison  New  York. 

Bbown,  E2L0N  R Watertown. 
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Brown,  Selden   S Rochester. 

Bruno,  Richard  M ; . .  New  York. 

Buchanan,  Charles  J Albany. 

Buck,  Gordon  M New  York. 

BrLi^)WA,  Fkrdinaxi)  E.  M New  York. 

Buroick,  Francis  M New  York. 

Burke,   John   Henrt Ballston  Spa. 

Burr,  Charles   L New  York. 

Burr,  William   P New  York. 

Butler,  Charles  Henry  (Washington,  D.C.)Yonkera. 

Butler,  William  Allen,  Jr New  York. 

Button,  Frederick  H New  York. 

Button,   William   H New  York. 

Byrne,  James  New  York. 

Cadwalader,  John  L New  York. 

Caliioitn,  Pat New  York. 

Cameron,   Frederick   W Albany. 

Campbell,  Frederick  B New  York. 

Canfield,  George  F New  York. 

Cardozo,  Ernest  A New  York. 

Carey,  Martin    New  York. 

Carr,  Reid  L New  York. 

Carpenter,  James  E New  York. 

Carter,  Jarvis  P New  York. 

Chanler,  Lewis   Stuyyesant New  York. 

Chase,  George New  York. 

Childs,  Edwards  H New  York. 

CiiiTTU'K,  Henky  R New  York. 

Choate,  Joseph   H New  York. 

Chrystis,   T.   Ludlow New  York. 

Clark,  Jefferson    New  York. 

Clark,  Martin  Buffalo. 

CL.VRKE,  Frederick  H New  York. 

Clarke,    R.    Floyd New  York. 

Clarke,  Samuel  B New  York. 

Clearwater,   Alphonso  T Kingston. 

Clinch,  Edward  S New  York. 

Cobb,  A.  Ward New  York. 

Cobb,  W.  Bri  ce New  York. 

CocKRAN,  W.  Bourke New  York. 

Coffin,  Herbert  Lawton New  York. 

Cohen,  Julius  Henry New  York. 

Colby,   Bainbeidge New  York. 

CoLUEB,  Fbedkbick  J Hudson. 
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Coney,  Henby  B New  York. 

Conger,  Clarence  R New  York. 

Cooper,  Druby  W New  York. 

CouDERT,  Frederic  R.,  Jr New  York. 

CoxE,  Macgranb  New  York. 

Crane,  Alexander  B New  York. 

Crane,   Frederick    B Brooklyn. 

Ceavath,  Paul  D New  York. 

Crosley,  Ferdinand  S New  York. 

Crowley,  Edward  Chase New  York. 

Cruikshank,  Alfred  B New  York. 

Culver,  Frederic  F. New  York. 

CuNNEEN,  John    Buffalo. 

Curtis,  W.  J New  York. 

Curtis,  William  Edmond New  York. 

CusHiNG,   Harry    Alonzo New  York. 

Daly,  Edward  Hamilton New  York. 

Daly.  Joseph  F New  York. 

Danaher,  Franklin  M Albany. 

Davies,  Julien  T New  York. 

Da  vies,  William  Gilbert New  York. 

Davis,  Albert  G Schenectady. 

Davis,  David  T New  York. 

Davis,  Henby  K New  York. 

Davis,  Vernon  M New  York. 

Davison,  Charles  Stewart New  York. 

Davy,  John  M Rochester. 

Daw,   George   W Troy. 

Dean,    George   C New  York. 

Debevoise,  Thomas  M New  York. 

Deerino,  James   A New  York. 

Deiches,  Maurice  New  York. 

Deming,  Horace  E New  York. 

Denison,  Howard  P Syracuse. 

Depew,  Chauncey  M New  York. 

Dewey,   William   P New  York. 

Dexter,  Stanley  W New  York. 

Dillon,  John  F New  York. 

DivBN,  George  M Elmira. 

Donnelly,  Henry  D New  York. 

Dos  Passos,  John  R New  York. 

Dougherty,  J.  Hampden New  York. 

Douglas,  Edward  W Troy. 

DowD,  Wnxis  Bbuce New  York. 
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DoTLB,  LouiB  F New  York. 

DuKLL,  Charles  H New  York. 

DuoAN,  John  H Albany. 

DuGAN,  Patbick  C Albany. 

DuNSOOMB,  Samuel  Whitney,  Jr New  York. 

Button,  John  A. New  York. 

Eable,  Henrt  M New  York. 

Easton,  Robert  T.  B New  York. 

Eaton,  William  D New  York. 

Eddt,  Charles  B New  York. 

Edmonds,   Samuel  O New  York. 

Einstein,  B.  P New  York. 

Elkus,  Abram  I New  York. 

Ellis,  George  W New  York. 

Ellison,  William  Bruce New  York. 

Elsberg,  Nathaniel  A New  York. 

Emerson,  George  H New  York. 

Ebwin,  Frank  Alexander New  York. 

EsTABRooK,  Henrt  D New  York. 

BwEN,  John    New  York. 

EwiNG,  Hampton  D New  York. 

BwiNO,  Thomas,  Jr New  York. 

Fabeb,  Leander  B Jamaica. 

Fallows,  Edward  H New  York. 

Fearons,  George  H New  York. 

Fettretch,  Joseph New  York. 

Field,  Frank  Harvet Brooklyn. 

FiERO,  J.  Newton Albany. 

Files,  George  W New  York. 

Finch,  Edward  R New  York. 

Finch,  William  A Ithaca. 

Findlet,  William  L New  York. 

Pitch,  Theodore   New  York. 

FixMAN,   EzacKiEL    New  York. 

Fleischmann,  Simon  Buffalo. 

FoRDHAM,   Herbert   L New  York. 

Poster,  Roger New  York. 

Fox,  Austen  G New  York. 

Frank,  Adam   New  York. 

Frankun,  Ruford New  York. 

Fraser,  George  C New  York. 

Freedman,  John  J New  York. 

Fuller,  Paul  New  York. 

Fuller,  Williamson  W New  York. 
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Qaixkbt,  David  J New  York. 

Gabdineb,  Chables  a New  York. 

Galston,  Clabbncb  G New  York. 

Gans,  Howard  S New  York. 

Gabdnsb,  John  M New  York. 

Gabveb,  JoHir  A New  York. 
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GiTFOBD,  James  M New  York. 

GiFFOBD,  LiviNOSTONE New  York. 

GiLBEBT,  Fbank  B Albany. 

GiLUBN,  William  W Jamaica. 

Gilpin,  C.  Monteith New  York. 

Gleason,  John  H Albany. 

Glenn,  Gebbabd  New  York. 

Glynn,  Mabtin  H Albany. 

Goldbebo,  William  V New  York. 

GooDELLE,  William  P Syracuse. 
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Gbam,   Jesse   P New  York. 

Gbeelet,  William  B New  York. 
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GuTHBiE,  William  D New  York. 
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Haneobd,    Solomon New  York. 

Hanbmann,  Cabl  a New  York. 

Habe,  Montgomebt  New  York. 

Habbis,   Albebt  H New  York. 

Habtbidoe,  Cliffobd  W New  York. 

Hatch,  Edwabd  W New  York. 

Hatt,  Samuel  S Albany. 

Hawes,  Gilbebt  Rat New  York. 

Hawkeswobth,  R.  W New  York. 

Hats,  Alfred,  Jb Ithaca. 

Hatwabd,  Habby  Woodfobd New  York. 
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Hedges,  Job  B New  York. 
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Hemmens,  Henbt  J New  York. 
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Hubbard,  Thomas  H New  York. 
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Isaacs,  Lewis  M New  York. 

Jackson,  Wilijam  H New  York. 
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Johnson,   H.   Linsly New  York. 

Johnston,  Thomas  J New  York. 
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Wat,  William  A Pittsburgh. 

Weaves,  John  Philadelphia. 

Weil,  A.  Leo Pittsburgh. 

Weimeb,  Albert  B Philadelphia. 

Wetherill»  Charles  Philadelphia. 

Wethebill^  John  Lawbence Philadelphia. 

Whitlock,  Henbt  C Philadelphia. 

Wilcox,  Whxjam  A Scranton. 

WiLLABD,  Edwabd  N Scntuton. 

WiLUAMS,  Iba  Jewell Philadelphia. 

WiNDLE,  William  S West  Chester. 

Wintebnitz,  Benjamin  A New  Castle. 

Wintebsteen,  Abbam  H Philadelphia. 

Wise,  Jesse  H Pittsburgh. 

WoLVEBTON,  Simon  P Sunbury. 

WooDBUFF,  Clinton  Rooebs Philadelphia. 

WOBK,  James  C Uniontown. 

PORTO  RICO. 

EwiNO,  John  G San  Juan. 

RHODE  ISLAND. 

Aldbich,  Clabence  a Providence. 

Anoell,  Wai/teb  F Providence. 

Bakeb,  Albebt  a Providence. 

Bakeb,  Dabius  Newport. 

Ballou,  Daniel  R Providence. 

Babnet,  Walteb  H Providence. 

Babbows,  Chesteb  W Providence. 

BoswoBTH,  Obbin  L Bristol. 

Colt,  LeBabon  B Providence. 

CoMSTOCK,  RiCHABD  B Provldencc. 

Cbam,  Henbt  C Providence. 

CuBTis,  Habbt  C Providence. 

Eaton,  Amasa  M.  . .' Providence. 

Edwab^s,  Seebeb  Providence. 

Gabdneb,  Rathbone  Providence. 

Gebbt,  Blbbioqe  T Newport. 

Gbeenough,  William  B Providence. 

Hetfebnan,  John  J Woonsocket. 

Higoins,  James  H Providence. 
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Hinckley,  Fbank  L Providence. 

HoGAN,  John  W Providence. 

HuDDY,  Geoboe  H.,  Jb Providence. 

JENCKES,  Thomas  A Providence. 

Lee,  Thomas  Z Providence. 

LiTTLEFIELD,    NATHAN    W PrOVidcnCC. 

Lyman,  Richabd  E Providence. 

MuBDOCK,  John  S Providence. 

McCaffbey,   Joseph  J Providence. 

McCabthy,  P.  J Providence. 

McDonnell,  Thomas  F.  I Providence. 

PoTTEB,  Dexteb  B Providence. 

Rathbun,  Elmeb  J Providence. 

Rich,  William  G Woonsocket. 

Thubston,  Wilmabth  H Providence. 

TiLLiNGHAST,  Fbank  W Providence. 

TiLLiNGHAST,  James   Providcnce. 

TILLINGHAST,  WiLLiAM  R Providencc. 

Williams,  Oliver  H Westerly. 

Wilson,  Chables  A Providence. 

Woods,  John  Cabteb  Bbown Providence. 

SOUTH  CAROLINA. 

BuiST,  Henby   Charleston. 

FiTZSiMONS,  W.  HuGEB Charleston. 

Hagood,  Benjamin  A Charleston. 

HoLMAN,  W.  A Charleston. 

Hyde,  Simeon   Charleston. 

Lyles,  William  H Columbia. 

MooBE,  M.  Hebndon Columbia. 

MoBDECAi,  T.  MouLTBiE Charleston. 

MowEB,  Geoboe  Sewell Newberry. 

McMahon,  John  J Columbia. 

Otts,  J.  C Gaffney. 

Simpson,  S.  J. Spartanburg. 

Smythe,  Augustine  T Charleston. 

Thomas,  John  P.  J Columbia. 

Wilix'ox,  p.  A * Florence. 

SOUTH  DAKOTA. 

Aikens,  Fbank  R Sioux  Falls. 

Bailey,  Chables  O Sioux  Falls. 

BuBTT,  A.  W Huron. 

Cbawfobd,  Coe  I Huron. 
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IssENuuTH,  WiixiAM   Redfleld. 

Keith,  Albert  J Sioux  Falls. 

Keith,  Hosmeb  H Sioux  Falls. 

Null,  Thomas  H Huron. 

Payne,  Jason  B Vermillion. 

Rice,  William  G Doadwood. 

Sterling,   Thomas    Vermillion. 

Taylor,  A.  B Huron. 

Tripp,  Bartlett  Yankton. 

VooRHEES,  John  H Sioux  Falls. 

.    Wagner,  B.  B Alexandria. 

Whiting,  Charles  S De  Smet. 

WiLMARTH,   A.    W Huron. 

TBNNBSSBB. 

Banks,  Lem Memphis. 

Baetheix,  Edward  E Nashville. 

Baxter,  B.  J Jonesboro. 

Baxter,  Ed Nashville. 

Biggs,  A.  W Memphis. 

Bonner,  J.  W Nashville. 

Boyd,  Clarence  T Nashville. 

BuRCH,  Charles  N Memphis. 

Cain,  Stith  M Nashville. 

Camp,  E.  C Knoxville. 

Campbell,  Lemuel  R Nashville. 

Carroll,  William  H Memphis. 

Cary,  Rhea  P Memphis. 

Cates,  CharleIs  T.,  Jr Knoxville. 

Coleman,  Lewis  Minor Chattanooga. 

Evans,  Charles  R Chattanooga. 

FiTZHUGH,  G.  T Memphis. 

Hall,  Allen  G Nashville. 

Harwood,  Thomas  E Trenton. 

Henderson,   G.   Mc Rutledge. 

Hughes,  Allen  • Memphis. 

INGERSOLL,  Henby  H KuoxvlUe. 

Keeble,  John  B Nashville. 

Lancaster,  George  D.' Chattanooga. 

Lea,  Overton    Nashville. 

LuSK,  Robert  Nashville. 

Lynch,  J.  J Chattanooga. 

Maddin,  Percy  D Nashville. 

Mayfield,  J.  B Cleveland. 

Metcalf,  Charles  W Memphis. 

MouNTCASiLE,  R.  E.   L Knoxville. 
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TENNESSEE.— CJonUnued. 

McCk>NNico,  K.  T NashYllle. 

OwENB,  William  A La  FoUette. 

Pebct,  William  A Memphis. 

Phlbqab,  Ascheb  A Bristol. 

PiLCHEB,  James  S Nashville. 

Rogers,  Frank  M Memphis. 

Sanford,  Edward  T Knozville. 

SiVLBT,  Clarence  L Memphis. 

Smith,  Henrt  E Nashville. 

Smith,  Robert  T Nashville. 

Smith,  Samuel  Boswobth Chattanooga. 

Stokes,  Gordon   Nashville. 

SwANET,    W.    B Chattanooga. 

Tillman,  A.  M Nashville. 

Van  Deventer,  Horace Knozville. 

Vertrees,  John  J Nashville. 

Waller,  Claude  Nashville. 

Williams,  Samuel  C Johnson  City. 

Young,  David  K Clinton. 

TEXAS. 

AuTRT,  James  L Houston. 

BuRoes,   Alfred  Rust San  Angelo. 

BuROEs,  William  H El  Paso. 

Carter,   H.  C San  Antonio. 

Coke,  Henrt  C Dallas. 

Dter,  John  L El  Paso. 

Edwards,  Peyton  F El  Paso. 

Qaines,  R.  R Austin. 

Glass,  Hiram  Tezarkana. 

Hume,  F.  Chables,  Jr Houston. 

Keller,  C.  A San  Antonio. 

Kemp,   Wtndham    El  Paso. 

Miller,  Clarence  H Austin. 

Miller,  T.  S Dallas. 

McClendon,    James    W Austin. 

Ogden,  Charles  W San  Antonio. 

Phillips,  Nelson    Dallas. 

Potter,  C.  C Gainesville. 

Samuels,  Sidney  L Fort  Worth. 

Saner,  Robert  E.  Lee Dallas. 

Searcy,  William  W Brenham. 

Spoonts,  M.  a Fort  Worth. 

Street,  Robert  G Galveston. 

Terry,  J.  W Galveston. 

Walthall,  A.  M El  Paso. 
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UTAH. 

Cbitchlow,   Edwabo   B Salt  Lake  City. 

Gibson,  Gsobge  J Salt  Lake  City. 

KiNNET,  Clbsson  S Salt  Lake  City. 

Pabsons,  Chables  C Salt  Lake  City. 

Smith,  Geobge  H Salt  Lake  City. 

Vabian,  Chables   S Salt  Lake  City. 

WiLLiAHS,  P.  L Salt  Lake  City. 

VERMONT. 

Babbeb,  O.  M Bennington. 

BuTLEB,  Fbedebick  M Rutland. 

McCuLLOUGH,  John  G No.  Bennington. 

Pboutt,  Chables  A.  (Washington,  D.  C.) . .  .Newport. 

Robb,  Chables  H.  (Washington,  D.  C.) Bellows  Falls. 

Taft,  Elihu  B Burlington. 

VIRGINIA. 

Adams,  Richabd  H..  T.,  Jb Lynchburg. 

Atkinson,  Henbt  A Richmond. 

Babboub,  John   S Fairfax. 

Bbaxton,  a.  C Richmond. 

Bbyan,  Geobqe  Richmond. 

Bullitt,  Joshua  F Big  Stone  Gap. 

Cabell^  P.  H.  C Richmond. 

Caton,  James  R Alexandria. 

Chbistian,  Fbank  P Lynchburg. 

Ck>CKB,  LuciAN  H Roanoke. 

Cobbitt,  James  H Suffolk. 

Cummino,  S.  (xobdon Hampton. 

Davis,  Chables  Hall Petersburg. 

Davis,  Richabd  B Petersburg. 

Davis,  Richabd  J Portsmouth. 

Flood,  H.  D W.  Appomattox. 

Gabnxtt,  Theodore  S Norfolk. 

Giluam,  Marshall  M Richmond. 

Gbaves,  Chables  A Univ.  of  Va. 

Gbegoby,  George  C Richmond. 

*  Gbegobt,  Rogeb Esling  Green. 

Gbiffin,    S    Bedford  City. 

Gbinnan,  Daniel Richmond. 

Hamilton,  Alexandeb  Petersburg. 

Habbis,  John  T Harrisonburg. 

Habbison,  Randolph    Lynchburg. 

Hatton,   GiOODbich    Portsmouth. 
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Heath,  James  Elliott Norfolk. 

Hughes,  Robebt  M Norfolk. 

HuwTON,  Eppa,  Jb Richmond. 

Lewis,  Lunsford  L Richmond. 

Long,  Abmistead  R Lynchburg. 

Massie,  Eugene  C Richmond. 

Meredith,  Charles  V Richmond. 

Minor,  Raleigh  C Charlottesville. 

MuNFORD,  Beverley  B Richmond. 

MuRRELL,  William  M Lynchburg. 

McHuGii,  Charles  A Roanoke. 

Page,  Rosewell  Richmond. 

Patterson,  A.  W Richmond. 

Patteson,  S.  S.  P Richmond. 

PicKRELL,  John   Richmond. 

Prentis,  Robert  R Suffolk. 

Robertson,  William  Gordon Roanoke. 

RoTALL,  William  L Richmond. 

Scott,  R.  Carter Richmond. 

Seaton,  Bmmett    Richmond. 

SiPE,   George  E Harrisonburg. 

Smith,   Willis   B Richmond. 

Stern,  Jo.   Lane Richmond. 

Tennant,  W.  B Richmond. 

Thomason,  E.  B Richmond. 

Tucker,  Henry  St.  George Lexington. 

Watts,  Lbgh  R Portsmouth. 

Williams,  E.  Randolph Richmond. 

Wysor,  Joseph  C Pulaski. 

Yarrell,   Leonidas    D Emporia. 

WASHINGTON. 

Abbott,  William  H Bellingham. 

Abel,  W.  H Montesano. 

Albertson,  Robert  B Seattle. 

Allen,  Albert Spokane. 

Allen,  T.  N Olympia. 

Allison,  William  B Seattle. 

Alston,  G.  C Everett, 

Anderson,  A.  A Seattle. 

AsiiTON,  James  M Tacoma. 

ArsT,  George  F Seattle. 

Avery,  A.  G Spokane. 

Bailey,  George  H Seattle. 
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Balliet,  Andrew  J Seattle. 

Ballinqeb,  H Seattle. 

Ballingeb,  Richabd  a Seattle. 

Barney,  C.  R Seattle. 

Battle,  Alfred Seattle. 

Bausman,  Frederick Seattle. 

Beals,  Walter  B Seattle. 

Bedford,  Charles Tacoma. 

Bell.  W.  P Everett. 

Black,  Alfred  L Bellingham. 

Black,  W.  W Everett. 

Blaine,  E<lbert  P Seattle. 

Blake,  Henry  F Seattle. 

Bogle,  W.  H Seattle. 

Boner,  W.  W Aberdeen. 

Booth,  Robert  F Seattle. 

BosTwiCK,  S.  A Everett. 

Brandt,  Emil  J Seattle. 

Brewer,  L.  H Hoquiam. 

Bridqers,  J.  B : Aberdeen. 

Brockett,  Norwood  W Seattle. 

Bronson,  Ira Seattle. 

Brooks,  J.  W Walla  Walla. 

Brown,  L.  Frank Seattle. 

Brownell,  F.  H Everett. 

Bruce,  S.  M Bellingham. 

Bryson,  Herbert  C Walla  Walla. 

BuNN,  John  Marshall Spokane. 

Burke,  Thomas  Seattle. 

Byers,  Alpheus  Seattle. 

Cain,  Oscar Walla  Walla. 

Calhoun,  Scott  Seattle. 

Callahan,  James  P.  H Hoqulam. 

Campbell,  Ira  A Seattle. 

Canfield,  H.  W Colfax. 

Cannon,  E.  J Spokane. 

Carr,  E.  ivi Seattle. 

Carroll,  P.  P Seattle. 

Carver,  F.  J Seattle. 

Chadwick,  Stephen  J Colfax. 

Cheney,  B.  G Montesano. 

Chester,  l..  F Tacoma. 

Clifford,  M.  L Tacoma. 

Cole,  George  B Seattle. 
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CJoLEMAN,  J.  A Everett. 

CoLUNS,  JosiAU  Seattle. 

Condon,  John  T Seattle. 

CoNOVEB,  D.  C Seattle. 

CooLEY,  H.  D Everett. 

Cboss,  J.  C Aberdeen. 

Crow,  Herman  D Olympia. 

CusHMAN,  Edwabd  E Tacoma. 

Dawson,  Wm.  Suebman Spokane. 

DeBbtjleb,  Ellis Seattle. 

Delle,  Lee  C North  Yakima. 

Dk  Steioueb,  Geobge  E Seattle. 

Dewart,  Frederick  W Spokane. 

DoNwoRTH,  George Seattle. 

Dorr,  Charles  W Bellingham. 

Dovell,  W.  T Seattle. 

Dudley,  Frederick  M Spokane. 

DuMPHY,  W.  H Walla  Walla. 

Easterday,  J.  H Tacoma. 

Edge,  Lester  P Spokane. 

Edwards,  Marion Seattle. 

Emmons,  Ralph  W Seattle. 

Enolehart,  Ira  P North  Yakima. 

Evans,  Marvin  Walla  Walla, 

Everett,  Willis  E Tacoma. 

Fairchhj),  H.  A Olympia. 

Falknor,  a.  J Seattle. 

Farrell,  C.  H Seattle. 

Faussett,  R.  J Everett. 

Ferry,  Pierre  P Seattle 

Field,  Heman  H Seattle. 

Fledt,  William  H Seattle. 

Flewellino,  Albert  L Spokane. 

FoLSON,  Myron  A Spokane. 

Force,  H.  C Seattle. 

Foster,  H.  E Seattle. 

Frye,  Hebmon  S Seattle. 

Fulton,  Walter  S Seattle. 

Garland,  Hugh  A Seattle. 

Garrecht,  F.  a Walla  Walla. 

Gaston,  O.  C Everett. 

Gay,  Wilson  k Seattle. 

Gephart,  James  M Seattle 

Gilbert,  W.  3 Spokane. 
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Gnx,  H.  C Seattle. 

GiLBCAN,  L.  C Seattle. 

Gleason,  Ohables  S Seattle. 

GoDMAN,  M.  M Seattle. 

GooDNEB,  Ivan  W Seattle. 

GoBDON,  M.  J Spokane. 

GoBHAM,  WiuJAM  H Seattle. 

GosE,  CO Walla  Walla. 

GosE,  M.  P Pomeroy. 

GoBE,  T.  P Walla  Walla. 

Gbanoeb,  H.  T Seattle. 

Gbayes,  F.  H Spokane. 

Gbaves,  Wnx  G Spokane. 

Gbeene,  Rooeb  S Seattle. 

Gbigos,  Herbebt  S Tacoma. 

Gbosscup,  Benjamin  S. Tacoma. 

GuiE,  B.  H Seattle. 

H ADLET,  A.  M ^ Belllngham. 

Hadlbt,  Hibam  E Belllngham. 

Hadlet,  Lin  H Belllngham. 

Haight,  J.  a Seattle. 

Hall,  Galyin  S Seattle. 

Halvebstadt,  D.  V Seattle. 

Hamblen,  L.  R Spokane. 

Hanfobd,  Gobnelius  H Seattle. 

Happy,  Cybus  Spokane. 

Habtman,  John  P Seattle. 

Hastings,  H.  H.  A Seattle. 

Hawthobne,  Joseph  M Seattle. 

Hayden,  W.  H Tacoma. 

Heath,  Sidney  Moob Hoqulam. 

Heaton,  Oscab  G Seattle. 

Hebb,  Wilus  B Seattle. 

HiGQiNS,  John  C Seattle. 

Hill,  Samuel  Seattle. 

HiNDMAN,  W.  W Spokane. 

Hodgson,  C.  W Hoqulam. 

HoGAN,  John  C Aberdeen. 

HoBAN,  J.  B Everett. 

HowABD,  Clinton  W Belllngham. 

Howe,  James  B Seattle. 

Hoyt,  John  P Seattle. 

HuBBABD,  H.  Fbank Wenatcheo. 

Hudson,  Robebt  G Tacoma. 
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Hughes,  R  C Seattle. 

HuLBEBT,  RoBEBT  A Seattle. 

Hull,  H.  L North  Takima. 

Humphries,  John  E Seattle. 

Huneke,  William  A Spokane. 

HuRSPooL,  John  C Walla  Walla. 

Husted,  Eari.  W Everett. 

HuTCTiEsoN,  J.  A Montesano. 

Hutchinson,  Richard  G Seattle. 

HuTsoN,  Charles  T. Seattle. 

Hyland,  Ivan  L Seattle. 

Irvin,  Mason Montesano. 

Johnson,  Harvet  L Tacoma. 

Jones,  Richard  Saxe Seattle. 

Jurey,  John  S Seattle. 

Kane,  James  H Seattle. 

Keane,  Walter  A Seattle. 

Keith,  William  C Seattle. 

Kelleher,  Daniel  Seattle. 

Kelleher,  John  Seattle. 

Kctxey,  Frank  H Tacoma. 

Kellooo,  John  A Bellingham. 

Kennedy,  J.  Y Everett. 

Kerr.  J.  A Seattle. 

King,  Charles  D Olympia. 

Knickerbocker,  Irving  B Auburn. 

KoRTE,  George  W Seattle. 

Lane,  Warren  D Seattle. 

Lee,  Arthur  B Spokane. 

Levy,  Aubrey Seattle. 

LovEDAY,  Walter Tacoma. 

Ludden,  William  H Spokane. 

LuEDERS,  Henry  W Tacoma. 

Lund,  Charles  P Spokane. 

Lund,  R.  H Tacoma. 

Lung,  Henry  W Seattle. 

Mackintosh,  Kenneth Seattle. 

Main,  John  F Seattle. 

Mead,  Albert  E Olympia. 

Mendenhall,  Mark  F Spokane. 

Merritt,  Seabury Spokane. 

Miller,  Charles  E South  Bend. 

Million,  E.  C Seattle. 

Mills,  Edward  C Walla  Walla. 
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Mitchell,  John  R Olympia. 

MooBE,  Ben  L Seattle. 

MooBE,  H.  D Seattle. 

MooBE,  Wm.  Hickman Seattle. 

MoBQAN,  Frank  L Hoquiam. 

MoBBisoN,  Samuel Seattle. 

Mount,  Wallace  Spokane. 

Munday,  Chables  P Seattle. 

MuNN,  Geoboe  Ladd Seattle. 

MuBPHY,  James  B Seattle. 

MuBBAY,  Chables  A Tacoma. 

Myebs,  H.  a.  P Seattle. 

McCaffebty,  James  J Seattle. 

McCtLTiE,  Henby  F Seattle. 

McClitre,  Walteb  A Seattle. 

McClttbe,  William  B Seattle. 

McCoBD,  E.  S Seattle. 

McCboskeby,  R.  L Colfax. 

McDaniels,  John  H Ellensburg. 

McKinney,  T.  M Walla  Walla. 

McMicken,  Maubice  Seattle. 

McMillan,  Raymond  J Tacoma. 

McMuBCHiE,  R Everett. 

Nash,  Fbank  D Tacoma. 

Naylob,  James  H Everett. 

Neal,  Fred.  W Bellingham. 

Newman,  Thomas  G Bellingham. 

Nichols,  Ralph  D Seattle. 

NoBBis,  H.  F Tacoma. 

NuzuM;  RicHABD  W Spokane. 

Ogden,  Raymond  D Seattle. 

Oldham,  Robebt  P Seattle. 

O'Neall,  Gbosvenob  P Spokane. 

OwiNOs,  Fbank  C Olympla. 

Palmeb,  E.  B Seattle. 

Pabkeb,  Emmett  N Tacoma. 

Pattebson,  Charles  E Seattle. 

PAtx,  Timothy  A Walla  Walla. 

Pedioo,  John  H Walla  Walla. 

Pebinoeb,  Vibqil Bellingham. 

Petebs,  W.  a Seattle. 

Petebson,  Feed  H Seattle. 

.  Phelps,  Habby  E Tacoma. 

Philbbick,  E.  a .* Hoquiam. 
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PoiNDEXTEB,  liinj»  Spokane. 

PoBTEB,  Nathan  Smith Olympla. 

Post,  Fra.nk  a Spokane. 

PowEix,  John  H Seattle. 

Pbbsbt,  W.  B Goldendale. 

Pkeston,  Habold  Seattle. 

Ramsey,  H.  J Seattle. 

RsTNOLDS,  Amjsn  H Walla  Walla. 

Retnolds,  C.  a Seattle. 

RiNEHABT,  Wm.  v.,  Jb Seattle. 

RoBB,  Bamfobd  a Seattle. 

RoBEBTS,  John  W Seattle. 

RoBEBTSON,  p.  C Spokane. 

RocHESTEB,  G.  a.  C Seattle. 

Romaine,  J.  W Belllngham. 

Ronald,  J.  T. Seattle. 

Root,  Milo  A Seattle. 

Rose,  J.  W Belllngham. 

RuMMBNS,  Geobge  H Seattle. 

Rupp,  Otto  B Walla  Walla. 

Saundebs,  Robebt  C Seattle. 

Savebt.  C.  D Tacoma. 

ScHAFFNEB,  Walteb Seattle. 

Seabubt,  Howabd   Sedro-Woolley. 

Shacklefobd,  John  A Tacoma. 

Shafteb,  C.  Will Olympla. 

Shank,  Cobwin  S Seattle. 

Shabpstein,  John  L. Walla  Walla. 

Shepabd,  Chables  E Seattle. 

Shippsn,  Joseph Seattle. 

Smith,  Chables  W Seattle. 

Smith,  Winfield  R Seattle. 

Snell,  BfABSHALL  K Tacoma. 

Snoddt,  Jambs  A Seattle. 

Snook,  Hebbebt  E Seattle. 

Sntdeb»  Bdgab  C Seattle. 

Stedman,  Livingston  B Seattle. 

Stephens,  H.  M Spokane. 

Stebne,  Samttel  R Spokane. 

Stevenson,  L.  C Tacoma. 

Stbation,  W.  B Seattle, 

Tait,  Huoh  a Seattle. 

Tallman,  Boyd  J Seattle. 

Tanneb,  W.  V Seattle. 
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Tennant,  Albebt  J Seattle. 

Teshune,  R.  S Seattle. 

Thoborimson,  O.  B Seattle. 

Todd,  Elmeb  E Seattle. 

TOTTEN,  Wm.  D Seattle. 

Tbefethen,  D.  B Seattle. 

Tbempes,  H.  S Seattle. 

Trimble,  William  P Seattle. 

Tbot,  p.  M Olynoipia. 

Tucker,  Welmon  Seattle. 

TuBNEB,  Gboboe Spokazie. 

Tubner,  L.  T Seattle. 

Voorhees,  C.  S Spokane. 

Voorhees,  Reese  H Spokane. 

Wakefield,  William  J.  C Spokane. 

White,  H.  M Bellingham. 

Whitlock,  J.  C Seattle. 

Whitson,  Edward  Spokane. 

WiLHELM,  Honor  L Seattle. 

Wilkinson,  Adolphus  C North  Yakima. 

Williams,  James  A Spokane. 

Williams,  Jesse  A Seattle. 

Williams,  Solon  T Seattle. 

Wilson,  Harry  E Seattle. 

Wilson,  John  M Olympia. 

Winders,  C.  H Seattle. 

Winston,  Alex Spokane. 

Worden,  Warren  A Tacoma. 

Wright,  Qeorge  E Seattle. 

Wynn,  Wm.  H.,  Jr Seattle. 

WEST  VIRGINIA. 

Ambler,  B.  Mason Parkersburg. 

Archer,  V.  B Parkersburg. 

Brannon,  W.   W Weston. 

Bratton,  William  A Marlinton. 

Cooper,  John  T Parkersburg. 

Davis,  Dabney  C.  T.,  Jr Charleston. 

Higginbotham,  C.  C Buckhannon. 

HuBOABD,  William  P Wheeling. 

Merrick,  Charles  D Parkersburg. 

Miller,  William  N Parkersburg. 

Mollohan,  Wesley  Charleston. 

Price,  George  E Charleston. 
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WEST  VIRGINIA.— Continued. 

Smith,  Bdwabo  Grandison Clarksburg. 

Smith,  Habvst  P Clarksburg. 

TuBNKB,  Smith  D Parkersburg. 

Vandkbvobt,  Jambs  W Parkersburg. 

Van  WiNKLB,  W.  W Parkersburg. 

Whitk,  Robbbt  Wheeling. 

Wolfe,  William  Hbnbt,  Jb Parkersburg. 

WISCONSIN. 

Babbeb,  Chablbs   Oshkosh. 

Babtlett,  William  Pitt Bau  Claire. 

Bashfobo,  R.  M Madison. 

Bbowk,  Nkal Wausau. 

Caby,  Alfbed  L .- Milwaukee. 

DwYEB,  William  D Superior. 

Faibchild,  H.  O Green  Bay. 

Fethebs,  Ogden  H Janesville. 

Flandebs,  James  G Milwaukee. 

Fbawlet,  Whxiam  H Bau  Claire. 

Frost,  Bowabd  W Milwaukee. 

GiLMOBE,  BuGENE  Allen Madisou. 

GiLSON,  NoBMAN  S Foud  du  Lac. 

Gbace,  H.  H Superior. 

Gbeene,  Geobge  G Green  Bay. 

HuNTEB,  Chables  F Milwaukee. 

HUBLEY,  Michael  A Wausau. 

Uyzeb,  B.  M Milwaukee. 

Jeffbis,  Malcolm  G Janesville. 

Jenkins,  James  G Milwaukee. 

Jenkins,  John  J.  (Washington,  D.  C.) Chippewa  Falls. 

Jones,  Bubb  W Madison. 

Kebwin,  J.  C Neenah. 

LuDwio,  John  C Milwaukee. 

LuECK,  Mabtin  L Juneau. 

Malone,  Jambs  B Juneau. 

MnxEB,  Benjamin  K Milwaukee. 

MnxEB,  Geobge  P Milwaukee. 

MuBPHY,  John  A Superior. 

Nash,  Ltman  J Manitowoc. 

Ogden,  Lewis  M ; Milwaukee. 

Obton,  Philo  a Darlington. 

Pebbles,  James  M Milwaukee. 

Pebbles,  Thomas  Jeffebson Milwaukee. 

QuABLBS,  Joseph  V.  (Washington,  D.  C.) .  ..Milwaukee. 
RiCHABDS,  Habby  S Madisou. 


HSHBBRS.  337 

WISCONSIN.— Contlnaed. 

RiOBDAN,  Daniel  B Ashland. 

Sanbobn,  a.  L Madison. 

SAKBOBir,  John  Bill Madison. 

Skaman,  William  H Sheboygan. 

Spoonxb,  John  C Madison. 

Stafpobd,  W.  H Chippewa  Falls. 

Stabk,  Joshua  Milwaukee. 

TuRNEB,  W.  J Milwaukee. 

Van  Dtkk,  Gbobgb  D Milwaukee. 

Van  Dtkk,  William  D Milwaukee. 

WiGMAN,  J.  H.  M Qreen  Bay. 

WiNKLKB,  Fbbdkbick  C Milwaukee. 

WYOMING. 

Bbown,  Melville  C Laramie. 

BuBDiCK,  Ghables  W Cheyenne. 

BuBKE»  Timothy  F Cheyenne. 

Clabk,  Gibson   Cheyenne. 

CoBTHELL,  Nellis  B Laramie. 

Lacet,  John  W Cheyenne. 

Mullen,  William  E Cheyenne. 

PoTTEB,  Chables  N Cheyenne. 

Van  Devanteb,  Wilus Cheyenne. 

Van  Obsdel^  Josiah  A Cheyenne 


RECAPITULATION. 


"^^"-  MEMBIBB. 

A  labama 36 

Alaska  Territory 5 

Arizona  Territory 7 

Arkansas   28 

California    41 

Colorado    114 

Connecticut 50 

Delaware   11 

District  of  Columbia 84 

Florida  43 

Georgia 41 

Hawaii  Territory    4 

Idaho    13 

Illinois    261 

Indiana 79 

Iowa    50 

Kansas   40 

Kentucky  56 

Louisiana 33 

Maine    182 

Maryland   76 

Massachusetts 157 

Michigan    55 

Minnesota    279 

Mississippi    41 

Missouri  120 

Montana 30 


NO.  OF 
*'^^^"*  MBMBBR8. 

Nebraska  71 

Nevada  2 

New  Hampshire    20 

New  Jersey 53 

New  Mexico  Territory    . .  3 

New  York    502 

North  Carolina    17 

North  Dakota 25 

Ohio    78 

Oklahoma    31 

Oregon    49 

Pennsylvania    196 

Porto  Rico *. .  1 

Rhode  Island    40 

South  Carolina    15 

South  Dakota    17 

Tennessee    50 

Texas    25 

Utah    7 

Vermont 6 

Virginia   57 

Washington 307 

West  Virginia    19 

Wisconsin    48 

Wyoming  10 

Total     3585 
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APPENDIX. 


ADDRESS  OF  THE  PRESIDENT 

Jacob  M.  "DicxiNBotf 
OF  CHICAGO,   ILLINOIS. 

Gentlemen  of  the  American  Bar  Association: 

We  are  assembled  for  the  thirty-first  time  in  annual  meeting, 
but  for  the  first  time  on  the  Western  slope  of  our  great  continent. 
Our  Association  is  national,  and  yet  at  our  last  meeting  there 
were  present  but  two  members  from  the  Pacific  states.  As  those 
from  beyond  the  mountains  would  not  come  to  him,  Mohammed 
has  come  over  the  mountains  to  capture  them  at  home,  by  showing 
fraternal  good  will,  with  the  hope  that  such  an  interest  in  the 
Association  and  its  great  aims,  which  are  not  only  for  the  promo- 
tion of  the  welfare  of  our  profession,  but  that  of  our  whole 
country,  may  be  aroused,  that  hereafter  we  may  have  the  pleasure 
of  greeting  more  of  our  brethren  from  the  Western  states  at  our 
annual  meetings,  and  of  being  constrained  by  their  genial  influ- 
ence, to  reassemble  in  the  not  distant  future  somewhere  within 
their  domain. 

In  the  perfonnance  of  the  mandatory  duty  imposed  by  the 
Constitution,  I  have,  with  the  very  valuable  assistance  of  the 
members  of  the  General  Council,  to  whom  I  here  render  most 
grateful  acknowledgments,  prepared  a  summary  of  the  most 
noteworthy  changes  in  statute  law,  on  points  of  general  interest, 
made  in  the  several  states  and  by  Congress,  since  our  last  meet- 
ing. I  shall  comment  now  upon  some  features  of  legislation,  but 
following  the  example  of  some  of  my  predecessors,  the  detailed 
treatment  will  be  presented  as  a  printed  appendix,  decidedly 
vermiform,  and  I  fear  more  irritating  than  useful.  Each  mem- 
ber, however,  will  be  at  liberty  to  treat  it  according  to  his  indi- 
vidual diagnosis,  which  in  most  instances  doubtless  will  be  super- 
ficial and  not  exploratory.     There  has  been  no  diminution  of, 

(341) 


342  THE  president's  address. 

but  rather  an  increased  activity  on  the  part  of  the  statute-makers. 
Their  motto  seems  to  be : 

"We  must  not  make  a  scarecrow  of  the  law, 
Setting  it  up  to  fear  the  birds  of  prey, 
And  let  it  keep  one  shape  till  custom  make  it 
Their  perch  and  not  their  terror/' 

There  have  been  a  session  of  Congress  and  legislative  sessions 
in  Alabama^  Illinois,  Kansas,  Kentucky,  Louisiana,  Maryland, 
Massachusetts,  Mississippi,  Nevada,  New  Jersey,  New  York, 
North  Carolina,  Ohio,  Oklahoma,  South  Carolina,  Virginia,  and 
West  Virginia.  In  Oregon  certain  acts  have  been  submitted  to 
vote  under  a  referendum.  When  this  paper  was  prepared  the 
legislature  of  Oeorgia  was  still  in  session  and  I  was  unable  to 
procure  any  of  the  ects. 

Illinois  has,  in  comparisoi^  with  the  usual  terms  of  American 
legislatures,  almost  rivaled  the  fame  of  the  Eump  Parliament. 
The  session,  which  came  to  a  close  May  23,  1908,  lasted  more 
than  sixteen  months.  Fortunately  for  the  state,  the  sittings  were 
not  continuous,  and  several  long  adjournments  relieved  the  ten- 
sion of  public  apprehension. 

Montesquieu  described  the  ideal  legislator  as  one  who  "per- 
ceives ancient  wrongs  and  the  way  to  correct  them,  but  sees  also 
the  evils  the  correction  may  produce,  who  leaves  the  evil  fearing 
something  worse,  leaves  what  is  good  if  doubtful  as  to  what  may 
be  better,  looks  only  at  the  part  in  order  to  judge  the  whole, 
and  examines  all  the  causes  In  order  that  he  may  foresee  all  the 
results.^^ 

This  most  aptly  describes  the  wisdom  and  conservatism  of  those 
who,  in  breaking  away  from  English  rule  and  creating  a  new 
nation,  did  not  establish  a  revolution  in  the  laws  simply  because 
they  were  bringing  about  a  revolution  in  the  government,  but 
held  to  the  old,  only  making  changes  as  the  necessity  for  them 
became  apparent.  Much  of  the  spirit  of  modem  legislation  is 
the  very  antipodes  of  all  this.  A  wrong  often  exaggerated  in 
importance  becomes  manifest,  and  straightway  it  is  assailed  with 
the  bludgeon,  and  the  blows  frequently  create  more  devastation 
than  does  the  object  which  provokes  the  assault.    A  good,  some- 
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times  of  fancifid  value^  is  perceived^  and  its  attainment  is  sought 
without  regard  to  the  intervening  destruction  it  may  bring.  Ill- 
considered  legislation  is  sometimes  like  the  heedless  impulse  of 
a  child^  which  attracted  by  a  gaudy  flower^  in  his  eagerness  to 
grasp  it  tramples  down  a  bed  of  roses.  The  vices  of  legislation 
engaged  the  attention  and  were  the  principal  theme  of  many  of 
my  predecessors.  Their  scathing  criticisms  and  profound  dis- 
quisitions which  will  forever  enrich  our  literature,  would  have 
cured^  or  at  least  have  moderated,  a  less  inveterate  evil.  Against 
the  passion  of  the  American  people  for  legislation  as  a  panacea, 
there  is  no  defense.  Each  of  those  learned  juridical  philosophers 
who  essayed  it,  seeing  the  futility  of  his  effort,  might  have  warned 
those  entering  the  same  lists,  saying : 

si  Pergama  dextra 
Defendi  possent,  etiam  hac  defensa  fuissent. 

The  trouble  is  inherent  in  the  nature  of  our  institutions.  With 
the  conditions  as  they  exist  the  evil  is  incurable.  While  youth, 
inexperience  and  ignorance  constitute  no  legal  bar  to  political 
preferment,  while  manhood  suffrage  is  the  source  of  all  govern- 
mental power,  while  so  many  of  those  most  capable  of  ruling 
prefer  selfishly  their  personal  pleasures  and  private  interests  to 
the  general  welfare,  so  long  will  we  suffer  the  maximum  of 
burdens  that  come  from  unwise  and  unskilled  legislation.  The 
most  fertile  fields  for  the  culture  of  the  pathogenic  germ  which 
we  may  classify  as  the  legislative  microbe,  are  the  brains  of 
fledglings,  who  are  gifted  with  a  facility  for  speech  which  is 
often  an  open  sesame  to  popular  favor,  luxuriate  in  a  scanty 
knowledge  of  law,  especially  that  which  is  statute,  are  opulent  in 
an  independence  which  comes  from  freedom  from  all  family 
cares  and  business  responsibility,  and  above  all  are  fired  with  an 
ambition  to  do  something,  which,  while  it  may  incidentally  confer 
a  blessing  upon  their  country,  is  primarily  intended  for  their 
own  promotion.  Some  measures  must  be  fathered  by  them,  the 
more  sensational  the  better.  Knowing  but  little  of  the  trend  of 
events,  and  the  correlation  of  economic  questions,  they  scan  the 
recent  statutes  of  other  states,  and  without  much  regard  for 
climate,  environment,  traditions,  population,  the  great  questions 
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that  enter  into  the  development  and  conservation  of  the  com- 
merce of  a  country,  and  the  conditions  of  their  own  state,  forth- 
with reproduce  them  if  they  look  formidable  and  are  explosive 
in  character,  and  proudly  send  them  forth  with  their  imprimatur. 
While  such  legislative  evil  is  incurable,  and  like  a  disease  is 
inherited  from  age  to  age,  happily  the  law-maker  sometimes  re- 
forms. Time  and  experience  may  broaden  him,  and  after  much 
expense  to  his  country  he  may  rise  to  a  height  from  which  lie 
deplores  the  folly  of  those  upon  whom  his  mantle  has  fallen.  If 
we  could  educate  legislators,  and  keep  them  in  office  at  least  until 
the  country  could  profit  from  their  training  and  experience,  or 
have  them  bequeath  their  heads  to  their  successors,  as  Mirabeau 
lamented  he  could  not  do,  in  many  instances  we  would  not  grudge 
the  cost  of  the  tuition.  But,  like  the  weeds  that  with  each  recur- 
rent year  come  up  in  the  spring,  a  new  crop  of  embryo  statesmen, 
with  no  inherited  experience,  is  always  terrifying  the  country. 

This  is  a  part  of  the  price  for  our  institutions.  We  must  take 
the  evil  with  the  good.  If  we  cannot  get  the  good  at  a  less 
price  then  it  is  not  too  much  to  pay.  If  we  could  erect  effective 
safeguards  against  such  legislation  this  would  no  longer  be  a 
government  "  of  the  people,  by  the  people,  for  the  people,"  but 
a  government  of  the  aristocracy.  As  these  conditions  will  not  in 
our  time  materially  change,  we  may  as  well  view  the  situation 
with  patience  and  in  a  philosophic  vein,  with  no  great  hope  of 
stopping  the  annual  flow  of  unnecessary  and  unwise  legislation. 
Like  the  brook,  it  will  go  on  forever,  or  at  least  as  long  as  our 
present  form  of  government  survives.  The  best  that  we  can 
hope  to  accomplish  is  to  bring  about,  as  we  have  been  doing  with 
marked  success,  the  enactment  of  uniform  legislation  in  the 
several  states.  Our  work  will  in  the  main  be  constructive.  We 
can  accomplish  practically  nothing  in  the  way  of  restraint. 

Much  of  our  modem  legislation  is  the  outcome  of  a  departure 
from  principles  which  we  have  always  regarded  as  fundamental. 

Carl  Schurz,  in  an  interview  with  Bismarck  in  1868,  said  that 
'^  the  American  people  would  hardly  have  become  the  self-reliant, 
energetic,  progressive  people  they  were,  had  there  been  a  privy- 
counsellor  or  a  police  captain  standing  at  every  mud  puddle  in 
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America  to  keep  people  from  stepping  into  it/'  and  that  "  in  a 
democracy  with  little  government  things  might  go  badly  in 
detail  but  well  on  the  whole,  while  in  a  monarchy  with  much 
and  omnipresent  government  things  might  go  very  pleasingly  in 
detail,  but  poorly  on  the  whole/*  This  was  forty  years  ago. 
From  the  least  governed  people  in  the  world  we  are  rapidly 
becoming  the  most  governed  people  in  the  world.  Our  increasing 
commissions  for  almost  every  department  of  public  affairs  are 
making  our  government,  state  and  national,  the  most  compre- 
hensive system  of  bureaucracy  ever  known.  The  complex  condi- 
tions of  our  times  in  each  of  their  diversified  forms  are  given 
special  treatment  and  administration.  This  is  a  prolific  source 
of  legislation,  much  of  it  in  flagrant  disregard  of  the  best 
sanctioned  and  most  venerated  doctrines. 

The  administration  of  justice  should  be  by  the  courts  alone. 
It  is  subversive  of  every  idea  of  Anglican  civil  liberty  for  the 
judge  to  commit  himself  in  any  way  to  an  opinion  until  the  cause 
shall  have  been  presented  according  to  law.  This  is  the  dis- 
tinguishing feature  between  the  accusatorial  and  the  inquisitorial 
trial,  in  which  the  judge  inquires,  becomes  the  prosecutor,  and 
at  the  same  time  is  theoretically  the  protector  of  the  arraigned, 
"  thus  uniting  a  triad  of  functions  within  himself  which  amounts 
to  a  psychological  incongruity.** 

It  is  demanding  an  impossibility  of  human  nature,  to  expect 
one  to  try,  with  the  proper  judicial  temperament,  a  cause  first 
brought  to  his  attention  by  an  ex  parte  complaint,  to  which  he 
has  so  far  inclined  his  mind  upon  a  preliminary  showing  as  to 
institute  an  investigation,  and  upon  which  after  such  investiga- 
tion, upon  proceedings  initiated  by  his  sanction,  he  sits  in  judg- 
ment. One  might  as  well  expect  the  himter  who,  with  toil  and 
skill  has  tracked. and  started  his  game,  when  his  blood  is  stirred 
and  his  whole  being  is  aroused  by  the  spirit  of  pursuit,  to  sit 
down  calmly  and  deliberate  whether  or  not  it  is  right  to  destroy 
life  for  the  sake  of  mere  sport.  Wrongs,  great,  flagrant,  volumi- 
nous and  inveterate,  stirred  to  action.  In  a  spirit  of  passion 
wrought  upon  by  demagogues  for  selfish  purposes,  the  people 
sought  an  expeditious  remedy.    Judicial,  legislative  and  executive 
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functions  were  hopelessly  confused  and  consolidated.  The  offices 
of  informer,  prosecutor,  judge  and  jury  were  combined  in  the 
same  persons.  The  most  astute  and  experienced  mind  could  not 
contrive  a  better  system  for  defeating  justice.    Mr.  Webster  said : 

"  If  we  will  abolish  the  distinction  of  branches,  and  have  but 
one  branch;  if  we  will  abolish  jury  trials,  and  leave  all  to  the 
judge ;  if  we  will  then  ordain  that  the  legislator  shall  himself  be 
that  judge;  and  if  we  place  the  executive  power  in  the  same 
hands,  we  may  readily  simplify  government.  We  may  easily 
bring  it  to  the  simplest  of  all  possible  forms,  a  pure  despotism. 
But  a  separation  of  departments,  so  far  as  practicable,  and  the 
preservation  of  clear  lines  of  division  between  them  is  the  funda- 
mental idea  in  the  creation  of  all  our  constitutions ;  and  doubtless, . 
the  continuance  of  regulated  liberty  depends  on  maintaining 
these  boundaries.'' 

The  American  people  will  not  perpetuate  a  system  so  foreign 
to  the  principles  which  have  been  the  foundation  and  safeguard 
of  their  prosperity,  property  rights  and  civil  liberty.  Their 
sense  of  justice,  when  a  full  understanding  comes,  will  not 
sanction  its  continuance.  While  there  may  be  commissions,  the 
judicial  function  will  be  exercised  either  by  bodies  distinct  from 
those  which  investigate  and  prosecute,  or  by  the  courts. 

Much  recent  legislation  of  doubtful  constitutionality,  con- 
gressional and  state,  has  been  practically  enforced  by  provisions 
for  minatory,  heavy  and  cumulative  fines  and  imprisonment, 
devised  in  some  cases  expressly  for  the  purpose  of  preventing  a 
resort  to  the  courts  for  relief.  When  the  highest  courts  of  the 
land,  not  exceptionally,  but  with  a  frequency  that  almost  makes 
it  normal,  divide  on  constitutional  questions,  often  determining 
the  result  by  a  bare  majority,  a  lawyer  will  rarely,  especially  when 
the  question  is  new,  advise  a  client  to  pursue  a  course,  which,  by 
subjecting  him  to  the  possibility  of  paying  cumulative  daily  fines, 
and  to  imprisonment,  may  destroy  him.  Though  strongly  per- 
suaded, if  not  entirely  convinced,  that  the  acts  if  contested  would 
be  unconstitutional,  he  may  counsel  submission  to  what  he  re- 
gards as  a  taking  of  property  without  due  process  of  law  and  an 
imposition  of  an  oppressive  and  confiscatory  burden,  rather  than 
incur  the  hazard  of  financial  ruin.    A  statute  framed  purposely 
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to  create  such  a  dilemma  is  tyranny  worthy  of  Draconian  renown. 
No  government  can  with  impunity  continue  to  exercise  such  op- 
pression. It  is  a  "  hold-up  "  by  the  government  itself,  under  the 
forms  of  law.  If  pursued  it  would  pervert  all  sense  of  justice 
and  accustom  the  minds  of  the  people  to  the  sanction  of  wrong 
as  a  practice  of  government.  The  vice  thus  implanted  would 
take  on  new  forms  of  legalized  plunder  and  surely  destroy  the  in- 
tegrity of  our  institutions. 

A  recent  state  statute  establishing  the  compensation  to  be 
charged  by  railroads  for  the  transportation  of  passengers  fixed  the 
penalties  at  such  an  amount  for  each  overcharge  that,  if  the 
railroad  companies  contested  the  validity  of  the  rates  and  failed 
to  establish  their  contention,  they  would  have  run  the  hazard  of 
forfeiture  to  the  state  within  a  year  of  the  entire  railroad 
property  within  the  state.  The  decision  of  the  Supreme  Court 
of  the  United  States  in  Ex  parte  Young  that  "  when  the  penalties 
for  disobedience  are  by  fine  so  enormous  and  imprisonment  so 
severe  as  to  intimidate  the  company  and  its  ofiicers  from  resorting 
to  the  courts  to  test  the  validity  of  the  legislation,  the  result 
is  the  same  as  if  the  law  in  terms  prohibited  the  company  from 
seeking  judicial  construction  of  laws  which  deeply  affect  its 
rights,^^  and  that  "the  provisions  of  the  acts  relating  to  the 
enforcement  of  the  rates,  either  for  freight  or  passengers,  by 
imposing  such  enormous  fines,  and  possible  imprisonment,  as  a 
result  of  an  unsuccessful  effort  to  test  the  validity  of  the  laws 
themselves,  are  unconstitutional  on  their  face,  without  regard  to 
the  question  of  the  insuflBciency  of  those  acts,^'  will  either  bring 
legislators  to  a  fairer  treatment  of  the  evils  which  they  seek  to 
remedy  or  will  tax  their  ingenuity  to  devise  some  new  method  to 
evade  federal  restraint. 

When  public  affairs  go  wrong,  Americans,  instead  of  being 
stimulated  to  right  them  under  existing  forms  and  laws,  imme- 
diately cast  about  to  invent  something  new,  hoping  to  construct 
an  arrangement  which  will  operate  automatically  with  the  mini- 
mum of  individual  effort.  Believing  in  labor-saving  devices, 
they  seek  to  make  political  machinery  not  merely  suppletory  to, 
but  largely  a  substitute  for  the  functions  of  the  citizen.    This 
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disposition  is  now  being  manifested  by  the  enactment  of  primary 
election  laws.  The  people  became,  or  rather  continued  to  be, 
somnolent,  for  that  is  their  normal  political  conditon,  and  abdi- 
cated their  power,  not  intentionally,  but  effectually  in  favor  of 
self-constituted  govenimental  administrators.  Disappointment, 
disgust  and  indignation  aroused  to  action.  The  most  obvious 
and  speedy  remedy,  that  of  prompt  and  constant  self-assertion 
in  the  administration  of  public  affairs,  was  never  thought  of,  and 
the  legislature,  that  inexhaustible  storehouse  of  fair  seeming  but 
specious  remedies,  was  resorted  to.  Since  our  last  meeting,  fol- 
lowing the  example  of  other  states,  and  without  waiting  for 
evidence  of  appreciable  benefit,  Illinois,  Kansas,  Maryland, 
Michigan,  and  Ohio,  have  passed  primary  election  laws,  and  New 
York  has  elaborately  amended  its  existing  laws.  They  are  at 
least  a  protest,  if  not  an  effective  safeguard,  against  the  dicta- 
tion, abuses  and  chicane  of  political  bosses,  who  become  omni- 
potent simply  because  the  people  are  not  constant  enough  in  their 
patriotism  to  make  the  sacrifices  which  under  any  system  of  party 
organization  are  the  cost  of  a  government  which  in  theory  directly 
reflects  the  will  of  those  upon  whom  the  responsibility  of  exer- 
cising  the  political  power  rests.  The  primary  plan  changes  the 
form  without  altering  any  essential  conditions.  It  may  be  better 
or  worse  than  other  systems.  That  will  not  control  the  final 
result.  With  the  same  indiffei^nce,  lethargy  and  selfish  devotion 
to  personal  interest  on  the  part  of  the  people  at  large,  and 
the  same  astuteness,  sleepless  application  and  bold  dishonesty  on 
the  part  of  those  who  make  a  trade  of  politics,  public  affairs  under 
any  system  will  be  dominated  by  the  professional  politician. 
After  the  novelty  passes  away  and  public  vigilance  becomes  re- 
laxed, the  primary  election  will  present  no  obstacle  to  the 
political  organizer.  It  introduces  a  cumbersome  and  expensive 
machinery  and  vexes  the  people  with  additional  elections  which 
are  not  surrounded  with  the  same  safeguards  against  fraud  as 
are  regular  elections  where  well-organized  parties  are  keen  for 
and  strong  enough  to  expose  the  machinations  of  their  opponents. 
It  is  democratic,  but  it  can  never,  if  it  truly  reflects  the  popular 
will,  dispense  with  that  individual  participation  which  is  essen- 
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tial  to  all  good  government  and  which,  if  exercised,  will  be 
just  as  effective  whether  the  party  organization  be  controlled 
through  a  primary  election  or  some  other  system.  The  only 
effective  and  permanent  remedy  is  the  intelligent  and  constant 
use  of  the  electoral  power,  the  proper  exercise  of  which  begins 
at  the  foundation  of  active  government,  that  is  with  party 
organization.  When  we  amve  at  a  full  sense  of  the  dignity 
of  exercising  sovereign  power,  held  not  for  ourselves  merely,  but 
in  trust  for  the  republic,  and  act  under  the  consciousness  that  it 
is  the  highest  civic  duty  which  cannot  be  neglected  without  at 
least  passive  treason  to  the  state,  then  the  mere  forms  of  party 
management  will  cease  to  be  substance,  and  as  ineffective  for 
manipulation  by  political  schemers,  as  they  are  impotent  to  pro- 
tect against  the  evils  inflicted  upon  the  body  politic  by  the 
potentialities  exercised  by  a  vast  army  of  voters  mobilized 
through  the  power  of  political  afiiliation,  and  exploited  by  adroit 
leadership. 

In  our  zeal  to  have  the  law  symmetrical,  wise  and  clear  we  may 
unconsciously  assume  the  critical  rather  than  the  judicial  attitude 
toward  legislation  and  thus  have  our  attention  arrested  more  by 
its  shortcomings  than  by  its  excellences.  If  too  many  laws  are 
passed  we  must  not  overlook  that  but  few  are  enacted  in  com- 
parison with  those  that  are  rejected.  Though  some  are  the 
offspring  of  prejudice  and  passion,  it  must  not  be  forgotten  that 
often  they  are  provoked  by  wrongs  that  arouse  a  just  resentment. 
While  adroit  schemes  for  political  patronage  and  graft  are  suc- 
cessfully contrived,  yet  the  vast  majority  of  legislation  is  con- 
ceived for  the  general  welfare.  No  one  can  examine  all  the 
statutes  of  the  states  and  of  Congress  for  any  one  year,  without 
being  profoundly  impressed  by  the  deep,  earnest,  alert  purpose, 
generally  manifested,  to  promote  the  public  good,  and  without 
reaching  a  conclusion  that,  at  no  time  in  our  history,  has  a 
higher  moral  sense  or  a  more  enlightened  patriotism  prevailed. 
Never  have  humanitarian  considerations  been  so  dominant  in 
legislation,  as  is  manifested  by  the  recent  laws  to  secure  pure 
foods,  to  prevent  the  sale  of  noxious  drugs,  to  limit  the  abuses 
of  liquor,  to  care  for  and  reform  homeless,  dependent  and  erring 
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children^  to  ameliorate  the  condition  of  prisoners^  to  abate  the 
spread  of  tuberculosis  and  other  diseases  and  promote  education. 
One  who  rises  from  the  review  of  all  the  legislation  of  a  year 
without  a  sense  of  general  satisfaction  and  stimulated  hope, 
and  impressed,  not  by  all  the  good  that  is  manifest,  but  mainly 
by  the  crudities,  the  blemishes  and  the  wrongs,  and  with  a 
feeling  of  despondency  for  the  future  of  the  country,  must  be  a 
hopeless  pessimist. 

The  President  of  the  United  States  in  October,  1906,  said : 

"The  instinct  for  self-government  among  the  people  of  the 
United  States  is  too  strong  to  permit  them  long  to  respect  any 
one's  rights  to  exercise  a  power  which  he  fails  to  exercise.  The 
governmental  control  which  they  deem  just  and  necessary  they 
will  have.  It  may  be  that  such  control  would  better  be  exercised 
in  particular  instances  by  the  government  of  the  states,  but  the 
people  will  have  the  control  they  need  either  from  the  states  or 
from  the  national  government,  and  if  the  states  fail  to  furnish 
it  in  due  measure  sooner  or  later  constructions  of  the  Consti- 
tution will  be  found  to  vest  the  power  where  it  will  be  exercised 
in  the  national  government/' 

While  the  constitutional  doctrine  thus  promulgated,  so  shock- 
ing to  any  one  who  holds  that  the  states  have  the  right  to 
exercise  or  not  exercise  without  danger  of  losing  them,  powers 
which  under  the  Constitution  of  the  United  States  belong  to 
the  states,  independently  of  whether  they  exercise  them  or  not, 
did  not  arouse  any  serious  apprehension  on  the  part  of  the  states, 
it  came  at  a  time  when  the  inaction  and  apparent  indifference  of 
many  of  the  states  to  the  welfare  of  their  helpless  citizens,  and 
their  own  future  dependent  upon  the  character  of  their  citizen- 
ship, was  painfully  manifest. 

Senator  Beveridge  introduced  a  bill  putting  a  prohibition  upon 
interstate  commerce  in  products  manufactured  by  labor  of 
children  under  a  specified  age.  This  bill  was  reported  as  uncon- 
stitutional. 

The  subject  attracted  ^vide  attention.  The  generous,  the  patri- 
otic and  the  altruistic  enlisted  in  the  cause  and  supplemented 
the  work  of  the  national  association  organized  for  the  purpose 
of  securing  state  legislation  limiting  child  labor  within  proper 
bounds. 
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New  laws  regulating  child  labor  or  amending  existing  laws 
were  passed  in  1907  in  twelve  states,  and  since  our  last  meeting, 
Louisiana,  Kentucky,  Mississippi,  Ohio  and  Virginia  have 
passed  like  statutes. 

We  can  bear  with  much  equanimity  constitutional  heresies 
which  if  they  do  no  real  harm  are  in  their  indirect  result  so 
beneficent. 

On  May  13, 1908,  at  the  request  of  the  President  of  the  United 
States,  there  assembled  at  the  White  House  the  governors  of 
many  of  the  states,  experts  in  natural  resources,  representatives 
of  national  organizations  concerned  in  the  development  and  use 
of  these  resources,  senators  and  representatives  in  Congress,  the 
Supreme  Court,  the  cabinet  and  the  Inland  Waterways  Com- 
mission. 

Having  been  present  upon  an  invitation  extended  to  me  as 
President  of  your  Association,  it  is  proper,  on  account  of  this 
appeal  to  you  for  co-operation  in  a  national  movement  involving 
such  vast  interests,  that  I  should  bring  the  purposes  of  the 
meeting  formally  to  your  attention.  The  result  will  depend  di- 
rectly upon  prompt  and  enlightened  legislation.  Some  statutes 
looking  to  re-f  orestation  and  the  conservation  of  natural  resources 
have  been  passed  since  the  meeting  at  Washington.  Much  legis- 
lation on  this  subject  will  be  brought  forward  in  the  near  future. 
There  is  no  body  of  men  that  can  so  well  promote  it  and  give  it 
wise  direction  as  the  lawyers  of  America. 

The  facts  revealed  by  those  most  competent  to  speak  were 
startling.  It  was  shown  that  our  coal  supplies,  so  far  from  being 
inexhaustible,  would  at  the  rate  which  has  been  going  on  for  the 
last  seventy-five  years,  be  consumed  by  the  end  of  the  present 
century,  and  that  this  is  largely  due  to  the  fact  that  under  the 
system  which  has  prevailed,  mines  are  hopelessly  destroyed  for 
all  future  use  with  only  one-half  of  the  available  coal  extracted. 
The  actual  consumption,  in  proportion  to  the  potentiality  evolved, 
showed  a  prodigality  which  finds  no  parallel,  except  in  the  reck- 
less way  in  which  we  have  destroyed  our  forests  and  wasted  our 
soil.  It  is  estimated  that  only  about  five  per  cent  of  the  power 
of  coal  burned  on  the  railways  of  the  United  States  is  actually 
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used  in  traction.  While  there  may  be  re-f  orestation,  and  restora- 
tion after  a  time  of  soil  waste,  there  are  no  known  ways  of 
replacing  our  mineral  resources.  Professor  Shaler,  the  highest 
authority  on  the  subject,  estimated  in  1896  that  in  the  uplands 
of  the  states  south  of  Pennsylvania  soil  wastage  had  taken  place 
to  the  extent  of  three  thousand  square  miles  on  account  of  the 
destruction  of  forests,  and  that  this  process  was  going  on  at  the 
rate  of  one  hundred  square  miles  *of  fertile  soil  each  year.  Pro- 
fessor Thomas  Chrowder  Chamberlain  stated  that  1,000,000,000 
or  more  tons  of  richest  soil  matter  is  annually  carried  into  the  sea 
by  our  rivers.  At  the  present  annual  rate  of  consumption,  there 
is  not  more  than  thirty-three  years  of  timber  supply  in  the 
United  States.  Unless  the  criminal  waste  is  checked,  the  most 
deplorable  consequences  are  certain  to  ensue  in  the  near  future. 
Mr.  Gifford  Pinchot,  whose  services  to  the  people  of  the  United 
States  are  inestimable,  and  who  is  of  all  best  qualified  to  speak 
on  this  subject,  thus  depicts  them :     (p.  293.) 

"  What  will  happen  when  the  forests  fail  ?  In  the  first  place 
the  business  of  lumbering  will  disappear.  It  is  now  the  fourth 
greatest  industry  in  the  United  States.  All  forms  of  building 
industries  will  suffer  with  it,  and  the  occupants  of  houses,  offices 
and  stores  must  pay  the  added  cost.  Mining  will  become  vastly 
more  expensive;  and  with  the  rise  in  the  cost  of  mining  there 
must  follow  a  corresponding  rise  in  the  price  of  coal,  iron  and 
other  minerals.  The  railways,  which  have  as  yet  failed  entirely 
to  develop  a  satisfactory  substitute  for  the  wooden  tie  (and  must, 
in  the  opinion  of  their  best  engineers,  continue  to  fail),  will 
be  profoundly  affected,  and  the  cost  of  transportation  will  suffer 
a  corresponding  increase.  Water  power  for  lighting,  manufactur- 
ing and  transportation,  and  the  movement  of  freight  and  passen- 
gers by  inland  waterways,  will  be  affected  still  more  directly  than 
the  steam  railways.  The  cultivation  of  the  soil,  with  or  without 
irrigation,  will  be  hampered  by  the  increased  cost  of  agricultural 
tools,  fencing  and  the  wood  needed  for  other  purposes  about  a 
farm.  Irrigated  agriculture  will  suffer  most  of  all,  for  the 
destruction  of  the  forests  means  the  loss  of  the  waters  as  surely 
as  night  follows  day.  With  the  rise  in  the  cost  of  producing  food, 
the  cost  of  food  itself  will  rise.  Commerce  in  general  will  neces- 
sarily be  affected  by  the  difficulties  of  the  primary  industries  upon 
which  it  depends.  In  a  word,  when  the  forests  fail,  the  daily 
life  of  the  average  citizen  will  inevitably  feel  the  pinch  on  every 
side." 
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The  governors  who  were  present  adopted,  without  dissent,  a 
declaration  reciting  the  necessity  for  a  more  careful  conservation 
of  the  foundations  of  our  national  prosperity,  and  recommending 
a  more  effective  co-operation  to  this  end  among  the  states  and 
between  the  states  and  the  nation. 

The  President  of  the  United  States,  by  authority  conferred  at 
the  meeting,  has  appointed  a  '*  Commission  on  the  Conservation 
of  National  Resources/'  This  commission  has  been  organized. 
Steps  have  been  taken  to  bring  about  co-operation  between  this 
commission  and  the  executive  departments  of  the  government. 
The  governors  of  six  states,  to-wit :  Alabama,  Delaware,  Missouri, 
Montana,  New  Jersey  and  Oregon  have  named  Conservation 
Commissioners.  Louisiana  has  by  statute  provided  for  the  ap- 
pointment of  such  a  commission.  The  governors  of  other  states 
have  announced  their  intention  to  take  similar  action  in  the 
near  future,  and  others  have  declared  their  purpose  to  bring  the 
matter  to  the  consideration  of  the  legislatures  of  their  respective 
states  during  the  coming  winter.  This  seems  to  have  been 
accepted  as  the  most  beneficent  movement  for  the  general  material 
welfare  that  has  ever  been  inaugurated.  Various  national  or- 
ganizations have  become  actively  interested.  The  American 
Academy  of  Political  and  Social  Science  has  appointed  a  special 
committee  ^^to  offer  suggestions  and  to  be  of  service  wherever 
and  whenever  possible.^' 

It  is  announced  that  it  will  engage  the  attention  in  the  near 
future  of  the  National  Academy  of  Sciences.  I  submit  that  it 
would  not  be  foreign  to  the  purposes  of  our  Association  if  we 
should  in  some  way,  at  least  in  the  framing  of  proper  laws,  aid 
in  a  work  of  such  beneficence.  If  it  shall  not  be  considered 
within  the  sphere  of  our  activities  to  appoint  a  committee  for 
direct  co-operation,  I  yet  feel  confident  that  it  will  have  the 
earnest  and  patriotic  support  of  our  individual  members. 

Having  conferred  with  several  members  of  the  Association 
whom  you  have  honored  with  your  confidence,  I  submit  for  your 
consideration  some  suggestions  as  to  the  Association  acquiring 
and  exerting  greater  strength. 

We  have  a  membership  of  3376,  which  is  small  in  comparison 
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with  the  number  of  those  who  are  eligible.  The  census  shows 
that  in  1900  there  were  114,460  lawyers  in  the  United  States. 
Allowing  for  deaths,  retirement  and  the  further  fact  that  many 
by  courtesy  are  enumerated  as  lawyers  who  are  not  in  the  practice, 
we  may,  considering  the  normal  increase  of  eight  years,  fairly 
estimate  that  there  are  not  less  than  80,000  in  the  United  States 
engaged  in  the  practice  of  the  law. 

While  many  of  them  bring  dishonor  to  the  profession,  and  are 
a  public  nuisance  that  should  be  abated,  the  vast  majority  are 
worthy  of  admission  to  our  Association.  Our  Constitution  pro- 
vides that  any  person  to  be  eligible  to  membership  shall  be,  and 
shall  for  five  years  next  preceding  have  been,  a  member  in  good 
standing  of  the  Bar  of  any  state.  This  was  fixed  as  a  sufficient 
safeguard  by  the  founders  of  the  Association,  and  nothing  in  our 
experience  has  demonstrated  the  necessity  for  more  rigid  require- 
ments. While  we  have  at  our  annual  meetings  an  attendance  of 
a  few  hundred,  there  were  present  at  the  recent  reunion  of  the 
American  Medical  ApsocJation  more  than  8000.  There  are  about 
130,000  legally  qualified  physicians  in  the  United  States.  The 
membership  of  the  American  Medical  Association  is  32,000,  but 
through  its  system  of  organization  it,  by  direct  representation 
through  allied  state  and  county  bodies,  is  the  recognized  head  of 
nearly  80,000  physicians  and  surgeons. 

We  would  be  loath  to  admit  it,  if  it  were  a  fact,  and  happily 
we  know  that  it  is  not,  that  there  is  a  higher  social  or  ethical 
standard  in  other  professions  than  there  is  in  the  law.  It  should 
not  be  more  desirable  to  members  of  any  profession  to  unite  with 
their  national  association,  either  looking  to  the  pleasures  deriv- 
able from  social  intercourse,  or  the  benefits  that  are  conferred  by 
co-operation.  Can  it  be  that  the  companionship  of  lawyers,  who 
are  usually  accounted  by  others  as  the  princes  of  good  fellows, 
is  duller,  or  that  their  interchange  of  professional  ideas  and 
experiences  is  less  instructive?  It  is  certain  that  either  our  re- 
unions are  in  themselves  less  attractive,  or  we  have  taken  less 
pains  to  enlist  the  interest  of  our  brethren.  The  very  profession 
of  the  law  is  coy,  at  least  with  those  who  maintain  a  proper  ideal. 
In  our  practice  we  are  like  the  maiden  wlio,  however  expectant 
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and  willing,  must  wait  and  be  asked.  This  cultivates  a  habit 
of  reserve  in  professional  relations.  I  found  from  efforts  to  in- 
crease our  membership,  that  lawyers,  in  every  way  an  ornament 
to  the  profession,  had  not  joined  because  they  had  not  been 
invited.  They  were  restrained  by  a  fine  sense  of  delicacy  from 
suggesting  their  own  election.  It  is  a  pity  that  a  modicum  of  the 
same  restraining  influence  could  not  be  injected  into  some  of 
those  who  are  rampant  for  judicial  preferment.  I  know  that 
some  members  whose  opinion  I  value  entertain  an  idea  of 
exclusiveness,  and  hold  the  Association  in  such  esteem  that  they 
consider  it  derogatory  to  its  prestige  to  solicit  membership.  The 
first  article  of  our  Constitution  declares  that  our  object  "  shall 
be  to  advance  the  science  of  jurisprudence,  promote  the  admin- 
istration of  justice,  and  uniformity  of  legislation  throughout  the 
union,  uphold  the  honor  of  the  profession  of  the  law,  and  en- 
courage cordial  intercourse  among  the  members  of  the  American 
Bar.'^  How  are  we  to  encourage  cordial  intercourse  if  we  hold 
ourselves  aloof,  and  do  not  endeavor  to  draw  into  our  circle  those 
with  whom  it  would  be  agreeable  to  establish  cordial  relations? 
How  can  we  put  forth  the  strength  of  the  profession  for  advanc- 
ing its  aims,  if  we  do  not  enlist  it  in  our  ranks?  We  can  best 
realize  its  ideals,  by  reaching  the  intelligence  and  stimulating  the 
activities  of  those  from  whom  the  Bench  which  administers  jus- 
tice, and  the  legislature  which  alone  can  enact  uniform  laws  are 
recruited.  If  they  are  of  us,  then,  whether  they  attend  our 
annual  meetings  or  not,  they  are  imbued  with  the  same  purposes, 
instructed  by  the  same  teachings,  and  in  close  sympathy  with  all 
our  efforts,  and  do  not  need  to  be  appealed  to  and  convinced, 
but  with  well-founded  convictions,  act  upon  their  own  initiative 
in  promoting  our  just  endeavors.  Much  has  been  accomplished 
and  our  record  is  without  a  blemish.  The  Association  has  brought 
about  a  higher  standard  in  legal  education  and  for  admission  to 
the  Bar,  the  enactment  of  uniform  laws  in  many  states,  has 
stimulated  the  formation  and  activity  of  Bar  Associations  in 
states,  judicial  districts,  counties  and  towns,  and  in  many  other 
ways  not  necessary  to  recapitulate  has  justified  its  existence.  The 
results  attained  would  have  been  realized  more  speedily,  and  with 
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greater  facility,  if  we  had  evolved  all  the  potentiality  which  we 
might  have  possessed.  For  years  we  have  deplored  in  terms  of 
eloquence  the  lowering  of  the  standard  of  the  profession,  and  have 
arraigned  with  stinging  rebuke  those  who  have  brought  it  into 
disrepute,  and  even  now  we  have  under  consideration  a  code  of 
ethics  which  has  for  a  long  time  been  an  object  of  our  deep 
solicitude.  It  is  not  intended  to  be  exclusive  and  applicable  only 
to  the  members  of  this  Associsation.  It  is  for  the  profession  at 
large.  If  adopted,  we  indulge  the  expectation  that  it  will  be  ac- 
cepted not  only  by  the  Bar  Associations  of  the  several  states,  but 
will,  at  least  in  substance,  be  enacted  into  law  by  many  of  the 
states.  How  much  firmer  will  be  the  ground  for  such  hope  if 
we  have  the  co-operation  of  members  of  every  Bar  ?  The  majority 
of  the  lawyers  of  every  state  are  a  credit  to  our  profession,  and 
are  worthy  of  our  fellowship.  If  that  be  not  true,  then  it  is  a 
waste  of  time  and  energy  to  consider  any  system  of  ethics  for 
their  guidance.  It  is  futile  to  frame  canons  for  professional  con- 
duct which  do  not  appeal  to  the  majority  of  the  profession.  They 
are  useless  alike  to  the  impeccable  and  the  depraved.  I  stand 
for  broadening  our  Association  and  recruiting  its  membership 
by  active,  systematic  and  constant  effort.  We  should  from  yearix) 
year,  as  they  become  eligible,  gather  into  our  ranks,  the  younger 
members  of  the  Bar,  who  constitute  its  hope  for  the  future,  that 
they  may  develop  their  professional  character  under  the  ideals 
that  this  Association  always  maintains,  partake  of  the  generous 
intellectual  feasts  which  are  spread,  and  that  the  Association  in 
all  of  its  endeavors  to  fulfill  its  high  destiny,  may  at  every  time 
and  place  where  a  contest  is  to  be  waged,  mobilize  a  formidable 
array  of  earnest  and  aggressive  members,  who  will  give  it  loyal 
support. 

It  is  desirable  to  establish  closer  relations  with  the  Bar  Asso- 
ciations of  the  several  states.  This  was  recommended  by  Mr. 
Manderson,  Acting  President  in  1899,  and  again  by  him  as  Presi- 
dent in  1900.  At  present,  they  are  authorized  to  send  delegates 
to  our  meetings,  but  the  relationship  thus  established  is  purely 
formal,  of  a  social  character,  and  has,  so  far  as  I  know,  resulted 
in  nothing  appreciable.     It  is  a  weakness  in  our  organization 
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that  the  attendance  at  the  meetings,  and  upon  the  sessions,  is 
voluntary  upon  the  part  of  individual  members,  and  that  no  sense 
of  obligation  or  responsibility  to  others  is  imposed.  On  more 
than  one  occasion  important  questions,  which  would  commit  the 
Association  on  grave  matters  of  doubtful  constitutionality,  have 
been  brought  forward  at  periods  when  only  a  small  number  of 
those  attending  upon  the  meeting  were  present.  It  would  seem 
that  prudence  would  suggest  an  adequate  safeguard  against  com- 
mitting the  Association,  representing  as  it  does,  actually  a  large 
number  of  lawyers  of  America  and  in  the  minds  of  the  public 
generally  the  American  Bar,  except  upon  a  more  representative 
vote.  If  the  general  idea  here  suggested  shall  be  regarded  as 
worthy  of  consideration  it  would  be  well  to  investigate  the  system 
adopted  by  the  American  Medical  Association.  It  has  established 
direct  relations  with  state  associations,  which  are  represented  by 
elected  delegates,  the  number  being  based  upon  the  ratio  of  mem- 
bership in  the  state  societies.  This  is  the  governing  body.  It 
deals  with  all  of  the  larger  and  general  problems.  The  number 
being  limited  to  150,  opportunity  is  afforded  for  full  debate  with- 
out the  necessity  for  tabling  propositions  under  consideration. 
This  system  prevents  the  states  near  the  place  of  meeting  from 
exercising  a  controlling  influence.  The  body  is  thoroughly  repre- 
sentative of  all  the  states.  Special  work  of  the  Association  is 
done  in  sections.  A  member  of  a  state  association  is  not  ipso 
facto  a  member  of  the  national  association.  He  becomes  a  mem- 
ber by  individual  connection.  All  members  of  the  Association 
are  free  to  attend  upon  the  meetings.  The  scientific  work  is  di- 
vided up  and  disposed  of  by  sections.  Through  this  organization 
the  Association  is  in  constant  and  personal  relations  not  only 
with  each  state  society,  but  with  every  member  thereof.  The  re- 
sult is  that  it  wields  a  power  in  the  profession,  and  over  the  pro- 
fession, in  enforcing  a  standard  of  ethics,  and  in  bringing  about 
the  enactment  of  laws  promotive  of  public  health,  that  is  incom- 
parably greater  than  that  exercised  by  it  when  its  organization 
was  somewhat  similar  to  ours.  With  annual  dues  of  $5.00  it  has 
been  able  to  bear,  on  account  of  its  large  membership,  not  only 
the  ordinary  expenses  of  the  Association,  but  to  employ  a  secre- 
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tary  who  devotes  his  entire  time  to  the  work,  and  publish  a 
journal  which  is  unrivaled  in  the  medical  world.  The  state  socie- 
ties have,  under  the  influence  of  the  national  association,  taken 
on  new  activity,  responsibility  and  dignity.  The  general  plan 
of  the  American  Medical  Association  has  substantially  the  same 
objects  in  view  that  we  have.    It  has  been  thus  expressed : 

"The  three  objects  of  paramount  importance  to  be  accom- 
plished by  medical  organization  are:  a,  the  promotion  of  direct 
personal  and  social  intercourse  between  physicians,  by  which 
mutual  respect,  personal  friendship  and  unity  of  sentiment  are 
greatly  promoted;  b,  the  more  rapid  increase  and  diffusion  of 
medical  knowledge,  scientific  and  practical ;  and  c,  the  developing, 
unifying,  concentrating  and  giving  efficient  practical  expression 
of  the  sentiments,  wishes  and  policy  of  the  profession,  concerning 
its  educational,  legal  and  sanitary  welfare  and  the  relations  of 
the  latter  to  the  community  as  a  whole.'' 

The  results  obtained  through  its  change  of  organization  are  so 
satisfactor}^  to  its  members  that  they  merit  at  least  a  careful 
consideration  on  our  part.  If  the  American  Bar  Association  can 
have  at  least  one  officer  devoting  his  entire  time  to  its  work  and 
promoting  its  interests,  and  establish  a  law  journal  worthy  of 
its  great  prestige,  who  can  doubt  that  its  influence  will  be  vastly 
increased  and  that  its  great  purposes  will  be  more  surely  and 
speedily  attained?  I  do  not  suggest  any  hasty  action,  but  I 
earnestly  recommend  that  a  committee  be  appointed  to  confer 
and  report  upon  the  question  at  our  next  meeting. 

Whether  we  pursue  old  or  new  methods,  we  will  hold  stead- 
fastly to  the  ideals  that  have  always  been  cherished.  There  have 
been  war  periods  when  the  demand  for  service  to  the  country 
by  the  individual  lawyer,  in  his  capacity  of  citizen,  has  been  more 
acute,  but  never  has  the  American  Bar  been  confronted  with  a 
more  serious  patriotic  duty.  For  a  long  time,  next  preceding 
recent  years,  judgments  of  courts,  especially  those  of  final  resort, 
were  received  with  the  greatest  respect.  The  passions  aroused 
by  cases  of  such  political  significance  as  the  Chisholm  and  Dred 
Scott  cases  were  temporary.  They  never  disturbed  the  general 
confidence  in  the  courts,  nor  provoked  a  general  assault  upon 
them.     Throughout  the  land  there  was  in  the  minds  of  the 
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American  people  a  profound  regard  for  the  judicial  department 
of  government.  If  decisions  were  publicly  criticised,  the  criticism 
was  generally  temperate,  addressed  to  the  particular  questions, 
and  was  not  of  such  character  as  to  break  down  in  the  minds  of 
the  people  respect  for  the  judiciary.  In  various  ways  in  recent 
times,  and  from  sources  too  influential  with  public  opinion  to  be 
ignored,  the  very  foundations  have  been  assailed  upon  which 
the  stability  of  the  courts  rests.  Judicial  judgments  are  not 
accorded  the  same  reception  as  formerly.  Individual  judges 
should  be  assailed  if  they  are  corrupt,  or  incompetent.  It  is  no 
assault  upon  the  institution  to  attack  them  for  such  causes  in  a 
proper  way.  The  condition  would  become  unwholesome  and  in- 
tolerable, and  the  system  would  decay  of  itself  if  this  could  not 
be  done.  While  impeachment  should  not  be  lightly  invoked,  yet 
it  is  an  indispensable  safeguard.  The  impeachment  of  judges 
properly  pursued,  would  not  undermine  the  confidence  in  the 
institution,  any  more  than  would  unfrocking  a  priest  destroy 
reverence  for  the  priesthood.  The  condition  that  now  exists  is 
general  in  its  tendencies.  Not  a  court,  but  the  courts,  are  fre- 
quently and  fiercely  attacked.  Political  parties  of  all  creeds  have 
bowed  their  heads  in  recognition  of  a  discontent,  which  if  not 
general,  at  least  bears  the  appearance  of  potentiality.  All  of  this 
tends  to  destroy  confidence  in  the  courts  and  to  make  a  subservi- 
ent judiciary.  The  people  have  been  led  away  from  the  principle 
that  the  independence  of  the  judiciary  is  one  of  the  mainstays 
of  civil  liberty  under  self-government,  which  is  based  on  mutual 
self-restraint,  and  the  belief  that  it  is  no  less  important  than  the 
principle  of  representation  itself.  We  might  profit  from  the 
utterances  of  despotic  governments.  The  Supreme  Court  of  the 
Kingdom  of  Prussia  ordered  to  be  framed  and  hung  up  in  its 
hall  a  letter  from  Frederick  the  Second  enjoining  its  members 
to  be  faithful  to  their  oath,  and  to  do  justice  in  spite  of  royal 
demand.  In  1499  Louis  XII  of  France  ordained  that  the  law 
should  always  be  followed  by  the  high  courts  of  justice  in  spite 
of  royal  orders  which  importunities  may  have  wrung  from  the 
monarch. 
It  does  not  lie  alone  within  the  province  of  monarchical  govern- 
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ment  to  overawe  judges.  The  majority  in  a  democracy  has  and 
may  again,  become  despotic.  **Why  did  yon  not  tell  Judge 
Marshall  that  tHe  people  of  America  demanded  a  conviction  ?  *' 
was  the  question  put  to  Wirt  after  the  Burr  trial.  *^  Tell  him 
that  ''  was  the  reply.  *'  I  would  as  soon  have  gone  to  Herschel, 
and  told  him  that  the  people  of  America  insisted  that  the  moon 
had  horns,  as  a  reason  why  he  should  draw  her  with  them.''  Per- 
haps the  judges  are  not  altogether  free  from  blame.  When  in  the 
decision  of  cases  of  great  public  importance,  upon  which  the 
attention  of  the  whole  country  is  centered,  they  assail  opposing 
opinions  as  subversive  of  the  constitution  and  fraught  with  direst 
evils  for  the  future  of  the  country,  it  is  not  surprising  if  such 
reiteration  will  in  time  undermine  the  public  confidence  in  at 
least  the  wisdom  of  the  courts.  Have  American  lawyers  exerted 
themselves  as  they  should  to  oppose  these  evil  tendencies  ?  They 
above  all  others  know  the  imminence  and  scope  of  the  peril, 
and  the  necessity  for  averting  it  if  our  form  of  government  is 
to  «ndure.  It  is  not  for  them  a  question  of  political  action.  It 
rises  higher  than  the  duty  to  any  political  party. 

The  evil  exists  in  public  opinion  and  the  remedy  must  come 
through  public  opinion.  While  the  trouble  may  have  arisen  to 
some  extent  from  the  conduct  of  some  of  the  courts  we  can 
confidently  assert  that  there  is  nothing  in  the  history  of  the 
Bench  to  justify  the  attitude  assumed  so  frequently  by  so  many 
people  toward  the  judiciary.  American  judges  as  a  body  have  a 
record  of  which  we  are  justly  proud.  The  threatening  attitude, 
to  which  I  refer,  while  it  may  largely  have  had  its  inception  in 
discontent  arising  from  special  incidents,  has  assumed  a  wider 
field  of  criticism. 

Lawyers  did  more  than  all  others  to  create  our  system  of 
government,  founded  upon  a  separation  and  an  independence  of 
the  Executive,  Ijcgislative  and  Judicial  Departments.  The  Con- 
stitution thus  formed  has  maintained  the  liberties  of  all  classes 
for  more  than  a  century.  We  will  drift  into  a  disregard  of  the 
rights  of  the  minority  and  of  the  weak  if  this  equilibrium  shall 
ever  be  destroyed.  American  law^^ers  can  do  more  than  all  others 
to  regenerate  in  the  minds  of  the  people  that  faith  in  our  insti- 
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tutions  that  is  essential  to  the  existence  of  our  present  form  of 
government  The  duties  of  the  American  lawyer  are  broad, 
and  touch  every  phase  of  human  affairs,  but  in  no  field  of  service 
is  there  a  more  imperative  demand  for  his  patriotic  efforts  than 
in  preserving  the  independence  and  integrity  of  the  courts  and 
respect  for  them  as  an  essential  part  of  our  government. 

APPENDIX 

CONGRESSIONAL  LEGISLATION. 

In  the  long  session  of  the  last  Congiess  there  were  passed  about 
one  hundred  and  seventy-seven  public  laws  and  thirty-two  public 
resolutions.  The  following  is  a  summary  of  the  most  important 
acts: 

Judicial. 

By  an  act  approved  March  10,  1908,  no  appeal  is  allowable 
to  the  Supreme  Court  from  a  final  decision  of  a  federal  court 
in  a  habeas  corpus  proceeding,  where  the  detention  complained 
of  is  by  virtue  of  process  issued  out  of  a  state  court,  unless  the 
United  States  court  having  jurisdiction  of  the  case,  or  a  justice 
of  the  Supreme  Court,  shall  certify  that  there  exists  probable 
cause  for  an  appeal. 

Appeals  from  the  Circuit  Courts  in  matters  respecting  decis- 
ions of  boards  of  general  appraisers  regarding  importations  are, 
by  an  act  approved  May  27,  1908,  allowable  to  the  Circuit  Courts 
of  Appeals  in  the  first  instance  instead  of  direct  to  the  Supreme 
Court. 

A  new  division  of  the  Northern  Judicial  District  of  Texas  was 
created  by  an  Act  approved  February  14,  1908. 

Railways. 

For  the  purpose  of  promoting  the  safety  of  employes  of  rail- 
roads engaged  in  interstate  or  foreign  commerce,  by  an  act 
approved  May  30,  1908,  it  will,  after  January  1,  1910,  be  unlaw- 
ful for  any  common  carrier  to  use,  in  moving  interstate  or 
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foreign  traffic,  any  locomotive  not  equipped  with  an  ash  pan 
capable  of  being  dumped  or  emptied  and  cleaned  without  the 
necessity  of  an  employee  going  under  the  locomotive. 

Injuries  to  Government  Employees. 

By  an  act  approved  May  30,  1908,  any  artisf.n  or  laborer  em- 
ployed by  the  United  States  in  any  of  its  manufacturing  estab- 
lishments, arsenals,  or  navy-yards,  or  in  the  construction  of  river 
and  harbor  or  fortification  works,  or  in  hazardous  employment  in 
the  reclamation  of  arid  lands,  or  in  work  on  the  Panama  Canal, 
is  entitled,  in  the  event  of  being  injured,  to  receive  his  regular 
payment  of  wages  for  such  period  not  exceeding  one  year  as,  in 
the  opinion  of  the  Secretary  of  Commerce  and  Labor,  he  is  dis- 
qualified for  performing  his  duties.  The  benefits  of  the  act  do 
not  extend  to  cases  where  the  injury  is  due  to  the  negligence  or 
misconduct  of  the  injured  employe,  nor  where  the  injury  con- 
tinues for  less  than  fifteen  days.  In  the  event  of  the  death  of 
the  injured  person,  during  the  year,  payment  is  to  be  made  to 
the  widow,  or  child  or  children  under  sixteen  years  of  age,  or  to 
the  dependent  parents.  The  United  States  is  precluded  from 
seeking  to  exempt  itself  from  liability  by  any  contract,  agree- 
ment, rule  or  regulation. 

Employer's  Liability. 

The  act  of  Congress  of  June  il,  1906,  relating  to  the  liability 
of  common  carriers  engaged  in  interstate  or  foreign  commerce 
to  their  employees  (32  Stat.,  232)  having  been  declared  uncon- 
stitutional by  the  Supreme  Court  in  The  Employer's  Liability 
Cases,  207  U.  S.,  463,  Congress,  by  an  act  approved  April  22, 
1908,  has  sought  to  overcome  the  objections  sustained  by  the 
Siipreme  Court  to  the  former  act  so  as  to  bring  the  provisions  of 
the  law  within  the  power  of  Congress  to  regulate  commerce.  In 
its  decision  the  Supreme  Court  held  that  the  act  of  Jime  11, 
1906,  being  addressed  to  all  common  carriers  engaged  in  inter- 
state commerce,  and  imposing  a  liability  upon  them  in  favor  of 
any  of  their  employes,  without  qualification  or  restriction  as  to 


JACOB   M.   DICKINSON.  363 

the  business  in  which  either  carriers  or  their  employes  might  be 
engaged  at  the  time  of  the  injury,  included  subjects  wholly  out- 
side of  the  power  of  Congress  to  regulate  commerce. 

The  new  law  is,  by  express  terms,  sought  to  be  limited  in  opera- 
tion to  injuries  sustained  by  an  employe  while  he  is  employed  by 
the  carrier  in  interstate  or  foreign  commerce;  It  is  expressly 
limited  to  railways,  whereas  the  former  act  was  construed  by  the 
Supreme  Court  to  extend  to  every  individual  or  corporation  that 
may  engage  in  interstate  commerce  as  common  carriers.  Con- 
tributory negligence  on  the  part  of  the  employe  is  not  a  bar  to 
the  recovery  of  damages,  but  the  latter  may  be  diminished  by 
the  jury  in  proportion  to  the  negligence  of  the  employe,  but  con- 
tributory negligence  cannot  be  considered  in  any  case  where  the 
injury  resulted  from  the  violation  by  the  common  carrier  of  any 
statute  enacted  for  the  safety  of  employes,  and  the  violation  of 
such  statute  contributed  to  the  injury  or  death.  Under  such 
conditions  employes,  injured  or  killed,  can  not  be  held  to  have 
assumed  the  risks  of  the  employment.  The  time  for  instituting 
proceedings  is  extended  to  two  years;  and  by  an  express  provision 
receivers,  or  other  persons  or  corporations  charged  with  the  man- 
agement and  operation  of  the  business,  are  included  in  the  term 
"  common  carrier." 

TlUNSPORTATION  OF  EXPLOSIVES. 

The  transportation  of  dynamite,  gunpowder,  or  other  explo- 
sives in  interstate,  or  foreign  commerce  is  inhibited  by  an  act 
approved  May  30,  1908,  as  to  vessels  or  vehicles  carrying  passen- 
gers for  hire.  Exception  is  made  as  to  small  arms  ammunition 
in  any  quantity,  and  such  signal  devices  as  may  be  essential  to 
promote  safety  in  operation,  and  also  properly  packed  and 
marked  samples  of  explosives  for  laboratory  examination.  The 
excepted  articles  cannot  be  carried  in  that  part  of  the  vessel  or 
vehicle  which  is  intended  for  the  transportation  of  passengers 
for  hire.  The  act  does  not  prevent  the  transportation  of  military 
forces  with  their  accompanying  munitions  of  war  on  passenger 
vessels  or  vehicles.  The  act  makes  it  unlawful  to  transport  liquid 
nitro-glycerine,  fulminate  in  bulk  in  dry  condition,  or  other  like 
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explosive,  in  any  vessel  or  vehicle  of  any  description  operated  by 
a  common  carrier  in  the  transportation  of  passengers  or  articles 
of  commerce  by  land  or  water. 

Currency. 

By  an  act  approved  May  18,  1908,  the  Congress  restored  the 
motto  "  In  God  we  trust  ^'  on  certain  denominations  of  gold  and 
silver  coins  of  the  United  States,  which  motto  had,  by  Executive 
order,  been  eliminated  without  the  sanction  of  Congress. 

The  National  Banking  Laws  were  amended  by  an  act  approved 
May  30,  1908,  with  the  view  of  providing  funds  in  case  of  finan- 
cial depression,  such  as  was  experienced  since  our  last  annual 
meeting. 

According  to  the  new  law  ten  or  more  national  banks  having 
an  unimpaired  capital  and  surplus  of  at  least  five  million  dol- 
lars, may  form  a  national  currency  association,  and  by  filing 
with  the  Secretary  of  the  Treasury  a  certificate  showing  the 
names  of  the  banks  composing  the  association  and  the  places  of 
business  and  the  name  of  the  association,  the  association  will 
become  a  body  corporate,  the  affairs  thereof  to  be  managed  by  a 
board  consist ing  of  one  representative  from  each  bank. 

The  purpose  of  these  associations,  as  expressed  in  the  act, 
is  "  to  render  available,  under  the  direction  and  control  of  the 
Secretary  of  the  Treasury,  as  a  basis  for  additional  circulation 
any  securities,  including  commercial  paper,  held  by  a  national 
banking  association.*'  For  the  purpose  of  obtaining  such  addi- 
tional circulation,  any  bank  belonging  to  one  of  these  associa- 
tions, having  circulating  notes  outstanding  secured  by  the  de- 
posit of  bonds  of  the  United  States  to  an  amount  not  less  than 
forty  per  centum  of  its  capital  stock,  and  which  has  its  capital 
unimpaired  and  a  surplus  of  not  less  than  twenty  per  centum, 
may  deposit  with  and  transfer  to  the  association,  in  trust  for  the 
United  States,  such  securities  as  may  be  satisfactory  to  the 
managing  board.  Thereupon,  by  application  to  the  Comptroller 
of  the  Currency,  additional  circulating  notes  may  be  issued  to 
an  amount  not  exceeding  seventy-five  per  centum  of  the  cash 
value  of  the  securities  so  deposited,  provided  it  is  the  judgment 
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of  the  Secretary  of  the  Treasury  that  business  conditions  in  the 
locality  demand  additional  circulation,  and  he  is  satisfied  with 
the  character  and  value  of  the  securities  and  that  a  loan  in  favor 
of  the  United  States  on  such  securities  and  on  the  assets  of  the 
banks  composing  the  association  will  be  sufficient  for  the  pro- 
tection of  the  United  States.  If  the  deposit  include  State,  city, 
town,  county  or  other  municipal  bonds,  of  a  character  described 
in  the  act,  circulating  notes  may  be  issued  to  the  extent  of  not 
exceeding  ninety  per  centum  of  the  market  value  of  the  bonds 
so  deposited.  No  association  can  in  any  event  issue  any  circu- 
lating notes  based  on  commercial  paper  in  excess  of  thirty  per 
centum  of  its  unimpaired  capital  and  surplus.  This  term  "  com- 
mercial paper  "  includes  only  notes  representing  actual  commer- 
cial transactions,  which  when  accepted  by  the  association  shall 
bear  the  name  of  at  least  two  responsible  parties  and  have  not 
more  than  four  months  to  run. 

The  banks  and  the  assets  of  all  banks  belonging  to  the  asso- 
ciation are  jointly  and  severally  liable  to  the  United  States  for 
the  redemption  of  such  additional  circulation.  As  between  sev- 
eral banks  composing  the  association,  each  is  liable  only  in  the 
proportion  that  its  capital  and  surplus  boar  to  the  aggregate 
capital  and  surplus  of  all  the  banks  of  the  association. 

The  provision  allowing  the  acceptance  of  bonds  or  other  in- 
terest-bearing obligations  of  any  state,  town,  county,  or  other 
legally  constituted  municipality,  applies  only  to  those  states, 
cities,  etc.,  which  have  been  in  existence  for  a  period  of  ten  years, 
and  which  for  a  like  period  previous  to  such  deposit  have  not  de- 
faulted in  the  payment  of  any  part  of  either  principal  or  inter- 
est of  any  funded  debt  authorized  to  be  contracted  by  it,  and 
whose  net  funded  indebtedness  does  not  exceed  ten  per  centum 
of  the  value  of  its  taxable  property. 

The  limit  to  which  circulating  notes  may  be  issued  under  the 
provisions  of  this  act  is  fixed  at  five  hundred  millions  of  dollars. 

In  order  that  the  distribution  of  additional  circulation  notes 
may  be  made  as  equitably  as  practicable  between  the  various  sec- 
tions of  the  country,  the  act  requires  that  the  Secretary  of  the 
Treasury  shall  not  approve  applications  of  associations  in  any 
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state  in  excess  of  the  amount  to  which  such  state  would  be  enti- 
tled of  the  additional  notes  authorized  by  the  act  on  the  basis  of 
the  proportion  which  the  unimpaired  capital  and  surplus  of  the 
national  banking  associations  in  such  state  bear  to  the  total 
amount  of  unimpaired  capital  and  surplus  of  the  national  bank- 
ing associations  of  the  United  States.  In  case  the  applications 
from  associations  in  any  state  shall  not  be  equal  to  the  amount 
which  the  associations  of  such  state  would  be  entitled  to,  the  Sec- 
retary of  the  Treasury  may,  to  meet  an  emergency,  assign  the 
amount  not  thus  applied  for  to  any  applying  association  or 
associations  in  states  in  the  same  section  of  the  country. 

By  the  same  act  there  was  created  a  commission  to  be  called 
the  "  National  Monetary  Commission  ^*  to  be  composed  of  nine 
members  of  the  Senate  and  nine  members  of  the  House  of  Rep- 
resentatives. This  commission  is  to  inquire  into  and  to  report 
to  Congress  what  changes  are  necessary  or  desirable  in  the 
monetary  system  of  the  United  States  or  in  the  laws  relating  to 
banking  and  currency. 

Patents. 

By  an  act  approved  May  23,  1908,  in  the  event  of  a  person 
becoming  insane  after  having  made  a  new  invention  or  dis- 
covery, the  right  to  apply  for  a  patent  devolves  on  the  legally 
appointed  guardian,  conservator  or  representative  in  trust  for  the 
estate  of  the  lunatic.  This  provision  of  law  is  made  to  extend 
to  all  applications  for  patents  now  on  file  in  the  Patent  Ofl&ce 
as  well  as  future  applications. 

Section  4885  R.  S.  has  been  amended,  by  an  act  approved 
May  23,  1908,  so  as  to  provide  that  every  patent  shall  issue 
within  a  period  of  three  months  from  the  date  of  payment  of 
the  final  fee,  which  latter  must  be  paid  within  six  months  of  the 
allowance  of  the  application. 

Pensions. 

The  rate  of  pensions  for  widows,  minor  children  under  the 
age  of  sixteen  years,  and  helpless  minors,  now  on  the  roll  or 
hereafter  to  be  placed  thereon,  has  been  increased  to  twelve 
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dollars  per  month  by  an  act  approved  April  19, 1908.  The  same 
act  provides  that  if  any  oflBcer  or  enlisted  man  who  served  ninety 
days  or  more  in  the  Army  or  Navy  of  the  United  States  in  the 
Civil  War  and  was  honorably  discharged  has  died  or  shall  here- 
after die,  leaving  a  widow,  she  shall,  irrespective  of  the  cause  of 
his  death,  be  entitled  to  a  pension  of  twelve  dollars  per  month 
during  her  widowhood. 

Child  Labor. 

Congress  passed  an  act,  approved  May  28,  1908,  to  regulate 
the  employment  of  child  labor  in  the  District  of  Columbia.  By 
its  provisions  no  child  under  fourteen  years  of  age  can  be  em- 
ployed or  permitted  to  work  in  the  District  of  Columbia  in  any 
factory,  work-shop,  mercantile  establishment,  store,  business 
office,  telegraph  or  telephone  office,  restaurant,  hotel,  apartment 
house,  club,  theatre,  bowling  alley,  laundry,  boot-black  stand, 
or  in  the  distribution  or  transmission  of  merchandise  or  mes- 
sages. No  such  child  can  be  employed  in  any  work  for  wages 
during  the  hours  when  the  public  schools  are  in  session,  or  before 
six  o'clock  in  the  morning  or  after  seven  o'clock  in  the  evening. 
The  Judge  of  the  Juvenile  Court  is  given  power  to  issue  a  per- 
mit for  the  employment  of  children  between  the  ages  of  twelve 
and  fourteen  years,  upon  evidence  that  the  labor  of  the  child  is 
necessary  for  its  support,  or  for  the  assistance  of  a  disabled 
parent  or  for  the  support  in  whole  or  in  part  of  a  younger  brother 
or  sister  or  a  widowed  mother. 

No  child  under  sixteen  years  of  age  is  permitted  to  work  in 
any  of  the  establishments  named  in  the  act  unless  the  employer 
procures  and  keeps  on  file  an  age  and  schooling  certificate  and 
posts  near  the  principal  entrance  of  the  building  a  complete  list 
of  the  children  employed. 

No  boy  under  ten,  and  no  girl  under  sixteen,  is  permitted  to 
exercise  the  trade  of  boot-blacking,  or  to  sell  newspapers,  maga- 
zines, etc.,  upon  the  streets  of  the  District  of  Columbia.  Boys 
under  the  age  of  sixteen  years  so  ^gaged  are  required  to  obtain 
a  permit  and  to  wear  a  badge  to  be  issued  by  the  Superintendent 
of  Public  Schools.    Even  in  this  class  of  cases  children  are  pre- 
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eluded  from  selling  their  wares  before  six  o'clock  in  the  morning 
or  after  ten  o'clock  in  the  evening. 

Public  Health. 

The  law  to  prevent  the  importation  of  impure  and  unwhole- 
some tea  has  been  amended  by  an  act  approved  May  16,  1908,  so 
as  to  permit  the  importation  into  the  United  States  of  impure 
tea  or  of  any  tea  waste,  tea  siftings  or  sweepings,  solely  for  the 
purpose  of  manufacturing  theine,  caffeine,  or  other  chemical 
products. 

By  an  act  approved  May  13,  1908,  every  physician  in  the  Dis- 
trict of  Columbia  is  required  to  report  in  writing  to  the  Health 
Officer  the  name  and  description  of  every  person  under  his  care 
in  said  District  of  Columbia,  who  is  affected  with  tuberculosis. 
The  Health  Officer  is  required  to  make  a  microscopic  examination 
of  the  sputum  of  persons  so  reported,  and  to  make  report  thereof, 
without  charge,  to  the  attending  physician.  All  cases  showing 
the  presence  of  tubercle  bacilli  are  to  be  recorded  in  a  register, 
but  the  latter  is  not  to  be  open  to  inspection  by  any  one  except 
the  Health  Officer  and  his  deputy.  It  is  the  duty  of  the  Health 
Officer  to  supply  in  every  case  of  tuberculosis  either  to  the  person 
afflicted,  or  those  in  charge  of  such  person,  unless  otherwise  re- 
quested by  the  attending  physician,  printed  instructions  as  to  the 
methods  to  be  employed  to  prevent  the  spread  of  the  disease.  In 
the  event  of  death,  the  apartment  or  premises  occupied  shall  be 
disinfected  by  the  health  department  at  public  expense,  and  can- 
not be  occupied  until  so  disinfected. 

National  Forest. 

A  national  forest  has  been  created  in  the  State  of  Minnesota, 
by  an  act  approved  May  23, 1908. 

Navigation, 

The  law  relating  to  the  complement  of  crews  of  vessels  has  been 
amended  by  an  act  approved  April  2, 1908,  so  as  to  provide  a  pen- 
alty in  the  event  of  any  master  failing  to  explain  in  writing  any 
deficiency  in  the  crew  to  the  local  inspectors  within  twelve  hours 
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of  the  time  of  arrival  of  the  vessel  at  lier  destination.  If  the  ves- 
sel shall  have  been  insuflficiently  manned  the  master  is  liable  to  a 
penalty,  the  amount  of  which  is  increased  in  case  of  an  insuflS- 
cient  number  of  licensed  oflBcers. 

By  an  act  approved  April  28,  1908,  the  Secretary  of  Commerce 
and  Labor  is  empowered  to  issue  regulations  to  promote  the  safety 
of  life  on  navigable  waters  during  regattas  or  marine  parades. 

The  law  in  respect  to  steam  vessels  has  been  amended  in 
several  particulars  by  an  act  approved  May  28,  1908.  A  new 
provision  relates  to  yachts  belonging  to  any  regularly  organ- 
ized yacht  club  of  the  United  States.  Whenever  it  is  made  to 
appear  to  the  satisfaction  of  the  President  that  such  yachts 
are  permitted  to  arrive  at  and  depart  from  any  foreign  port 
and  cruise  in  the  waters  of  such  port  without  entering  or 
clearing  at  the  custom  house  and  without  payment  of  charges, 
the  Secretary  of  Commerce  and  Labor  may  extend  similar 
privileges  to  yachts  from  such  foreign  port  belonging  to  any 
regularly  organized  yacht  club.  These  privileges  cannot  ex- 
tend to  any  yacht  built  outside  of  the  United  States,  owned, 
chartered,  or  used  by  a  citizen  of  this  country. 

Incorporations. 

By  an  act  approved  May  30,  1908,  upwards  of  one  hundred 
and  seventy-five  ladies,  the  wives  of  members  of  Congress, 
were  constituted  a  body  corporate  in  the  City  of  Washington, 
by  the  name  of  the  "  Congressional  Club,'*  the  objects  being 
to  promote  acquaintanceship;  to  facilitate  social  intercourse; 
and  to  provide  a  place  of  meeting  which  may  help  to  secure 
for  the  members  the  advantages  of  life  in  the  national  capital. 

Likewise  by  an  act  approved  May  30,  1908,  there  was  in- 
corporated "The  Brotherhood  of  Saint  Andrew,"  the  object 
of  the  corporation  being  "the  spread  of  Christ's  Kingdom 
among  men." 

Miscellaneous. 

By  an  act  approved  April  2,  1908,  a  legal  cord  of  wood  in 
the  District  of  Columbia  must  consist  of  and  contain  one 
hundred  and  twenty-eight  cubic  feet. 
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By  an  act  Bimilarly  limited  in  its  operation,  approved  May 
16,  1908,  it  is  unlawful  for  any  person  or  association  of  per- 
sons to  bet,  gamble,  or  make  books  or  pools  on  the  result  of 
any  trotting  of  running  race  of  horses,  or  boat  race,  or  race  of 
any  kind,  or  on  any  election,  or  any  contest  of  any  kind,  or 
game  of  baseball.  This  law  was  enacted  to  put  an  end  to  betting 
at  the  race  track  in  the  Dietrict  of  Columbia. 

An  act  approved  May  22,  1908,  provides  for  participation 
by  the  United  States  in  an  international  exposition  to  be  held 
at  Tokyo,  Japan,  in  1912.  By  an  act  approved  May  27,  1908, 
an  appropriation  is  made  for  participation  by  the  United 
States  in  the  Alaska- Yukon-Pacific  Exposition. 

The  Philippines  and  Hawaii. 

By  an  act  approved  April  2,  1908,  the  leases  of  agricultural 
lands  by  the  government  of  the  Territory  of  Hawaii  are  re- 
stricted to  fifteen  years.  By  an  act  approved  May  11,  1908, 
the  membership  of  the  Philippine  Commission  is  increased 
by  one  member.  By  an  act  approved  May  28,  1908,  it  is  pro- 
vided that  four  Filipinos,  one  for  each  class,  may  be  admitted 
to  the  United  States  Military  Academy,  and  that  they  shall 
be  eligible  for  commissions  only  in  the  Philippine  scouts. 

STATE  LEGISLATION. 

Agricultube. 

Louisiana  has  provided  for  the  establishment  by  the  State 
Board  of  Agriculture  and  Immigration  of  a  branch  experimental 
station  at  some  suitable  point  in  the  rice  belt  of  Southwestern 
Louisiana,  for  the  purpose  of  carrying  on  scientific  and  experi- 
mental investigation  with  reference  to  the  production  of  rice. 
That  state  has  also  passed  an  act  fixing  a  standard  of  cotton 
classification. 

Mississippi  has  established  county  departments  of  agriculture 
to  disseminate  useful  information  among  the  farmers  and  to 
develop  the  agricultural  resources  of  the  counties.     Mississippi 
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lias  also  provided  rules  and  regulations  to  prevent  the  introduc- 
tion and  spread  of  insect  pests  and  plant  diseases,  and  to  prevent 
the  importation  of  nursery  stock  infested  with  injurious  insects 
or  diseases.  Inspection  by  the  state  entomologists  is  provided 
for,  and  shipments  of  nursery  stock  are  required  to  be  made  under 
proper  certificate.  It  is  made  the  duty  of  transportation  com- 
panies and  their  agents  to  notify  the  state  entomologists  of  any 
shipments  made  without  such  certificate. 

Mississippi  has  also  provided  for  the  establishment  of  county 
agricultural  high  schools,  for  the  purpose  of  instructing  the 
white  youth  of  the  counties  in  theoretical  and  practical  agri- 
culture. 

Child  Labor. 

Louisiana,  Kentucky,  Mississippi,  Ohio  and  Virginia  have 
enacted  child  labor  laws. 

Kentucky  provides  that  children  under  fourteen  years  of  age 
can  not  be  employed  in  labor  during  school  terms,  and  in  no 
event  except  on  farms  or  in  domestic  work.  Those  between 
fourteen  and  sixteen  years  of  age  may  work  in  employments  not 
dangerous  to  health,  morals,  life  or  limb.  The  act  requires  safe- 
guarding machinery,  prohibits  certain  work,  imposes  require- 
ments as  to  sanitary  conditions  and  provides  penalties  for  the 
violation  of  the  act. 

Mississippi  has  enacted  that  children  under  twelve  years  of 
age  shall  not  work  in  mills  or  factories,  that  those  under  sixteen 
shall  not  work  in  factories  above  ten  hours  per  day,  and  that  no 
child  under  sixteen  shall  be  employed  to  work  in  any  mill, 
factory  or  manufacturing  establishment  without  the  consent  of 
parent  or  guardian.  It  is  made  the  duty  of  sheriffs  and  county 
health  olBScers  to  visit  factories  employing  children,  and  of 
officers  and  managers  to  give  correct  information  demanded  of 
them.  Violation  of  the  law  is  punishable  by  fine  or  imprisonment 
or  both.  The  act  only  applies  to  factories  working  cotton,  wool 
or  other  fabrics  or  where  children  are  employed  indoors  at  work 
injurious  to  health  or  in  operating  dangerous  machinery. 

Ohio  provides  that  no  child  under  fourteen  years  of  age  shall 
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be  employed  in  any  factory,  workshop,  business  oflSce,  telephone 
or  telegraph  office,  restaurant,  bakery,  hotel,  apartment  house, 
mercantile  or  other  establishment,  or  in  the  distribution  or 
transmission  of  merchandise  or  messages.  Children  between  four- 
teen and  sixteen  years  of  age  are  permitted  to  be  so  employed 
if  they  have  a  schooling  certificate.  Boys  under  sixteen  years 
of  age  and  girls  under  eighteen  years  of  age  when  allowed  by 
law  to  pursue  such  employment  are  not  allowed  to  work  more 
than  forty-eight  hours  in  any  one  week,  nor  more  than  eight  hours 
in  any  one  day,  nor  before  seven  o'clock  in  the  morning  nor 
after  six  o'clock  in  the  evening  and  shall  be  entitled  to  not  less 
than  thirty  minutes  for  meal  time  and  the  meal  time  shall  not  be 
included  as  part  of  the  work  hours  of  the  week  or  day. 

Any  child  under  the  age  of  sixteen  is  not  permitted  to  be  em- 
ployed in  any  of  the  following  occupations:  Sewing  machine 
belts  in  any  workshop  or  factory;  adjusting  belts;  oiling,  wiping 
or  cleaning  machinery,  operating  circular  or  band  saws,  wood- 
shapers,  wood-jointers,  planers,  sand-paper  or  wood-polishing 
machinery;  job  or  cylinder  printing  presses  operated  by  power 
other  than  foot;  emery  or  polishing  wheels  for  polishing  metals; 
wood-turning  or  boring  machinery;  stamping  machines;  corru- 
gating rolls ;  steam  boilers  or  other  steam  generating  apparatus ; 
dough  brakes  or  cracker  machinery;  wire  or  iron  staightening 
machinery;  rolling  mill  machinery,  punches  or  shears;  washing, 
grinding  or  mixing  mills;  calendar  rolls  in  rubber  manufactur- 
ing; laundering  machinery;  passenger  or  freight  elevators;  pre- 
paring compositions  in  which  dangerous  or  poisonous  acids  are 
used;  manufacture  of  paints,  colors  or  white  lead;  dipping, 
dyeing  or  packing  matches;  manufacturing,  packing  or  storing 
powder,  dynamite,  nitro-glycerine,  compounds,  fuses  or  other 
explosives;  manufacturing  goods  for  immoral  purposes;  as  pin 
boys  in  bowling  alleys  or  in  or  about  any  distillery,  brewery  or 
any  other  place  where  malt  or  alcoholic  liquors  are  manufactured, 
packed,  wrapped  or  bottled;  nor  in  any  theatre,  hotel,  concert 
hall,  drug  store,  saloon  or  place  of  amusement  wherein  intoxi- 
cating liquors  are  sold;  in  any  other  employment  which  may  be 
considered  dangerous  to  their  lives,  limbs,  health  or  morals.    No 
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female  under  the  a^  of  sixfeen  years  is  allowed  to  be  employed 
in  any  ca{Micity  wbeie  soch  employment  compels  her  to  remain 
standing  constantly,  nor  in  assorting,  mannfactnring  or  packing 
tobacco.  The  act  proyides  for  the  appointment  of  eight  women 
visitors.  It  is  made  the  duty  of  such  visitors  to  visit  all  shop? 
and  factories  in  which  women  and  children  are  employed  and 
earefnllv  inspect  the  sanitary  conditions  and  means  of  exit,  and 
machinery  that  mav  become  dangerous,  and  to  see  that  the 
same  is  guarded  and  surrounded  with  suflScient  guards  to  prevent 
accidents  or  injury. 

Virginia  has  enacted  that  after  March  1,  1909,  no  child  under 
thirteen  years  of  age,  and  after  March  1,  1910,  no  child  under 
fourteen  years  of  age,  shall  be  employed  in  factories,  workshops, 
mines,  or  mercantile  establishments,  except  in  cases  of  orphans 
and  children  with  dependent  relatives. 

Children — Delixqcent,  Dependent  and  Abandoned. 

Louisiana  has  passed  an  act  regulating  the  care,  treatment 
and  control  of  neglected  and  delinquent  children,  seventeen  years 
of  age  and  under,  and  providing  for  the  trial  of  adults  charged 
with  the  violating  of  laws  for  the  protection  of  the  physical, 
moral  and  mental  well-being  of  children,  or  with  desertion  or 
failure  to  support  wife  or  children.  By  the  same  act  a  Juvenile 
Court  is  created  in  the  Parish  of  Orleans. 

The  State  of  Michigan  has  provided  for  the  care  of  destitute, 
homeless,  abandoned,  or  delinquent  children,  and  vested  the  pro- 
bate court  with  jurisdiction  over  them. 

Ohio,  repealing  former  acts,  has  passed  a  new  and  compre- 
hensive statute  relating  to  the  control  and  care  of  dependent, 
neglected  and  delinquent  children. 

Corporations. 

Louisiana  has  passed  an  act  providing  for  enforcing  the  exe- 
cution of  judgments  forfeiting  or  annulling  the  charters  of 
corporations  domiciled  in  the  State. 

Maryland  has  provided  for  incorporation  under  the  general 
law  '*  for  any  lawful  purpose.**    The  estoppel  doctrine  has  been 
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made  applicable  in  cases  of  attack  upon  corporate  existence. 
Voting  trusts  for  a  period  not  exceeding  five  years  are  made 
lawful.  Provision  is  made  for  the  protection  of  minority  share- 
holders in  cases  of  consolidation  and  merger.  The  statutory  lia- 
bility of  stockholders  has  been  limited,  and  such  liability,  where 
it  exists,  has  been  made  an  asset  for  equal  distribution  among  all 
creditors.  Shares  may  be  paid  for  in  services  and  property,  but 
in  cases  where  other  than  money  is  accepted  in  payment  for 
shares,  a  certificate  showing  the  facts  must  be  recorded.  Subject 
to  this  restriction,  the  action  of  the  stockholders  in  accepting 
other  than  money  is  binding  upon  creditors  in  the  absence  of 
actual  fraud.  Owners  in  the  aggregate  of  five  per  cent  of  the 
outstanding  capital  stock  may  upon  written  request,  have  a  state- 
ment of  the  affairs  of  the  corporation  under  oath,  showing  in 
detail  the  assets  and  liabilties,  within  twenty  days  after  such 
request.  Every  president  or  treasurer  refusing  to  file  such  state- 
ment is  liable  to  the  person  making  the  request  in  the  sum  of 
fifty  dollars  for  each  day's  delay.  All  the  books  of  every  corpora- 
tion are  during  business  hours  open  for  inspection  to  any  person 
or  persons  holding  in  the  aggregate  five  per  cent  of  the  outstand- 
ing capital  stock.  Stringent  regulations  are  made  to  prevent  the 
payment  of  dividends  improperly,  and  no  money  can  be  loaned 
to  any  stockholder  or  director  without  the  assenting  oflBcers  and 
directors  being  personally  liable  therefor.  This,  however,  does 
not  apply  to  those  corporations  whose  principal  business  under 
their  charters  is  to  lend  money  or  to  receive  money  on  deposit, 
or  to  any  life  insurance  company  lending  money  to  its  policy- 
holders on  their  policies.  All  the  usual  requirements  and  obliga- 
tions in  modem  legislation  applicable  to  foreign  corporations 
doing  business  in  the  state  are  enacted.  All  corporations  formed 
under  the  act  and  all  those  created  theretofore  are  given  the 
right  of  perpetual  succession  until  forfeiture. 

Michigan  has  provided  that  every  corporation  which  has  paid 
a  franchise  fee  and  been  admitted  to  do  business  in  the  state, 
which  shall  thereafter  increase  its  capital  stock  represented  by 
property  used  and  business  done  in  Michigan,  shall  pay  an 
additional  franchise  fee  of  one-half  of  one  mill  on  each  dollar  of 
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increase,  represented  by  property  owned  and  business  done  in 
Michigan.  Whenever  requested  by  the  Secretary  of  State,  a 
statement  under  oath  shall  be  filed  showing  the  proportion  of  the 
property  used  and  business  transacted  in  Michigan.  This  provi- 
sion is  incapable  of  fulfillment  by  railroad  companies  with  any 
degree  of  even  approximate  accuracy.  It  is  impossible  to  tell 
what  proportion  of  a  railroad  companVs  property  is  used  in 
carrying  on  business  within  a  itate,  when  the  same  property  is 
being  used  at  the  same  time  for  carrying  on  interstate  business. 
No  sound  basis  has  ever  yet  been  reached  for  making  such  an 
estimate.  The  problem  has  vexed  the  most  critical  accountants, 
and  will  probably  remain  insoluble. 

Mississippi  has  enacted  that  any  public  service  corporation 
which  when  sued  in  any  state  court  shall  remove  such  cause  to  a 
federal  court,  or  which  shall  institute  any  suit  in  the  federal 
court  of  that  state,  which  it  could  not  maintain  if  it  were  a 
domestic  company  incorporated  under  the  laws  of  the  state,  shall 
forfeit  its  right  to  carry  on  intrastate  commerce  within  the  state 
and  also  the  right  of  eminent  domain  in  the  state. 

Mississippi  has  made  it  unlawful  for  any  district  attorney  or 
any  attorney-at-law  associated  in  practice  with  any  district  at- 
torney, and  attorneys  for  levee  boards,  to  represent  in  a  legal 
capacity  any  public  service  corporation;  and  any  attorney  violat- 
ing the  act  is  guilty  of  a  misdemeanor,  and  in  addition  to  being 
subject  to  a  fine,  shall  forfeit  his  license  to  practice  law  in  the 
state. 

Courts,  Practice  and  Kemedies. 

Alabama  has  enacted  that  graduates  of  the  Law  Department  of 
the  University  of  Alabama,  upon  presentation  of  their  diplomas, 
and  the  payment  of  license  fees  and  the  proof  of  good  moral 
character,  shall  be  entitled  tx)  practice  in  all  the  courts  of  the 
state. 

Ix)uisiana  has  passed  an  act  to  prevent  the  courts  of  that 
state  from  granting  writs  of  injunction  maintaining  a  person 
removed  from  ofiice  in  the  possession  of  the  same  or  restraining 
his  successor  from  taking  possession  of  the  office,  books,  docu- 
ments, archives,  or  emoluments  thereof. 
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Louisiana  has  also  enacted  that  any  person  who  shall  practice 
as  an  attorney  and  counsellor-at-law  in  any  court  of  record  in  the 
state  without  having  first  been  examined  and  obtained  a  license 
as  required  by  law,  shall  be  guilty  of  a  misdemeanor,  and  subject 
to  a  fine  of  not  less  than  fifty  nor  more  than  two  hundred 
dollars,  or  to  imprisonment  in  the  parish  jail  not  exceeding 
thirty  days. 

Maryland  has  passed  an  act  prohibiting  the  practice  of  law  or 
giving  of  legal  advice  without  admission  to  the  Bar,  and  pro- 
viding a  penalty  of  fine  or  imprisonment  for  false  representation 
as  to  membership. 

Maryland  has  passed  a  very  stringent  and  comprehensive  law 
against  barratry,  which,  if  enforced,  will  bear  hard  on  "  ambu- 
lance chasers  "  and  side-partners  in  promoting  litigation.  It  pro- 
vides that : 

'^  Whoever,  for  his  own  gain,  and  having  no  existing  relation- 
ship or  interest  in  the  issue,  directly  or  indirectly,  solicits 
another  to  sue  at  law  or  in  equity,  or  to  make  a  litigious  claim, 
or  to  retain  his  own  or  another's  services  in  so  suing  or  making 
a  litigious  claim;  or  whoever  knowingly  prosecutes  a  case  in 
which  his  services  have  been  retained  as  a  result  of  such  solicita- 
tion; or  causes  any  case  to  be  instituted  without  authority;  or 
whoever,  being  an  attorney-at-law,  directly  or  indirectly,  agrees 
to  procure  another  to  be  employed  as  an  expert  witness,  or  other- 
wise, or  procures  another  to  be  so  employed  in  consideration  of 
his  so  soliciting  litigious  business  or  undertaking  to  solicit  it,  or 
in  any  other  way  compensates  or  agrees  to  compensate  another  for 
so  doing  shall,  upon  conviction  thereof,  be  punished  by  a  fine 
of  not  more  than  five  hundred  dollars  or  by  imprisonment  in  jail 
for  not  more  than  three  months,  or  by  both.  Any  solicitation 
as  aforesaid  shall  be  prima  fade  evidence  that  the  person  so 
soliciting  is  doing  so  for  gain." 

Massachusetts  has  passed  an  act  providing  that  women  may  be 
appointed  as  assistant  clerks  in  police,  district  or  municipal 
courts. 

Mississippi  has  provided  a  direct  appeal  to  the  Supreme  Court 
from  an  order  of  the  Railroad  Commission,  the  validity  of  which 
shall  be  disputed  upon  the  ground  that  the  commission  was  with- 
out  power  to  make  it,  or  whenever  the  commission  shall  refuse 
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to  make  an  order  asked  for  upon  the  ground  that  it  is  without 
power  to  make  it.  A  bill  of  exceptions  is  provided  for,  limited 
to  such  facts  as  may  be  necessary  to  present  only  the  question 
as  to  the  power  of  the  commission  in  the  premises. 

Mississippi  has  abolished  the  limitation  of  one  year  provided 
for  the  bringing  of  suits  for  injuries  producing  death. 

New  Jersey  has  provided  for  pensioning  its  judges,  but  in  a 
most  illiberal  way.  They  must  have  reached  the  age  of  seventy- 
three,  and  have  served  the  state  for  twenty-one  years,  and  on 
retirement  are  to  receive  an  amount  equal  to  but  one-third  of 
the  former  salary. 

Virginia  has  provided  that  where  an  injunction  is  granted 
without  notice,  the  order  shall  prescribe  the  time  within  which 
it  shall  be  effective,  and  after  such  time,  unless  previously  en- 
larged, it  shall  stand  dissolved.  Within  the  time  designated  the 
party  to  whom  the  injunction  is  awarded  may  upon  notice  apply 
for  an  enlargement  or  a  further  injunction,  and  the  adverse 
party  may  move  to  dissolve  the  injunction. 

The  "unwritten  law^-*  as  interpreted  by  the  courts  of  Vir- 
ginia, has  been  in  its  application  modified  by  a  statute  of  the 
state  which  provides  that  testimony  may  be  admitted  as  to  the 
truth  of  the  statements  which  led  to  the  homicide. 

Crimes  and  Corrections. 

Louisiana  has  passed  an  act  making  it  a  misdemeanor  for  any 
school  officer  or  teacher  while  employed  in  the  public  schools  to 
act  as  agent  for,  or  receive  gifts,  rebates,  commissions,  or  fees, 
directly  or  indirectly,  from  individuals  or  companies  that  manu- 
facture, handle,  or  sell  in  the  State  of  Tjouisiana  any  kind  of 
school  books,  school  supplies,  school  furniture  or  school  building 
materials. 

Louisiana  has  enacted  that  it  shall  be  a  misdemeanor  for  any 
person  to  appear  at  a  picnic,  barbecue,  children's  day  celebration, 
church  service,  Sunday  school  celebration,  literary  society  or 
any  other  public  gathering,  or  on  any  railway  train  in  the  state, 
in  a  drunken  or  intoxicated  condition. 

Louisiana  has  enacted  a  statute  to  prohibit  gambling  on  horse 
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races  "  by  the  operation  of  betting  books,  French  Mutual  pooling 
devices,  auction  pools,  or  any  other  device,'^  and  has  made 
the  violation  of  the  act  a  misdemeanor  punishable  by  fine  and 
imprisonment. 

That  state  has  also  passed  an  act  providing  that  if  any  person 
shall  wilfully  and  maliciously  set  fire  to  or  burn  or  blow  up  or 
destroy  with  dynamite,  gunpowder  or  other  explosive  substance, 
or  set  fire  to  or  explode  any  explosive  substance  with  intent  to 
blow  up  or  destroy  any  house,  building,  shed,  outhouse,  levee, 
dam,  ship,  vessel,  steamboat,  street  or  railroad  car,  or  other 
vehicle,  or  other  construction  in  or  on  which  human  beings  are 
customarily  to  be  found,  such  person  shall  be  guilty  of  a  crime, 
and  on  conviction  thereof  shall  suffer  the  death  penaliy. 

It  has  made  it  a  misdemeanor  for  any  person,  firm,  association 
or  corporation,  intentionally,  for  the  purpose  of  injuring  or 
destroying  the  business  of  a  competitor  in  any  locality,  to 
discriminate  between  different  sections,  communities,  cities  or 
localities  in  the  state,  by  selling  such  commodities  at  a  lower  rate 
in  one  section,  community,  city  or  locality,  than  in  another, 
making  due  allowance  for  the  grade  of  commodity  and  cost  of 
transportation. 

Louisiana  has  also  passed  an  act  to  protect  prisoners  while  in 
the  custody  of  officers  of  the  law,  making  it  a  misdemeanor  for 
any  such  officer  to  frighten  by  threat,  or  to  torture,  or  to  resort 
to  any  means  of  an  inhuman  nature  whatever,  to  secure  a  con- 
fession from  the  accused.  It  has  also  passed  an  act  against  black- 
mail, and  an  act  defining  kidnapping  and  making  the  offense 
punishable  by  imprisonment  at  hard  labor  or  otherwise  for  a 
period  not  exceeding  twenty  years,  in  the  discretion  of  the  court. 
By  another  act,  concubinage  between  a  person  of  the  Caucasian 
race  and  a  person  of  the  Negro  race  is  made  a  felony. 

Louisiana  has  also  passed  an  act  making  it  a  misdemeanor  to 
make,  circulate  or  transmit  false  statements,  rumors,  reports  or 
suggestions  written,  printed  or  spoken  concerning  the  financial 
conditions  of  any  hank  organized  under  the  laws  of  the  state,  and 
derogatory  to  the  same. 

Massachusetts  has  enacted  that  photographic  plates,  if  the 
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pictures  are  not  intended  for  sale,  may  be  exposed  on  the  Lord's 
day,  and  that  ice  cream  may  be  delivered  on  that  day. 

N"ew  Jersey  has  provided  for  a  Dependency  and  Criminality 
Commission  to  investigate  the  causes  of  dependency  and  crime, 
and  point  out  methods  for  their  amelioration  and  elimination. 

That  state  has  also  passed  an  act  making  the  encouraging  of 
arson  and  anarchy  by  any  means  a  high  misdemeanor.  A  laud- 
able effort  to  destroy  petty  graft  has  been  made  by  an  enactment 
of  "New  Jersey  providing  that  it  shall  be  a  misdemeanor  to  give, 
offer  or  promise  any  gift  or  gratuity  to  an  agent,  employe  or 
servant  without  the  knowledge  of  the  principal,  employer  qt 
master,  with  intent  to  influence  his  action  in  his  employment. 
The  acceptance  of  such  gratuity  is  likewise  a  misdemeanor. 
This  is  likely  to  interfere  with  the  close  relations  existing  between 
butlers  and  cooks  on  the  one  hand  and  dealers  in  household 
articles  on  the  other. 

New  York  prohibits  any  contract  of  sale  upon  credit  or  margin 
of  any  securities  or  commodities,  wherein  both  parties  intend 
that  it  shall  be  settled  upon  the  basis  of  the  public  market  quota- 
tions of  prices  made  on  any  board  of  trade  upon  which  such 
commodities  or  securities  are  dealt  in,  and  without  intending 
a  bona  fide  purchase  and  sale  of  the  same.  Any  one  in  any  way 
making  any  quotations  of  prices  with  intent  to  make  any  such 
contracts  shall  be  guilty  of  a  felony.  The  act  defines  "  bucket 
shop''  as  any  building,  room,  apartment,  booth,  office  or  store, 
or  any  other  place,  where  any  contract  prohibited  by  the  act  is 
made  or  offered  to  be  made. 

Ehode  Island  and  Virginia  have  also  passed  acts  prohibiting 
"  bucketing,  bucket-shopping,  and  to  abolish  bucket  shops." 

Mississippi  also  makes  what  is  commonly  known  as  dealing 
in  futures  unlawful,  and  the  parties  participating  therein  guilty 
of  a  misdemeanor.  The  establishment  or  maintaining  any  office 
for  such  purpose  is  prohibited,  and  money  lost  in  such  transac- 
tions may  be  recovered.  The  renting  or  leasing  of  an  office  for 
such  purpose  is  made  a  misdemeanor. 

New  York  has  established  a  state  farm  for  women,  with  out- 
door treatment  of  female  delinquents.    The  object  is  to  give  them 
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such  industrial  occupation  as  will  tend  to  improve  the  general 
physical,  mental  and  moral  welfare.  Such  occupation  is  to  be 
carried  on  in  the  open  air  as  far  as  practicable. 

Ohio  has  made  it  a  misdemeanor  punishable  by  fine  or  im- 
prisonment or  both  for  a  stenographer  to  disclose  any  matters 
dictated  to  such  stenographer  by  his  or  her  employers. 

By  an. act  of  Ohio  of  May  9,  1908,  courts  are  permitted  to 
suspend  the  execution  of  sentence  where  it  appears  to  the  court 
that  the  defendant  has  never  been  imprisoned  for  crime  and  that 
the  character  of  the  defendant  and  the  circumstances  of  the  case 
are  such  that  he  is  not  likely  again  to  engage  in  any  offensive 
course  of  conduct  and  that  the  public  good  does  not  demand  or 
require  that  the  defendant  shall  suffer  the  penalty  imposed  by 
law.  Certain  heinous  crimes  are  excepted  from  the  provisions 
of  the  act.  Ohio  has  passed  a  statute  against  tBe  use,  knowingly, 
of  false  weights  and  measures.  Another  statute  of  Ohio  makes 
the  malicious  cutting  down  or  destroying  tobacco  belonging  to 
another  a  criminal  oflfense 

Ohio  has  made  it  a  criminal  offense  for  any  person  knowingly 
to  make  or  publish  any  prospectus  concerning  the  affairs  or  finan- 
cial conditon  or  property  of  any  corporation,  joint  stock  associa- 
tion, copartnership  or  individual,  which  contains  any  statement 
which  is  false  or  wilfully  exaggerated  and  intended  to  deceive  any 
person  or  persons  as  to  the  real  value  of  securities  offered  for 
sale. 

Virginia  has  established  a  death  chamber  at  the  penitentiary 
and  has  provided  that  all  executions  shall  be  by  electrocution. 

Education. 

Kentucky  has  passed  an  act  which  makes  attendance  upon 
schools  by  children  between  seven  and  fourteen  years  of  age 
in  cities  of  certain  classes,  compulsory,  unless  they  are  taught 
privately  or  have  acquired  the  common  school  advantages  of 
instruction. 

Louisiana  has  enacted  that  all  diplomas  or  degrees,  whether 
literary  or  scientific,  academic  or  professional,  granted  by  the 
Board  of  Supervisors  of  the  Louisiana  State  University  and 
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Agricultural  and  Mechanical  College  shall  be  recognized  by  the 
courts  and  other  officials  of  Louisiana,  as  entitling  the  graduates 
holding  the  same  to  the  same  rights,  immunities  and  privileges 
in  the  State  of  Louisiana  as  the  diplomas  or  degrees  of  any  other 
institution  of  learning  whatever. 

Maryland  has  provided  for  retiring  its  aged  and  indigent 
teachers  of  public  schools  upon  a  pension  of  two  hundred  dollars 
per  annum. 

In  order  to  provide  competent  colored  teachers  for  colored 
schools,  Maryland  has  taken  over  the  management  of  the  Balti- 
more Normal  School,  to  be  under  the  control  of  the  State  Board 
of  Education. 

Massachusetts  has  incorporated  an  American  College  for  Girls 
at  Constantinople  in  Turkey,  authorizing  it  to  grant  such  degrees 
as  are  granted  by  institutions  of  learning  in  Massachusetts.  That 
state  has  also  enacted  that  street  or  elevated  railway  companies 
shall  charge  school  children  traveling  to  and  from  their  schools 
and  their  homes,  only  one-half  the  regular  fare  charged  other 
passengers  between  the  same  points. 

North  Carolina  has  provided  that  blind  children  shall  be  com- 
pelled to  attend  school,  and  that  parents,  guardians  or  custodians 
of  any  blind  children  between  prescribed  ages  failing  to  send 
them  to  school  shall  be  guilty  of  a  misdemeanor. 

Ohio  has  established  a  Commission  for  the  Blind,  defining  its 
powers  and  duties,  and  conferring  upon  it  the  power  to  establish 
schools  for  industrial  training  and  workshops  for  the  employment 
of  suitable  blind  persons,  and  to  equip  and  maintain  such  schools. 

It  is  noteworthy  that  in  a  very  comprehensive  law  passed  by 
West  Virginia  relating  to  education,  it  is  provided  that  every 
person  having  under  control  a  child  between  the  age  of  eight  and 
fifteen  years,  shall  cause  such  child  to  attend  some  free  school 
for  a  period  of  twenty-four  weeks  yearly,  and  that  for  every 
neglect  of  such  duty  the  offender  shall  be  subject  to  a  fine  of 
two  dollars  for  the  first  offense  and  five  dollars  for  each  subse- 
quent offense,  the  offense  consisting  in  the  failure  for  two  days  in 
any  week  to  cause  such  child  to  attend  school,  except  in  cases  of 
sickness  or  death  in  the  pupiFs  family,  or  other  reasonable  cause. 


382  THE  president's  address. 

or  unless  the  pupil  be  thoroughly  and  systematically  instructed 
for  a  like  period  elsewhere,  provided  that  there  be  a  school  in 
session  within  two  miles  of  the  pupiPs  home  by  the  nearest 
traveled  road.  A  truant  officer  is  provided  to  ascertain  any 
violations  of  the  law  and  see  to  its  enforcement.  Any  employer 
who  induces  the  absence  of  such  child  from  school  or  employs 
such  child  unlawfully  absent  is  subject  to  a  fine  and  imprison- 
ment. Teachers  are  likewise  charged  with  co-operation  in  the 
enforcement  of  the  law. 

Virginia  has  provided  for  the  retirement  and  pensioning  of 
public  teachers  who  have  taught  in  the  public  schools  of  the 
state  an  aggregate  of  twenty  years,  if  such  persons  have  main- 
tained a  good  record  and  by  reason  of  physical  or  mental  infirmity 
or  old  age  are  incapable  of  rendering  efficient  service  as  teachers. 
Voluntary  application  may  be  made  under  the  same  conditions 
by  one  who  has  taught  for  twenty-five  years. 

Finance. 

Louisiana  has  amended  Art.  2924  of  its  Civil  Code,  relating 
to  interest.  Legal  interest  is  fixed  at  five  per  cent  per  annum  on 
all  sums  which  are  the  subject  of  a  judicial  demand,  and  on 
sums  at  banks  at  the  rates  fixed  by  their  charters.  The  amount 
of  conventional  interest  shall  not  exceed  eight  per  cent  per 
annum,  and  the  same  must  be  fixed  in  writing. 

Fish  and  Game. 

Various  acts  have  been  passed  by  the  states  in  which  sessions 
of  the  legislatures  have  been  held  during  the  past  year,  in  rela- 
tion to  fish  and  game,  but  as  such  statutes  are  chiefiy  of  local 
interest,  it  is  hardly  necessary  to  notice  them  here.  All  seasons 
have  generally  been  accepted  as  open  for  the  destruction  of 
foxes,  but  the  sporting  disposition  of  the  South  Carolinians  has 
asserted  itself  in  an  act  which  makes  it  unlawful  to  take  in  any 
manner  a  fox  in  certain  counties  between  the  fifteenth  day  of 
February  and  the  first  of  September. 

It  may  be  noted  that  Louisiana  has  passed  an  act  declaring 


JACOB   M.   DICKINSON.  383 

diamond-back  terrapins  the  property  of  the  state,  and  regulating 
the  catching,  killing  and  sale  of  the  same. 

Forestry. 

Alabama  has  provided  for  a  State  Commission  of  Forestry, 
defining  its  duties,  and  requiring  it  to  publish  annually  "  a 
report  upon  the  forc^st  conditions  in  Alabama,  with  reference  to 
the  preservation  of  forests,  the  effects  of  the  destruction  of  forests 
upon  the  welfare  of  the  state,  and  all  other  matters  pertaining 
to  the  subject  of  forestry."  It  is  also  made  the  duty  of  the 
commission  to  report  to  each  session  of  the  legislature  the  results 
of  their  investigations  and  to  recommend  desirable  legislation 
with  reference  to  forestry. 

A  resolution  was  passed  by  the  legislature  of  Illinois  providing 
for  a  Forest  Preserve  District  Commission  to  investigate  and 
report  in  regard  to  the  creation  of  forest  preserve  districts  and 
to  recommend  legislation  in  regard  thereto. 

Louisiana  has  provided  for  a  commission  for  the  conservation 
of  the  natural  resources  of  the  state,  to  be  known  as  the  Com- 
mission on  Natural  Resources,  and  has  provided  for  its  adminis- 
tration and  duties.  By  another  act,  Louisiana  has  established  a 
Chair  of  Forestry  in  the  State  University. 

The  State  of  Maryland  has  passed  an  act  consenting  ta  the 
acquisition  by  the  United  States  of  lands  in  the  mountain  region 
of  Maryland  for  the  establishment  of  a  National  Forest  Reserve, 
and  has  consented  that  Congress  may  pass  laws  for  the  manage- 
ment, control  and  protection  of  the  same. 

Massachusetts  has  passed  an  act  to  provide  for  the  purchase  of 
forest  land  and  for  re-forestation.  By  another  act  it  is  provided 
that  land  upon  which  certain  specified  kinds  of  trees  are  planted 
to  the  number  of  not  less  than  six  hundred  per  acre  shall  be 
exempt  from  taxation  for  a  period  of  ten  years  after  said  trees 
have  grown  in  height  two  feet  on  the  average. 

Rhode  Island  has  provided  that  lands  worth  not  more  than 
twenty-five  dollars  per  acre  are  exempt  from  taxation  when 
planted  with  trees  of  named  kinds,  not  less  than  five  hundred 
trees  to  the  acre. 
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Insurance. 

Louisiana  has  enacted  a  number  of  statutes  relating  to  the 
subject  of  insurance.  By  one  act  the  organization  of  Industrial 
Life  Insurance  Companies  is  authorized,  and  such  companies  are 
required  to  make  a  deposit  with  the  State  Treasurer.  The  act 
provides  that  stock  companies  shall  have  a  fully  paid  up  capital 
and  that  mutual  companies  shall  have  an  initial  fund,  and  has 
provided  for  the  issuance  of  licenses  to  them  by  the  Secretary  of 
State  before  they  begin  business.  Another  act  has  been  passed 
to  prevent  discrimination  between  policy-holders  of  life  insurance 
companies  doing  business  in  the  state  by  the  sale  of  special  con- 
tracts or  other  inducements  under  pretense  of  making  such 
holders  agents  of  the  company,  and  providing  penalties  for  the 
enforcement  of  the  act. 

Louisiana  has  passed  an  act  providing  for  the  organization  of 
insurance  companies  on  the  stock  plan  in  that  state;  the  kinds 
of  insurance  which  can  be  transacted,  the  amount  of  capital  re- 
quired for  such  companies  other  than  companies  formed  for  the 
purpose  of  transacting  life,  health,  accident,  burial  or  sick 
benefit  insurance  on  the  industrial  plan.  By  another  act,  fire 
insurance  companies  are  required  to  furnish  blanks  for  proof  of 
loss,  failure  to  do  so  being  deemed  a  waiver  of  the  requirement 
of  any  statement  or  proof  of  loss  at  the  hands  of  the  insured 
person,  firm  or  corporation.  Prompt  settlement  by  insurance 
companies  for  losses  is  required,  and  upon  failure  to  settle  within 
the  designated  time,  the  insurance  company  becomes  liable  to  a 
penalty  of  twelve  per  cent  on  the  amount  of  the  loss  as  damages. 

Another  act  provides  for  the  organization  of  mutual  life  insur- 
ance companies,  and  requires  a  deposit  from  the  same. 

Louisiana  has  passed  an  act  providing  that  no  policy  thereafter 
issued  by  any  insurance  company  authorized  to  do  business  in  the 
state,  shall  contain  any  clause  or  provision  requiring  the  assured 
to  take  out  or  maintain  a  larger  amount  of  insurance  than  that 
covered  by  such  policy,  nor  in  any  way  providing  that  the  assured 
shall  be  liable  as  co-insurer  with  the  company  issuing  the  policy 
for  any  part  of  the  loss  or  damage  which  may  be  occasioned  by 
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fire,  lightning  or  windstorm  to  the  property  located  in  the  State 
of  Louisiana  covered  by  such  loss  or  damage,  or  any  part  thereof, 
by  reason  of  the  failure  of  the  assured  to  take  out  and  maintain 

■r 

other  insurance  upon  said  property. 

The  State  of  Louisiana  has  also  enacted  that  life,  health,  and 
accident  companies  which  issue  policies  or  contracts  of  insurance 
to  the  assured  without  a  medical  examination  by  a  physician, 
shall  waive  their  right  to  claim  forfeiture  for  misrepresentations 
under  certain  conditions. 

Ohio  has  passed  a  very  comprehensive  up-to-date  insurance  law, 
providing  that  any  one  soliciting  insurance  shall  be  regarded  as 
the  agent  of  the  company,  that  no  such  company  shall  make  any 
discrimination  in  favor  of  individuals  of  the  same  class  and 
equal  expectation  of  life  as  to  premiums,  etc.,  that  the  policy 
must  clearly  set  forth  the  contract,  that  there  shall  be  no  special 
favors,  that  no  stock,  bonds  or  other  securities  shall  be  disposed  of 
in  connection  with  the  policy,  that  no  domestic  life  insurance 
company  shall  disburse  one  hundred  dollars  or  more  unless  evi- 
denced by  voucher,  that  every  company  shall  file  statements  as 
to  profits  and  loss  with  reference  to  each  kind  of  insurance,  that 
no  misrepresentation  shall  be  made  as  to  funds  or  assets,  and 
there  shall  be  annual  net  valuations  of  all  outstanding  policies. 

South  Carolina  has  established  a  separate  and  distinct  depart- 
ment of  the  state  government,  to  be  known  as  the  Insurance 
Department,  charged  with  the  enforcement  and  execution  of  the 
laws  relating  to  insurance,  devolving  upon  it  duties  hitherto  per- 
formed in  that  respect  by  the  State  Treasurer  and  Comptroller- 
Oeneral.  It  is  given  authority  to  issue  and  revoke  licenses  to 
insurance  companies,  examination  and  license  of  every  insurance 
company  being  a  conditon  precedent  to  its  right  to  do  business. 

By  amendment  to  its  existing  law.  West  Virginia  has  brought 
all  companies  thereafter  engaged  in  the  state  in  the  class  of  insur- 
ance mentioned  in  the  act  and  all  guaranty,  surety  and  indem- 
nity companies,  and  all  companies  of  similar  character,  under  the 
same  law  which  provides  for  the  examination  and  supervision  by 
the  Auditor  of  insurance  companies  incorporated  by  the  state. 

16 
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Labor  and  Factories. 

Louisiana  has  passed  an  act  creating  a  Bureau  of  Labor  and 
Industrial  Statistics,  and  providing  for  the  appointment  of  a 
commissioner  to  be  known  as  the  Commissioner  of  Labor  and 
Industrial  Statistics  of  Louisiana,  and  prescribing  his  powers 
and  duties. 

Another  act  of  Louisiana  requires  that  mechanics  employed  on 
all  state  or  public  buildings  or  public  works  in  cities  exceeding 
ten  thousand  population  throughout  the  state,  shall  be  citizens 
of  the  state,  except  under  certain  conditions,  and  shall  have  paid 
one  poll  tax;  and  penalties  are  provided  for  a  violation  of  the 
provisions  of  the  act. 

Massachusetts  has  passed  an  act  providing  for  an  employer's 
submitting  to  the  State  Board  of  Conciliation  and  Arbitration  a 
plan  for  compensation  to  injured  employes,  and  approval  by  said 
board.  Upon  approval,  it  shall  be  lawful  to  enter  into  a  contract 
by  which  employe  shall  release  employer  from  all  liability  and 
accept  in  lieu  thereof  the  compensation  provided  in  such  plan. 
Parents  and  guardians  may  make  an  agreement  binding  a  minor. 
It  is  provided,  however,  that  the  making  of  such  contract  by  the 
employe  shall  not  be  a  condition  of  employment. 

Mississippi  has  abolished  the  hiring  of  county  prisoners  to  any 
individual  or  corporation  for  any  purpose,  and  has  provided  that 
county  farms  are  to  be  established  by  Boards  of  Supervisors  for 
working  county  convicts,  or  they  may  be  kept  in  jail  or  may  be 
worked  on  public  roads  or  any  other  work  of  an  exclusive 
character. 

Mississippi  has  enacted  that  any  public  service  corporation 
blacklisting  or  refusing  employment  to  telegraph  operators  only 
because  of  their  affiliation  with  a  labor  organization,  shall  be 
liable  to  actual  and  exemplary  damages. 

Liquors. 

Alabama  has  passed  an  act  prohibiting  the  manufacture, 
sale,  barter,  exchange,  or  giving  away  to  induce  trade  of  alco- 
hols, spirituous,  vinous  and  malt  liquors,  except  the  sale  of 
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alcohol  in  certain  cases  and  upon  certain  conditions,  and  ex- 
cept the  sale  of  wines  for  sacramental  purposes.  The  act  does 
not  prohibit  the  social  serving  of  liquors  and  beverages  in  pri- 
vate residences  in  ordinary  social  intercourse.  Alabama  has 
also  enacted  that  any  person  who  keeps  for  sale  intoxicating 
drinks  within  a  territory  where  such  sale  is  prohibited,  shall 
on  conviction  be  fined  up  to  $500  and  sentenced  to  hard  labor 
for  not  less  than  six  nor  more  than  twelve  months.  This  act 
provides  that  wherever  any  of  such  liquors  are  delivered  to  a 
carrier  for  a  destination  in  a  prohibition  territory  c.  o.  d.,  the 
carrier  shall  be  held  as  the  agent  of  the  consignor  until  deliv- 
ered and  the  servant  or  agent  of  the  carrier  delivering  and 
receiving  pay  therefor  within  such  prohibition  district  must 
on  conviction  be  fined  and  imprisoned.  This  act  was  doubtless 
intended  to  apply  to  liquors  carried  in  interstate  commerce. 
It  is  approved  November  23,  1907,  and  apparently  in  igno- 
rance of  the  decision  of  the  Supreme  Court  of  the  United  States 
in  Adanis  Express  Company  v.  Kentucky,  206  TJ.  S.  129,  decided 
May  13,  1907,  which  held  that  a  statute  similar  in  terms  enacted 
by  the  State  of  Kentucky,  was,  as  applied  to  shipments  from  one 
state  to  another,  an  attempt  to  regulate  interstate  commerce  and 
beyond  the  powers  of  the  state. 

Another  statute  of  Alabama  provides  that  any  person  who 
shall  publicly  drink  intoxicating  liquors  in  the  presence  of 
passengers  on  any  car,  shall  be  guilty  of  a  misdemeanor,  pun- 
ishable by  fine  or  imprisonment,  but  the  act  is  not  applicable 
to  smoking  compartments,  closets,  dining  or  buffet  cars.  Con- 
ductors are  invested  with  police  powers  to  enforce  the  act. 

Louisiana  has  passed  an  act  making  it  unlawful  for  any 
person  to  drink  intoxicating  liquors  of  any  kind  in  or  upon 
any  railway  passenger  train,  or  coach,  or  closet,  vestibule  thereof 
or  platform  connected  therewith,  while  said  train  or  coach  is  in 
the  service  of  passenger  transportation  within  the  State.  A 
penalty  by  fine  or  imprisonment  is  provided  for.  The  act  does 
not  apply  to  the  drinking  of  liquor  with  meals  on  regular  dining 
cars. 
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Mississippi  prohibits  the  manufacture,  sale,  barter,  or  giving 
away  to  induce  trade  of  anv  vinous,  alcoholic,  malt,  intoxicating 
or  spirituous  liquors,  provided  that  homemade  wines  may  be 
produced  for  domestic  or  household  uses  only.  Druggists  may 
sell  under  certain  limitations  pure  alcohol  for  medicinal  pur- 
poses only,  and  grain  alcohol  to  chemists  and  bacteriologists, 
and  wine  for  sacramental  purposes.  All  licenses  to  sell  liquor 
shall  cease.  Mississippi  has  passed  an  act  amending  the  law  in 
reference  to  intoxicating  liquors  shipped  into  the  state  c.  o.  d. 
or  with  the  bill  of  lading  attached,  providing  that  the  receivers 
of  such  liquors  shall  not  remove  them  more  than  one  hundred 
feet  from  the  point  of  delivery  by  the  carrier,  that  they  shall  not 
be  disposed  of  at  a  greater  distance  than  one  hundred  feet  from 
the  point  of  receipt,  and  that  it  shall  be  unlawful  to  sell  or  give 
away  any  part  thereof.  It  is  made  unlawful  for  any  person 
in  the  state  to  have  in  possession  any  intoxicating  liquors  for 
the  purpose  of  selling  the  same  or  giving  the  same  away,  and 
possession  by  any  person  of  one-half  gallon  or  more  of  such 
liquors  shipped  after  the  enactment  of  the  law  into  the  state 
upon  condition  of  payment  on  delivery  is  prima  facie  evidence 
of  guilt.  By  another  act,  Mississippi  has  made  more  stringent 
its  anti-liquor  laws,  punishing,  with  fine  or  imprisonment  or 
both,  persons  who  sell  or  give  away  liquors,  making  the  posses- 
sion of  a  United  States  license  or  application  for  retailing  liquor 
presumptive  evidence  of  guilt,  and  that  such  liquors  shall  be 
seized  and  destroyed.  Any  one  soliciting  orders  for  the  sale  of 
such  liquors,  whether  the  delivery  shall  be  within  or  without  the 
state,  it  being  contemplated  that  they  shall  be  brought  into  the 
state,  is  guilty  of  a  misdemeanor.  If  any  person  carry  to  any 
place  of  amusement  or  place  of  entertainment  or  public  assem- 
blage any  intoxicating  liquors,  he  is  subject  to  a  fine  of  fifty 
dollars  or  imprisonment  or  both,  provided,  however,  that  the  act 
does  not  prevent  the  use  of  liquors  in  the  dispensation  of  hospi- 
tality at  one's  own  house.  Debts  incurred  for  liquors  are  not 
collectible.  The  State  of  Mississippi  passed  a  resolution  on 
March  21,  1908,  that  the  United  States  Senators  and  Represen- 
tatives in  Congress  from  the  State*  of  Mississippi  are  requested 
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to  urge  the  passage  of  such  measures  as  will  prevent  the  issuance 
by  the  United  States  government  of  revenue  licenses  for  the  sale 
of  intoxicating  liquors  in  any  state  which  prohibits  such  sale. 

North  Carolina  has  prohibited  the  manufacture  and  sale  of 
intoxicating  liquors  in  North  Carolina  except  under  certain  con- 
ditions. The  act  gives  a  luminous  definition  of  intoxicating 
liquors — defining  them  as  "liquors  that  will  produce  intoxica- 
tion." The  act  empowers  counties  or  municipalities  to  prohibit 
the  sale  of  such  liquors  by  pharmacists.  The  statute,  however, 
is  not  to  go  into  effect  until  a  majority  of  the  electors  shall  have 
voted  "against  the  manufacture  and  sale  of  intoxicating 
liquors."  Another  act  of  North  Carolina  provides  that  upon  a 
criminal  prosecution  of  a  physician  for  giving  a  prescription  of 
liquors  to  persons  not  in  good  faith  patients  and  in  need  of  such 
liquors,  it  shall  be  prima  facie  evidence  of  guilt  that  the  person 
to  whom  the  prescription  was  given  was  able  to  go  about  from 
place  to  place,  and  that  such  physician  has  not  previously 
written  for  such  person  any  prescription  except  for  such  liquors. 

An  act  of  Ohio  of  March  5,  1908,  provides  for  a  county  unit 
local  option. 

South  Carolina  has  passed  an  act  to  provide  for  the  teaching 
of  physiology  and  hygiene  in  the  public  schools,  and  that  the 
nature  of  alcoholic  drinks  and  narcotics,  as  to  their  effect  upon 
the  human  system,  shall  be  included  in  the  branches  of  study 
in  the  public  schools.  A  failure  upon  the  part  of  the  officer  or 
teacher  in  control  to  comply  with  the  requirements  of  the  act 
shall  be  visited  by  removal  from  office.  The  same  state  has  also 
passed  an  act  prohibiting  the  drinking  of  intoxicating  liquors  in 
the  presence  of  any  passengers  or  on  any  passenger  car  in  the 
state,  and  making  the  offender  guilty  of  a  misdemeanor,  subject 
to  fine  and  imprisonment.  It  provides,  however,  that  the  act 
shall  not  apply  to  any  dining  or  buffet  car. 

West  Virginia  has  made  all  places,  including  drug  stores, 
clubs,  orders  or  associations,  where  intoxicating  liquors  are 
stored,  sold,  vended,  given  away  or  furnished  contrary  to  law, 
nuisances,  and  has  invested  courts  of  equity  with  power  to  abate 
them.    The  court  is  also  vested  with  power  to  revoke  any  license 
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theretofore  issued  for  the  sale  of  intoxicating  liquors  on  the  prem- 
ises. All  licensed  rooms,  except  drug  stores,  where  liquors  are 
sold,  or  kept  for  sale,  either  at  wholesale  or  retail,  are  required 
to  be  kept  securely  locked  on  Sunday  from  twelve  midnight, 
Saturday,  to  five  o'clock  Monday  morning,  and  no  person  shall 
be  permitted  in  such  room  for  any  purpose  during  the  days  and 
hours  specified.  Side-door  connections  are  forbidden  and  the 
bar  and  all  parts  of  the  room  shall  be  in  plain  view  from  the 
street  day  and  night,  unobstructed  by  any  device,  and  a  light 
shall  be  kept  burning  in  the  room  during  day  and  night. 

Livestock. 

Kansas  has  passed  an  act  providing  for  the  inspection  of  con- 
centrated feeding  stuff,  and  for  the  marking  of  same. 

Louisiana  has  established  a  State  Live  Stock  Sanitary  Board, 
with  power  and  authority  to  regulate  live  stock  sanitary  matters, 
and  the  right  to  establish  and  maintain  quarantine  lines,  prevent 
the  introduction  and  spread  of  Texas  and  tick  fever,  or  any  of 
the  infections  or  contagious  diseases  of  live  stock,  and  also  pro- 
viding for  the  appointment  of  inspectors  and  fixing  their  duties. 
Louisiana  has  also  passed  an  act  to  regulate  the  practice  of  vet- 
erinary medicine  and  veterinary  surgery,  and  to  define  and  pun- 
ish offenses  committed  in  violation  of  the  act. 

Mississippi  has  created  a  live  stock  sanitary  board,  for  the 
purpose  of  dealing  with  infectious  diseases  of  animals.  Such 
board  is  to  consist  of  the  Commissioner  of  Agriculture,  Pro- 
fessor of  Animal  Husbandry  at  the  Agricultural  and  Mechanical 
College  and  Professor  of  Veterinary  Science  at  the  Agricultural 
and  Mechanical  College,  and  two  other  members  appointed  by 
the  Governor  as  representatives  of  livestock  breeders  of  the  state. 
The  importation  of  infected  animals  into  the  state,  contrary  to 
the  rules  and  regulations  of  the  board,  is  forbidden  and  violation 
of  this  provision  of  the  act  is  made  a  misdemeanor  punishable 
by  fine  or  imprisonment.  The  board  is  authorized  to  maintdin 
quarantine  lines,  to  appoint  inspectors  and  to  inspect  and  disin- 
fect livestock  and  premises.  An  act  was  passed  by  Mississippi 
to  regulate  the  sale  and  inspection  and  analysis  of  feeding  stuff 
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offered  for  sale  in  the  state,  and  manufacturers,  dealers  or  per- 
sons soliciting  orders  for  such  commercial  feeding  stuffs  are  re- 
quired to  submit  samples  to  the  state  chemist  for  inspection  and 
analysis  and  furnish  a  statement  of  constituent  elements. 

In  order  to  maintain  or  improve  the  breed  of  stock,  Maryland 
has  provided  that  owners  of  stallions  or  jacks  offered  for  public 
service  shall  file  with  a  clerk  of  court  a  statement  showing  the 
name,  age,  pedigree  and  record  if  known,  and  if  not  known,  then 
such  fact. 

New  Jersey  provides  for  the  establishment  of  a  Livestock  Com- 
mission, the  purchase  and  maintenance  of  stallions  of  draft  and 
coach  type  for  distribution  and  use  in  counties  where  breeders' 
associations  are  organized  and  to  provide  dams  for  breeding 
which  shall  conform  to  standards  established  by  the  commission, 
and  to  aid  in  the  selection  and  distribution  of  sires  and  dams. 
There  are  provisions  for  the  examination,  registration  and  leas- 
ing of  all  st-allions  and  jacks  offered  for  public  service. 

Virginia  has  passed  an  act  providing  for  the  inspection  of 
concentrated  feeding  stuff,  and  for  the  marking  of  same. 

Master  and  Servant. 

The  State  of  South  Carolina  has  enacted  that  any  person  who 
shall  make  a  contract  for  personal  service  and  shall  fraudulently, 
with  malicious  intent  to  injure  his  employer,  refuse  to  render 
such  service  shall  be  guilty  of  a  misdemeanor,  and  provides  a 
reciprocal  liability  as  to  the  employer,  making  the  failure  to 
perform  the  contract  without  suflBcient  cause  and  to  the  injury 
of  the  other  prima  facie  evidence  of  a  guilty  intent.  Similar  pro- 
visions are  made  in  respect  to  the  procurement  of  advances  of 
money  or  other  things  of  value  by  the  employe.  A  reciprocal  re- 
lation as  to  the  promise  to  advance  is  established  in  respect  to 
the  employer.  Such  contracts  may  be  either  verbal  or  written. 
The  punishment  is  a  fine  of  from  twenty-five  to  one  hundred  dol- 
lars or  imprisonment.  The  act  provides  that  it  shall  not  apply 
where  the  inducement  or  consideration  of  such  contract  is  money 
or  other  thing  of  value  advanced  to  or  for  the  employe  prior  to 
the  commencement  of  service  thereunder.    The  purpose  of  this 
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provision  doubtless  is  to  guard  the  act  from  being  applied  to 
advances  made  to  immigrant  laborers.  In  all  other  respects  the 
act  is  similar  to  those  which  are  styled  peonage  acts,  the  consti- 
tutionality of  which  is  now  under  consideration,  and  the  opera- 
tions of  which  are  being  investigated  by  Congress. 

Massachusetts  has  abolished  the  doctrine  of  assumed  risks  and 
also  that  of  fellow-servants,  where  the  employer  is  a  railroad 
corporation. 

Public  Health  and  Safety. 

Alabama  has  passed  an  act  "  to  regulate  the  practice  of  phar- 
macy and  the  sale  of  poisons  in  cities  and  towns  of  more  than 
nine  hundred  inhabitants." 

Alabama  has  provided  for  the  establishment  of  an  epileptic 
colony,  "  to  secure  the  humane,  curative,  scientific  and  econom- 
ical care  of  epileptics,  exclusive  of  violently  insane  persons  who 
may  require  treatment  at  an  insane  hospital.*' 

Kansas  prohibits  the  use  of  sulphites  and  any  preparation  con- 
taining sulphur  dioxide,  or  any  secret  preparation  in  the  manu- 
facture of  meat  products,  and  meat  products  so  treated  are  de- 
clared to  be  adulterated,  and  the  offender  is  subject  to  the 
penalties  relating  to  adulterated  foods. 

Kentucky  has  passed  a  pure  food  law  and  an  act  to  encourage 
the  establishment  of  a  tuberculosis  sanitarium. 

Louisiana  has  created  a  Board  of  Osteopathy  and  provided  for 
regulating  the  practice  of  osteopathy. 

Louisiana  has  made  it  unlawful  to  sell,  give,  barter  or  ex- 
change at  retail  any  cocaine  or  "  crown,'*  or  concoction  of  which 
cocaine  is  the  principal  ingredient,  except  upon  the  written  pre- 
scription each  time  of  an  authorized  physician. 

Louisiana  has  also  passed  an  act  prohibiting  spitting  on  floors 
or  walls  of  public  buildings. 

By  another  act,  Louisiana  has  provided  regulations  for  the 
swinging  of  scaffolding  in  construction  work  in  cities  of  30,000 
or  over.  That  state  has  also  passed  an  act  providing  that  all 
the  doors  for  ingress  and  egress  to  public  school  houses,  churches, 
court  houses,  assembly  rooms,  halls,  theatres,  factories  with  more 
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thaD  twenty  employes,  and  of  all  other  buildings  of  public  re- 
sort, where  people  are  wont  to  assemble,  shall  be  swung  so  as 
to  open  outwardly  from  the  audience  rooms,  class  rooms,  halls 
or  work  shops.  But  such  doors  may  be  swung  on  double- jointed 
hinges.    The  State  of  Rhode  Island  has  passed  a  similar  act. 

Maryland  has  brought  professional  Christian  science  healers 
within  the  operation  of  the  statutory  regulations  concerning 
practitioners  of  medicine,  by  making  them  applicable  to  persons 
who  for  hire,  gratuity  or  compensation,  undertake  by  mental 
or  other  process  to  cure  or  heal  bodily  or  mental  ailments. 

Massachusetts  has  provided  for  instruction  in  the  public 
schools  as  to  tuberculosis  and  its  prevention.  It  prohibits  the 
manufacture  and  sale  of  cocaine  and  articles  containing  cocaine, 
and  forbids  in  any  place  of  public  amusement  or  of  public  resort 
any  lung-testing  machine  or  similar  contrivance,  the  use  of  which 
requires  the  application  of  any  part  thereof  to  the  lips.  Massa- 
chusetts authorizes  towns  to  appropriate  money  for  and  to  estab- 
lish and  maintain  public  gymnasiums  and  swimming  baths,  and 
requires  that  every  city  and  town  having  a  population  of  more 
than  ten  thousand  shall  provide  a  public  playground  for  the 
minors  of  such  city  or  town,  and  at  least  one  additional  one  for 
every  additional  twenty  thousand  of  its  population,  provided 
that  such  cities  and  towns  shall  accept  the  provisions  of  the  act 
by  a  vote. 

New  York  has  passed  a  law  declaring  tuberculosis  to  be  an 
infectious  and  communicable  disease,  and  requiring  reports 
from  physicians  and  others  of  all  those  known  to  have  tubercu- 
losis. It  also  provides  for  examination  and  keeping  of  a  regis- 
ter and  for  disinfection  of  premises,  and  prohibits  the  occupancy 
of  premises  that  have  been  infected,  except  upon  certain  condi- 
tions. It  declares  that  any  person  having  tuberculosis  who  shall 
not  exercise  proper  care,  shall  be  guilty  of  a  nuisance  and  upon 
failure  to  comply  with  regulations  provided  therefor,  such  per- 
son shall  be  guilty  of  a  misdemeanor. 

Ohio  has  passed  an  act  "to  authorize  the  State  Board  of 
Health  to  require  the  purification  of  sewage  and  public  water 
supplies  and  to  protect  streams  against  pollution." 
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By  another  act,  somewhat  similar  to  the  federal  Pure  Pood 
and  Drug  Act,  Ohio  regulates  the  branding  of  drugs  and  foods. 

Ohio  makes  it  a  criminal  offense  for  any  person  to  sell,  ex- 
change or  deliver  or  have  in  his  custody  or  possession  with  intent 
to  sell,  exchange  or  deliver,  adulterated  milk  or  milk  to  which 
water  or  any  foreign  substance  has  been  added,  or  milk  from 
cows  fed  on  wet  distillery  waste  or  starch  waste  or  cows  kept  in 
a  dairy  or  place  which  has  been  declared  to  be  unclean  by  a 
health  oflScer,  or  from  diseased  or  sick  cows. 

Ohio  has  passed  an  act  making  it  a  criminal  offense  to  sell, 
barter  or  give  away  alkaloid  cocaine  except  upon  the  prescription 
of  a  physician. 

By  another  act,  Ohio  provides  for  compulsory  fire  drills  in 
every  public  and  private  school  having  an  average  daily  attend- 
ance of  fifty  or  more  pupils. 

Ohio  has  provided  for  the  establishment  of  county  hospitals 
for  the  care  and  treatment  of  inmates  of  county  infirmaries  and 
other  residents  of  the  counties  suffering  from  tuberculosis. 

Ohio  has  passed  an  act  to  regulate  the  manufacture  and  sale  of 
renovated  or  process  butter,  and  requires  packages  containing 
such  butter  to  be  marked  with  the  words  "  renovated  butter  "  or 
"  process  butter .'' 

Ohio  has  established  a  State  Dental  Board,  prescribing  its 
powers  and  duties,  and  has  provided  for  the  examination  and 
licensing  of  persons  applying  for  the  privilege  of  practicing 
dentistry  within  the  state. 

For  the  first  time,  the  State  of  South  Carolina  seems  to  have 
provided  for  a  State  Health  officer,  although  it  previously  had  a 
State  Board  of  Health.  It  also  enables  cities  of  more  than 
twenty  thousand  population  to  establish  and  maintain  public 
baths,  and  fix  rates  for  their  use. 

South  Carolina  has  authorized  its  Board  of  Medical  Examiners 
to  revoke,  subject  to  judicial  review,  the  license  of  any  physician 
or  surgeon  who  is  guilty  of  a  felony  or  gross  immorality,  or  so 
addicted  to  the  liquor  or  drug  habit  as  to  render  him  unfit  to 
practice  medicine,  or  if  he  has  been  convicted  of  illegal  practices. 
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Virginia  has  passed  a  statute  providing  for  the  examination  of 
persons  in  care  of  institutions  supported  from  the  public  funds^ 
and  if  tuberculosis  shall  be  discovered,  for  the  separation  of  such 
persons  from  the  other  inmates  not  so  affected.  Provisions  are 
made  for  disinfection.  It  is  made  an  offense  punishable  by  fine 
for  any  person  knowingly  to  permit  any  one  to  occupy  apart- 
ments previously  occupied  by  a  consumptive  before  they  shall 
have  been  disinfected. 

Virginia  has  provided  for  a  Dairy  and  Food  Commissioner, 
with  power  to  inquire  into  dairy  and  food  and  drink  products  and 
articles  which  are  food  or  drinks  or  their  constituents.  He  shall 
cause  proceedings  to  be  commenced  against  any  person  for  the 
enforcement  of  the  laws  relative  to  adulteration,  impure  or  un- 
wholesome food.  He  shall  examine  into  the  sanitary  conditions 
in  the  operation  of  any  bakery,  confectionery  or  ice  cream  plant 
or  place  where  any  food  or  drink  products  are  manufactured, 
stored  or  deposited  or  sold.  He  shall  seize  any  food  or  dairy 
products,  substitutes  therefor  or  imitations  thereof,  which  are 
contrary  to  the  provisions  of  the  act  or  other  laws.  Such 
property,  properly  seized,  may  be  forfeited  to  the  state  and  by  it 
destroyed.  He  shall  encourage  the  dairy  industry  of  the  state, 
and  for  that  purpose  shall  investigate  the  general  condition  of  all 
plants  appertaining  thereto,  and  may  cause  instructions  to  be 
given  in  order  to  secure  the  proper  feeding  and  care  of  cows  and 
the  practical  operation  of  any  such  plant.  Persons  violating  the 
law  shall  be  guilty  of  a  misdemeanor  punishable  by  a  fine  or 
imprisonment  in  jail. 

A  statute  has  been  passed  by  Virginia  prohibiting  the  sale 
or  giving  away  or  otherwise  dispensing  cocaine,  alpha  or  beta 
eucaine  or  any  mixture  of  either,  except  on  the  prescription  of  a 
licensed  physician.  The  same  state  has  also  passed  an  act  to  regu- 
late the  practice  of  pharmacy  and  the  composition,  branding, 
possession,  dispensing  and  sale  of  drugs,  poisons  and  narcotics. 

Virginia  requires  the  owners  and  agents  of  peanut  cleaning 
establishments  and  cotton  factories  to  furnish  operatives  with  a 
sponge  shield  to  protect  them  against  inhaling  the  dust. 
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Public  Service  Corporations. 
(Other  than  Bailroads.) 

Louisiana  has  passed  an  act  "requiring  all  persons  and  cor- 
porations operating  telegraph  or  telephone  lines  to  pay  either 
at  the  point  wliere  the  message  is  to  be  delivered,  or  at  the 
point  where  the  message  is  offered  for  transmission,  at  the  option 
of  the  person  making  the  claim,  for  all  damages  that  may  arise 
from  the  failure,  refusal  or  neglect  to  transmit  or  to  deliver,  or 
from  any  delay  made  in  the  transmission  or  the  delivery  of  any 
message  handled  by  them,  or  offered  them  for  transmission,  and 
conferring  upon  courts  at  the  place  where  the  message  is  to  be 
delivered,  or  the  courts  where  the  message  is  offered  for  trans- 
mission, or  the  courts  of  the  domicile  of  such  person  or  cor- 
poration, jurisdiction,  at  the  option  of  the  party  bringing  the 
suit."  ^ 

Mississippi  has  provided  that  in  addition  to  damages,  a  penalty 
of  tvFenty-five  dollars  may  be  recovered  against  telephone  and 
telegraph  companies  for  failure  to  transmit  properly  or  deliver 
promptly  messages  intrusted  to  them  for  ti-ansmission.  It  has 
enacted  that  an  express  company  shall  be  subject  to  a  penalty 
of  twenty-five  dollars  in  addition  to  damages,  for  demanding 
or  receiving  any  charge  w^hich  has  been  paid  or  a  greater  sum  than 
that  for  which  the  company  agreed  to  perform  the  service,  or 
more  than  reasonable  compensation  for  any  service  rendered. 
It  has  also  provided  for  a  penalty  of  twenty-five  dollars  recover- 
able for  overcharging  for  telephone  or  telegraph  messages,  and 
the  test  of  liability  is  whether  or  not  the  charge  is  a  reasonable 
compensation  for  the  service  rendered.  In  the  enforcement  of 
this  act,  it  would  probably  be  left  to  a  jury  in  each  particular 
case  to  determine  whether  or  not  the  charge  was  reasonable,  and 
in  one  instance  the  company  might  be  forced  to  pay  a  penalty 
where  in  another  instance  for  the  same  service  a  jury  would 
decide  that  the  charge  was  reasonable. 

Railroads  and  Common  Carriers. 

The  State  of  Alabama  has  probably  passed  more  legislation 
affecting  railroads  than  any  other  state  within  the  same  period. 
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The  legislature  held  three  sessions  during  the  year  1907.  The 
second  session  concluded  its  labors  on  the  seventh  of  August. 
Doubtless  my  predecessor  included  in  his  review  of  legislation 
the  acts  passed  at  that  session.  The  third  session  began  on  the 
seventh  of  November.  Litigation  having  arisen  in  respect  of  the 
acts  previously  passed^  in  order  to  avoid  the  effect  of  the  decisions 
of  the  Supreme  Court  of  the  United  States  that  a  state  oflBcer 
charged  specially  with  the  enforcement  of  a  statute  which  would 
deprive  a  person  of  property  without  due  process  of  law,  could 
be  enjoined,  an  act  was  passed  excluding  from  the  railroad  com- 
mission and  the  members  thereof  and  the  Attorney-General,  all 
power,  authority  or  duty  to  enforce  any  rates,  fares  or  charges 
for  the  transportation  of  any  passengers  which  had  been  or  which 
may  thereafter  be  prescribed  by  statute,  or  which  had  been  or  may 
be  established  by  the  railroad  commission's  orders.  A  series  of 
laws  was  enacted  prohibiting  any  representative  of  any  person  or 
corporation  operating  a  railroad  as  a  common  carrier  in  the  state 
from  receiving  for  intrastate  transportation  a  higher  rate  than 
that  established  by  statute;  prohibiting  common  carriers  from 
preventing  access  to  passenger  trains  by  the  use  of  any  means 
whatsoever  by  any  person  desiring  to  take  passage  for  intrastate 
travel,  when  such  person  has  offered  to  purchase  a  ticket  at  the 
rate  prescribed  by  law,  and  the  sale  has  been  refused ;  from  pub- 
lishing or  receiving  a  greater  rate  of  transportation  than  that  pre- 
scribed by  statute  or  established  by  the  railroad  commission; 
from  refusing  to  receive  property  or  passengers  for  transportation 
at  such  rate,  and  fixing  maximum  rates  to  be  charged  by  common 
carriers  for  intrastate  traffic. 

Severe  cumulative  penalties  are  provided  for  the  violation  of 
the  various  acts.  The  act,  omission  or  failure  of  any  oflBcer  or 
agent  is  made  the  act,  omission  or  failure  of  the  corporation. 
Besides  the  civil  remedies,  every  officer  or  agent  violating  or 
aiding  in  the  violation  of  any  law  or  the  order  of  the  railroad 
commission  is  made  guilty  of  a  misdemeanor,  punishable  by  a 
fine  not  exceeding  one  thousand  dollars.  The  violation  of  the 
act  prohibiting  a  charge  exceeding  the  maximum  rate  established 
is  punishable  in  each  instance  by  a  fine  up  to  two  thousand 
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dollars,  and  every  oflBcer,  agent  or  employe  aiding  in  charging 
such  excessive  rate  is  guilty  of  a  misdemeanor,  punishable  by  a 
fine  up  to  five  hundred  dollars.  To  prevent  relief,  the  extra- 
ordinary provision  is  made  that  no  suit  for  the  recovery  of  such 
forfeiture  shall  be  instituted  by  the  railroad  commission  or  any 
member  thereof  or  by  the  Attorney-General,  but  that  any  indi- 
vidual may  institute  and  prosecute  to  judgment  such  suit  in  the 
name  of  the  State  of  Alabama,  without  his  name  appearing  in 
the  complaint,  and  that  such  individual  shall  be  entitled  to  one- 
half  of  the  amount  recovered.  It  is  provided  that  such  suit  shall 
be  a  suit  by  the  State  of  Alabama. 

Ten  years  is  the  limitation  set  upon  an  action  brought  for  a 
refusal  to  carry  a  person  at  the  rate  fixed  by  law.  It  is  provided 
that  it  shall  be  no  defense  that  the  rate  under  consideration  has 
been  enjoined,  unless  the  party  plaintiff  to  the  instant  action 
was  a  party  to  the  injunction  proceedings.  The  several  railroad 
companies  doing  business  in  the  state  are  divided  by  name,  arbi- 
trarily, into  classes,  and  the  maximum  rates  which  they  may 
charge  are  established. 

The  railroad  legislation  of  Alabama  passed  during  the  year 
1907  fills  a  volume  of  240  pages.  The  enactments  embody 
almost  every  restrictive  measure  covered  by  the  legislation  of 
Congress  and  of  the  several  states.  They  are  the  outgrowth  of  a 
very  bitter  controversy  between  the  common  carriers  and  the 
state,  intensified  by  the  intervention  of  the  federal  courts.  In 
some  of  their  most  important  features  their  operation  is  sus- 
pended by  injunction  proceedings  now  pending.  They  indicate, 
if  not  wisdom,  certainly  great  ingenuity  and  resourcefulness,  and 
if  enforced,  will  solve  the  problem  of  government  ownership  by 
realizing  whatever  beneficial  results  and  whatever  injuries  may 
accrue  from  government  ownership  without  the  inconvenience  of 
the  exploitation  of  government  capital.  They  practically  take  the 
administration  of  the  railroads  in  almost  every  appreciable 
detail  away  from  the  owners  of  the  property.  It  is  probable  that 
the  resultant  of  the  whole  experiment  after  the  contest  shall  have 
been  settled  will  be  to  bring  about  a  repeal  of  many  features  of 
the  law,  a  modification  of  others,  and  a  better  realization  upon 
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the  part  of  the  public  service  corporations  of  their  duties  to  the 
public;  and  in  the  end  a  wholesome  condition  may  be  reached 
under  which  the  public  will  be  justly  served  and  the  rights  of 
property  protected.  We  cannot  believe  that  after  the  passions 
have  cooled  there  will  be  either  a  fixed  resolve  on  the  part  of  the 
state  to  confiscate  property  of  those  engaged  in  public  service  and 
paralyze  their  usefulness,  or  that  just  powers  of  the  state  for 
securing  the  public  interests  will  be  impaired,  but  that,  moderated 
by  wisdom  and  justice,  the  strife  will  be  one  which  will  proceed 
steadily  with  readjustment, 

"  Till  jarring  interests  of  themselves  create 
The  according  music  of  a  well  mix'd  state." 

Louisiana  has  enacted  that  every  claim  for  loss  of,  or  damage 
to,  property  or  freight  while  in  the  possession  of  any  common 
carrier  doing  business  in  the  state  shall  be  adjusted  and  paid 
within  thirty  days,  in  case  of  shipments  wholly  within  the  state, 
and  within  sixty  days  in  case  of  shipments  from  without  the 
state,  after  the  filing  of  such  claim  with  the  agent  of  such  com- 
mon carrier  at  the  point  of  destination  of  such  shipment,  pro- 
vided that  no  claim  shall  be  filed  until  after  arrival  of  the 
shipment  or  some  part  thereof  at  the  point  of  destination  or 
until  after  the  lapse  of  a  reasonable  time  for  the  arrival  thereof. 
A  penalty  ot  fifty  dollars  is  provided  for  failure  to  make  such 
settlement. 

Louisiana  has  enacted  that  it  shall  be  unlawful  for  any  com- 
mon carrier  engaged  in  intrastate  transportation  of  property,  or 
any  officer,  agent  or  employe  of  such  common  carrier,  or  for  any 
other  person  or  corporation  lawfully  authorized  by  such  common 
carrier  to  receive  information  therefrom,  knowingly  to  disclose 
or  to  permit  to  be  acquired  by  any  person  or  corporation  other 
than  the  shipper  or  consignee  without  the  consent  of  such  shipper 
or  consignee,  any  information  concerning  the  nature,  kind,  quan- 
tity, destination  or  consignee,  or  which  may  improperly  disclose 
his  business  transactions  to  a  competitor;  and  has  also  enacted 
that  it  shall  be  unlawful  for  any  person  or  corporation  to  collect 
or  knowingly  receive  such  information  which  may  be  so  used; 
provided  that  nothing  in  the  act  shall  be  construed  to  prevent 
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the  giving  of  such  information  in  response  to  legal  process  or  to 
state  or  federal  officers  in  the  exercise  of  their  powers,  or  to  any 
offi^cer  or  other  duly  authorized  person  seeking  such  information 
for  the  prosecution  of  persons  charged  with  or  suspected  of 
crime. 

Louisiana  has  enlarged  the  powers  of  its  railroad  commission, 
providing  that  said  commission  shall  have  power  to  require  rail- 
way companies  to  establish  stations  for  passengers  and  freight 
wherever  reasonably  necessary,  to  build  and  maintain  suitable 
cattle  guards,  to  require  switch  connections  between  different 
lines  in  certain  cases,  and  to  require  railroad  companies  to  furn- 
ish cars  for  the  movement  of  traffic  to  the  best  of  their  ability 
and  without  discrimination  when  such  connections  shall  have 
been  made. 

Another  act  of  Louisiana  requires  common  carriers  to  pay  at 
the  point  of  delivery  for  all  freight  they  may  fail,  refuse  or 
neglect  to  deliver,  or  for  all  damages  arising  from  such  failure  to 
deliver,  as  well  as  for  damages  to  freight  while  in  transit. 

Louisiana  has  passed  an  act  requiring  railroad  corporations 
operating  within  that  state  and  having  their  repair  shops  in  the 
state,  as  a  conditon  precedent  to  using  the  power  of  eminent 
domain  granted  under  the  laws  of  the  State  of  Louisiana,  to 
repair,  renovate  and  rebuild  all  defective  or  broken  cars,  coaches* 
locomotives  or  other  equipment  in  the  State  of  Louisiana,  and 
prohibiting  any  railroad  corporation  from  sending  or  removing 
any  defective  cars  out  of  the  state  to  be  repaired,  renovated  or 
rebuilt.  The  act  contains  a  proviso,  however,  in  the  following 
language:  "Provided  such  railway  shall  have,  or  be  under 
obligation  to  have,  proper  facilities  in  the  state  to  do  such  work, 
and  provided  this  act  shall  not  be  so  construed  as  to  require  any 
railroad  company  to  violate  the  safety  appliance  law  of  Congress, 
and  provided,  further,  that  no  railway  company  shall  be  required 
to  haul  disabled  equipment  a  greater  distance  for  repairs  at  a 
point  in  Louisiana  than  would  be  necessary  to  reach  repair  shops 
in  another  state." 

Louisiana  has  provided  a  period  of  three  months  after  any 
orders  of  the  railroad  commission  are  made  and  become  effective, 
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within  which  suits  may  be  brought  to  set  aside,  alter,  change  or 
modify  the  orders  of  the  railroad  commission  respecting  rates, 
charges,  rules,  regulations  and  classifications,  affecting  railroad, 
express,  telephone,  telegraph,  steamboat,  or  other  watercraft  or 
sleeping  car  companies,  or  other  individuals,  companies  or  cor- 
porations under  the  jurisdiction  of  the  commission  requiring 
the  performance  of  any  act  by  any  such  company,  corporation  or 
individual. 

The  State  of  Maryland  has  provided  for  separate  toilet  rooms 
and  sleeping  cabins  for  white  and  colored  passengers  on  steam- 
boats on  Chesapeake  Bay  and  its  tributaries,  and  that  separate 
seats  must  be  provided  for  such  passengers  in  railway  cars  and 
electric  trolley  cars  running  twenty  miles  beyond  municipal 
limits. 

Maryland  has  authorized  railroad  companies  within  and  with- 
out the  state  reciprocally  to  lease  connecting  railroads  under 
certain  prescribed  conditons. 

Following  the  example  of  other  states,  Maryland  has  under- 
taken to  prescribe  by  law  what  shall  constitute  a  train  crew. 

Mississippi  has  provided  that  claims  for  lost  or  damaged 
freight  against  common  carriers  doing  business  in  that  state  must 
be  settled  within  sixty  days  from  the  filing  of  notice  of  the 
loss  or  damage  with  the  agent  of  the  carrier  at  the  point  of 
destination.  Where  freight  is  handled  by  two  or  more  roads  or 
systems  of  roads  and  is  lost  or  damaged,  claims  therefor  shall 
be  settled  within  ninety  days  from  the  filing  of  written  notice  by 
the  consi^ee  with  the  agent  at  point  of  destination,  and  failure 
to  settle  within  the  designated  time  subjects  the  carrier  to  a 
penalty  of  twenty-five  dollars  in  addition  to  actual  damages.  The 
act  applies  only  to  claims  of  two  hundred  dollars  or  less. 

Mississippi  has  abolished  the  fellow-servants  rule  as  to  actions 
by  employes  of  all  corporations  and  individuals  using  motive 
power  or  cars  running  on  tracks,  and  gives  them  the  same  rights 
and  remedies  on  account  of  the  acts  or  omissions  of  any  of  their 
fellow-employes  as  are  allowed  to  non-employes.  Knowledge 
by  the  injured  party  of  a  defect  or  unsafe  condition  of  machinery 
shall  not  be  a  defense  except  as  to  those  in  charge  of  the  cars  and 
engines  and  who  voluntarily  operate  them. 
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Mississippi  has  passed  an  act  by  which  railroad  companies  are 
prohibited  from  charging  for  storage  of  baggage  until  after  four 
days  have  elapsed. 

Another  act  of  Mississippi  provides  that  if  any  common  carrier 
shall  violate  any  law  enjoining  or  prohibiting  the  performance  of 
an  act,  or  shall  fail  to  comply  with  any  lawful  order  or  reason- 
able rule  or  regulation  of  the  railroad  commission,  or  shall  de- 
mand or  receive  a  gi*eater  sum  for  a  service  than  is  authorized 
by  law  or  the  commission,  it  shall  be  liable  to  a  penalty  of  five 
hundred  dollars  for  every  such  failure  or  overcharge  not  otherwise 
punished.  It  has  also  provided  that  all  members  of  families  con- 
sisting of  father,  mother,  sons  or  daughters,  shall  be  entitled  to 
all  benefits  or  privileges  to  mileage  books  over  railroads  in  the 
state  as  if  such  member  were  the  original  purchaser.  It  has  also 
delegated  to  the  railroad  commission  the  power  to  require  railroad 
companies  to  build  and  maintain  sidetracks,  spur  tracks,  loop  or 
switch  tracks,  and  not  abandon  them  without  the  consent  of  the 
commission. 

Mississippi  has  made  the  term  "  railroad  "  include  all  owners 
or  operators  of  the  railroad  as  a  common  carrier,  and  the  term 
"  company  "  likewise  applicable  to  all  such,  and  has  brought  car 
service  associations  under  the  authority  of  the  railroad  commis- 
sion, making  all  the  powers  vested  in  the  commission  in  respect 
of  railroads  and  all  penalties  fixed  by  law  for  disobeying  the  man- 
dates or  orders  of  the  railroad  commission  applicable  to  them. 

North  Carolina  has  enacted  that  a  railroad  company  charging 
more  for  the  carriage  of  passengers  in  the  State  of  North  Caro- 
lina than  two  and  one-half  cents  per  mile,  or  half  of  that  rate  for 
children  between  five  and  twelve  years  of  age,  shall  be  guilty  of  a 
misdemeanor,  punishable  by  fine  of  not  less  than  five  hundred  and 
not  more  than  five  thousand  dollars,  and  that  any  agent  or 
employe  of  a  railroad  company  violating  the  act  shall  be  subject 
to  fine  or  imprisonment  or  both.  It  also  provides  that  any  one 
accepting  free  transportation  other  than  provided  for  by  law  shall 
be  guilty  of  a  misdemeanor. 

Ohio  makes  a  railroad  company  liable  to  its  employes  for  injury 
or  death  caused  by  a  defective  appliance  if  such  defect  might 
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have  been  discovered  by  reasonable  and  proper  care,  tests  or  in- 
spection. Proof  of  a  defect  is  made  presumptive  evidence  of 
knowledge  on  the  part  of  the  company.  An  employe  having 
knowledge  of  such  defect  is  not  deemed  to  have  assumed  the  risk 
of  such  defect  although  continuing  in  the  employ  of  the  railroad 
company  after  such  knowledge.  Such  continuance  shall  not  be 
deemed  contributory  negligence.  The  fellow-servant  rule  is  also 
abolished.  By  Sec.  2  of  the  Act,  the  doctrine  of  comparative 
negligence  is  introduced  as  to  all  actions  brought  after  the 
passage  of  the  act.  Contributory  negligence  merely  goes  to  a 
reduction  of  damages.  All  questions  of  negligence  and  contribu- 
tory negligence  are  made  questions  for  the  jury. 

It  is  interesting  to  note  that  under  a  referendum,  the  State  of 
Oregon  at  an  election  held  June  1, 1908,  rejected  an  act  requiring 
common  carriers  to  grant  free  transportation  to  certain  public 
oflScers  as  a  condition  precedent  to  the  exercise  of  the  right  of 
emident  domain.    The  vote  stood  '' Yes— 28,856 ;  No— 59,406.'* 

South  Carolina  has  amended  its  law,  adding  claims  for  lost 
baggage  to  those  which  must  be  adjusted  by  common  carriers 
within  a  certain  period,  under  penalty  of  fifty  dollars  for  every 
failure. 

Virginia  has  passed  an  act  regulating  the  time  and  manner  in 
which  common  carriers  doing  business  in  the  state  shall  pay 
claims  for  loss  or  damage  to  freight  and  for  storage,  demurrage 
and  car  service,  and  also  an  act  making  railroad  companies  liable 
for  damage  by  fire  occasioned  from  sparks  or  coals  thrown  from 
their  engines  or  trains,  regardless  of  the  use  or  condition  of 
spark-arresting  appliances.  It  has  by  another  act  magnanimously 
given  railroad  companies  an  insurable  interest  in  the  property 
along  its  route  and  authorized  them  to  procure  insurance  against 
injury  thereto  by  fire  for  which  such  companies  might  be  liable. 
If  a  railroad  company  is  engaged  in  interstate  commerce  and,, 
as  a  carrier,  must  perform  service  for  the  public,  and  must 
perform  such  service  onerated  with  whatever  damages  may  be 
incident  thereto,  even  though  it  shall  not  be  guilty  of  negligence, 
a  question  would  arise  whether  the  imposition  of  such  burden  by 
a  state  is  not  an  interference  with  the  carrying  on  of  interstate 
commerce. 
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State  Government  and  Elections. 

Illinois  has  passed  an  act  to  provide  for  the  holding  of  primary 
elections  by  political  parties.  The  first  section  of  this  act  pro- 
vides, among  other  things,  that  "the  nomination  of  all  candi- 
dates for  all  elective  state,  congressional,  senatorial,  county,  city 
and  village  (including  officers  of  the  Municipal  Court  of  Chi- 
cago), town  and  judicial  offices,  members  of  the  State  Board  of 
Equalization,  Clerks  of  the  Appellate  Courts,  Trustees  of  Sani- 
tary Districts,  and  for  the  election  of  precinct,  Senatorial  and 
State  Central  Committeemen,  by  all  political  parties,"  shall  be 
made  in  the  manner  provided  in  the  act,  provided  that  the 
act  shall  not  apply  to  township  and  school  elections.  By  the 
same  section  it  is  provided  that  the  name  of  no  person  shall  be  put 
on  the  official  ballot,  where  the  act  applies,  unless  such  candidate 
is  chosen  in  accordance  with  its  provisions. 

A  political  party,  which  at  the  general  election  for  state  and 
county  officers  next  preceding  a  primary,  polled  more  than  two 
per  cent  of  the  entire  vote  in  the  state,  is  declared  to  be  a 
political  party  within  the  state  and  must  nominate  all  candidates 
provided  for  in  the  act  under  the  provisions  thereof.  Similar 
provisions  are  made  as  to  congressional  and  senatorial  districts 
and  also  as  to  cities  and  villages. 

Section  six  provides  that  the  primaries  shall  be  held  on  the 
second  Tuesday  in  April  every  year  except  that  now  current,  the 
first  primary  election  under  the  act  being  held  on  August  8, 
1908.  This  regular  primary,  as  well  as  the  one  held  in  August 
this  year,  is  for  the  purpose  of  nominating  candidates  for  election 
occurring  the  following  November.  A  primary  in  February  is 
provided  for  the  nomination  of  judicial  officers  to  be  voted  on  in 
June,  and  a  primary  for  the  last  Tuesday  in  February  is  pro- 
vided for  the  nomination  of  officers  to  be  voted  for  at  the  April 
election  on  the  first  Tuesday  of  that  month.  A  primary  is  to  be 
held  on  the  second  Tuesday  in  March  for  the  nomination  of 
officers  to  be  voted  for  on  the  third  Tuesday  in  April  of  each  year. 
For  the  nomination  of  all  other  officers  falling  within  the  act 
primaries  shall  be  held  three  weeks  preceding  the  election.  Va- 
rious political  committees  are  provided  for,  provision  being  made 
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for  their  election  under  the  primary  act,  and  it  is  provided  that 
each  committee  and  its  oflScers  shall  have  the  powers  usually 
exercised  by  such  committees  and  officers  not  inconsistent  with 
the  provisions  of  the  act;  and  the  various  political  parties  in 
existence  at  the  time  of  the  passage  of  the  act  are  recognized  and 
continued.  The  time  for  holding  conventions  is  fixed  in  the 
act  and  various  provisions  are  made  as  to  calling  the  same,  and 
indicating  the  number  of  delegates  thereto. 

The  judges  of  general  elections  for  state  and  county  officers, 
for  city  and  village  officers  and  for  town  and  other  municipal 
officers  are  by  section  fourteen  constituted  respectively  the 
judges  of  primary  elections  in  their  respective  precincts  and  by 
section  eighteen  they  are  required  to  subscribe  an  oath,  and  it  is 
provided  that  all  persons  subscribing  such  oath,  and  all  serving 
as  primary  judges  and  clerks,  whether  sworn  or  not,  shall  be 
deemed  to  be  officers  of  the  county  couria  of  their  respective 
counties,  and  liable  to  punishment  for  contempt  for  any  mis- 
behavior as  such  judges  or  primary  clerks.  A  similar  provision 
in  the  general  election  law  has  been  upheld  as  constitutional  by 
the  Supreme  Court  of  the  state. 

By  section  twenty-one  of  the  act  it  is  provided  that  these 
officers  shall  be  paid  for  their  services  under  the  act  in  the  same 
way  that  they  are  paid  for  their  services  under  the  election  laws 
of  the  state.  Polling  places  arc  to  be  provided,  and  ballot  boxes, 
stationery,  etc.,  furnished,  at  the  public  expense  and  by  public 
authority. 

Section  twenty-nine  provides  that  any  candidate  for  the  office 
of  United  States  Senator  may  have  his  name  printed  upon  the 
primary  ballot  of  his  political  party  by  filing  in  the  office  of  the 
Secretary  of  State  not  less  than  thirty  days  prior  to  the  date  of 
the  primary  in  any  year  a  petition  signed  by  not  less  than  three 
thousand  primary  electors,  nor  more  than  five  thousand,  members 
of  and  affiliated  with  the  party  of  which  he  is  a  candidate,  and 
that  no  candidate  for  United  States  Senator  who  fails  to  comply 
with  the  provisions  of  the  act  shall  have  his  name  printed  upon 
any  primary  ballot;  provided  that  the  vote  upon  candidates  for 
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United  States  Senator  shall  be  had  for  the  sole  purpose  of  ascer- 
taining the  sentiment  of  the  voters  of  the  respective  parties. 

Section  thirty  provides  that  the  name  of  no  candidate  for  nom- 
ination, or  for  State  Central  Committeeman,  or  Senatorial  Com- 
mitteeman, shall  be  printed  upon  the  primary  ballot  unless  the 
petition  for  his  nomination  required  by  the  act  shall  have  been 
filed  in  his  behalf.  These  petitions  are  regulated  in  considerable 
detail,  and  the  formal  parts  thereof  included  in  the  section.  It 
is  contemplated  that  only  those  aflBliated  with  the  party  whose 
primary  is  about  to  be  held  and  who  are  qualified  primary  electors 
thereof  shall  sign  the  petitions,  and  to  each  sheet  an  aflSdavit 
must  be  appended  giving  the  residence  of  the  affiant  and  stating 
that  the  signatures  on  the  sheet  were  signed  in  his  presence  and 
are  genuine,  and  that  to  the  best  of  his  knowledge  and  belief  the 
persons  so  signing  were  at  the  time  of  signing  qualified  voters 
and  that  their  residences  are  correctly  stated.  Perjury  may  be 
assigned  upon  this  aflBdavit,  if  false,  and  any  one  forging  the 
name  of  a  signer  upon  any  petition  required  by  the  act  may  be 
prosecuted  for  forgery.  It  is  provided  that  petitions  of  candi- 
dates for  nomination  to  be  filed  with  the  same  officer  may  contain 
the  names  of  two  or  more  candidates  of  the  same  political  party 
for  the  same  or  different  offices,  and  shall  be  signed, — if  for  a 
state  office,  by  not  less  than  one  thousand  nor  more  than  two 
thousand  primary  electors;  if  for  a  congressional  or  senatorial 
office,  by  at  least  one-half  of  one  per  cent  of  the  qualified  primary 
electors  of  the  candidate's  party  in  his  congressional  or  senatorial 
district,  as  the  case  may  be ;  if  for  a  judicial  office,  by  at  least  one- 
half  of  one  per  cent  of  the  qualified  primary  electors  of  his  party 
in  the  district  or  division  for  which  the  nomination  is  made,  and 
the  matter  is  carried  out  in  some  detail  as  to  all  the  districts  for 
which  the  primary  election  is  to  be  held. 

Section  thirty-one  provides  for  filing  the  petitions.  Those  for 
nomination  to  a  state  office  must  be  filed  in  the  office  of  the 
Secretary  of  State  not  more  than  sixty  nor  less  than  thirty  days 
prior  to  the  date  of  the  primary.  For  county  offices,  the  nomina- 
tion petition  must  be  filed  in  the  office  of  the  county  clerk  not 
more  than  sixty  nor  less  than  thirty  days  prior  to  the  primary. 
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Where  the  nomination  is  to  an  oflSce  to  be  voted  for  by  the  electors 
of  an  entire  city  or  village,  the  petition  must  be  filed  in  the 
oflBce  of  the  city  or  village  clerk  not  more  than  thirty  nor  less 
than  fifteen  days  prior  to  the  date  of  the  primary. 

By  section  thirty-two  provision  is  made  for  certifying  to  the 
county  clerk  of  each  county  by  the  Secretary  of  State  the  names 
of  all  candidates  entitled  to  go  on  the  primary  ballot,  and  by  sec- 
tion thirty-three  it  is  made  the  duty  of  the  county  clerk  to  prepare 
and  cause  to  be  printed  the  primary  ballot  of  the  political  party, 
and  in  cities,  villages  and  towns  the  clerk  thereof  is  required  to 
do  this. 

Section  thirty-five  prescribes  that  the  primary  ballot  of  each 
political  party  shall  be  separately  printed  upon  paper  of  uniform 
quality,  texture  and  size,  but  that  the  ballot  of  no  two  political 
parties  shall  be  of  the  same  color  or  tint. 

Sections  thirty-six  and  thirty-seven  prescribe  in  some  detail 
the  form  of  the  ballot. 

Sections  thirty-eight,  thirty-nine,  forty  and  forty-one  provide 
for  the  distribution  of  the  ballots  at  the  polling  places  and  also 
for  the  delivery  in  advance  of  the  primary  to  the  election  officers 
of  specimen  ballots  of  each  political  party  which  shall  be  posted 
at  the  polling  places  in  each  precinct. 

Section  forty-four  provides  that  no  person  shall  vote  at  a 
primary  unless  he  shall  be  a  legally  qualified  voter  under  the 
general  election  laws  of  the  state  and  unless  he  declares  his 
party  affiliation  as  required  by  this  act;  and  in  all  cases  where 
registration  is  required  as  a  condition  precedent  to  voting,  only 
registered  voters  shall  be  entitled  to  vote  at  a  primary ;  provided 
that  if  any  legal  voter  of  a  precinct  has  not  registered  he  shall 
be  entitled  to  vote  in  case  he  shall  file  with  the  primary  judges  an 
affidavit,  stating  the  time  when  he  removed  into  the  precinct,  the 
length  of  his  legal  residence  in  such  precinct,  county  and  state, 
that  he  removed  into  the  precinct  since  the  last  registration  of 
electors  and  that  he  is  a  legal  voter  of  such  precinct,  which 
affidavit  must  be  supported  by  the  affidavit  of  a  registered  voter 
and  householder  to  the  same  effect.  This  section  also  provides 
that  no  person  shall  be  allowed  to  vote  at  a  primary  who  shall 
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have  signed  the  petition  for  nomination  of  a  candidate  of  any 
party  that  he  does  not  affiliate  with  when  such  candidate  is  to  be 
voted  for  at  the  primary,  and  that  no  person  shall  be  allowed  to 
vote  who  shall  have  signed  the  nominating  papers  of  an  independ- 
ent candidate  for  any  office  for  which  office  candidates  are  to  be 
voted  for  at  the  primary,  or  if  he  shall  have  voted  at  a  primary 
of  another  political  party  within  a  period  of  two  years  next  pre- 
ceding such  primary,  provided  that  participation  by  a  primary 
elector  in  a  primary  of  a  political  party  which  is,  nnder  the  act, 
a  political  party  within  a  city,  village  or  town  only  and  entitled 
under  the  act  to  make  nominations  of  candidates  for  city, 
village  or  town  offices  only  and  for  no  other  office  or  offices,  shall 
not  disqualify  such  primary  elector  from  participating  in  other 
primaries  of  each  party  when  at  such  city,  village  or  town  pri- 
mary no  candidate  or  candidates  of  the  political  party  with  which 
the  primai7  elector  declares  himself  affiliated  had  their  name  or 
names  printed  on  the  primary  ballot  of  their  party.  This  is  a 
very  important  provision  and  its  tendency  will  be  noted  with 
great  interest  as  it  seems  in  a  measure  calculated  to  restrict 
independent  political  action. 

Provision  is  made  for  challenging  voters  at  a  primary  and 
when  so  challenged  the  voter  must  qualify  himself  by  affidavit. 
In  addition  to  making  an  affidavit  himself,  he  must  furnish  a 
verifying  affidavit  from  a  householder  in  the  precinct,  who  is 
also  a  qualified  voter  at  such  primary.  Provisions  are  made  for 
marking,  depositing  and  canvassing  the  ballots  very  similar  to 
those  found  in  the  general  election  act. 

Section  fifty-six  provides  that  when  the  returns  are  completed 
they  shall  be  delivered  with  the  ballots  to  the  clerk  from  whom 
the  ballots  were  obtained,  who  shall  keep  them  for  three  months. 

Section  fifty-seven  provides  for  canvassing  the  returns : 

1st.  In  case  of  nomination  of  candidates  for  city  offices  by  the 
mayor,  city  attorney  and  city  clerk. 

2d.  In  case  of  nomination  of  candidates  for  village  offices, 
by  the  president  of  the  board  of  trustees,  one  member  thereof, 
and  the  village  clerk. 

3d.    The  officers  charged  by  law  with  the  duty  of  canvassing 
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returns  of  general  elections  made  to  the  county  clerk,  shall  open 
and  canvass  returns  of  the  primary  made  to  such  county  clerk, 
and  after  completion  of  the  canvass  and  after  a  tabulated 
statement  is  made,  the  county  clerk  shall  mail  to  the  Secretary  of 
State  a  certified  copy  thereof. 

4th.  In  case  of  nomination  of  candidates  for  state  ofl&ces, 
as  well  as  in  case  of  nomination  for  United  States  Senator  and 
for  State  Central  Committeemen,  the  returns  shall  be  canvassed 
by  the  Governor,  Secretary  of  State  and  State  Treasurer. 

5th.  In  cities  and  villages  having  a  board  of  election  com- 
missioners, the  returns  being  made  to  such  board,  they  shall  be 
canvassed  by  such  board,  and  except  in  case  of  nomination  of 
candidates  for  any  city  or  town  office  in  such  a  city,  statements  of 
the  returns  shall  be  made  to  the  county  clerk. 

It  is  provided  by  section  fifty-eight  that  each  of  the  canvassing 
boards  shall  upon  completion  of  the  canvass  make  proclamation 
of  the  result  and  execute  a  certificate,  and  unless  notice  of  pro- 
test is  filed  within  ten  days,  file  such  certificate  in  the  office  of  the 
Secretary  of  State  or  of  the  clerk  whose  duty  it  is  to  print  the 
final  ballot 

In  case  notice  of  contest  is  filed  with  the  canvassing  board, 
such  board  shall  withhold  its  certificate  until  a  certified  copy 
of  the  decree  or  order  of  the  court  hearing  the  contest  is  filed 
with  the  board,  and  shall  then  proceed  to  complete  the  canvass. 

Section  fifty-nine  provides  that  the  person  receiving  the  highest 
number  of  votes  at  a  primary  as  a  candidate  of  a  party  shall  be 
such  candidate.  If  there  are  two  or  more  to  be  nominated  for 
the  same  office,  the  requisite  number  receiving  the  highest  number 
of  votes  shall  be  nominated,  and  their  names  go  on  the  final  ballot. 
In  case  of  a  tie,  the  canvassing  board  determines  by  lot  what 
names  shall  go  on  the  ballot  or  be  declared  elected,  as  the  case 
may  be. 

Section  sixty-three  provides  for  contests  in  respect  to  the  right 
to  go  on  the  ticket  to  be  heard  by  the  circuit  or  county  court, 
depending  on  the  nature  of  the  office.  The  judgment  of  the 
court,  it  is  provided,  shall  be  final,  and  the  court  shall  proceed  in 
a  summary  manner  to  hear  the  contest  and  declare  the  result. 
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Various  penal  provisions  are  found  in  the  statute  which  it  is 
probably  not  important  to  notice. 

The  State  of  Kansas  has  enacted  a  law  relating  to  primary 
elections,  providing  tliat  all  candidates  for  elective  offices  shall 
be  nominated  by  a  primary  held  in  accordance  with  the  act,  and 
that  party  candidates  for  the  office  of  United  States  Senator 
shall  be  nominated  in  the  manner  therein  provided.  Certain 
minor  offices  are  excepted  from  the  operation  of  the  act. 

Louisiana  has  passed  an  act  providing  for  a  new  registration 
of  voters  throughout  the  state,  and  has  also  amended  its  primary 
election  law. 

Maryland  has  provided  that  political  parties  shall  nominate 
candidates  for  public  office,  including  candidates  for  the  office 
of  United  States  Senator,,  and  elect  delegates  to  conventions  or 
managing  bodies,  county  executives  or  executive  committees  not 
appointed  by  a  party  convention,  through  a  primary  election,  to 
be  held  on  the  days  designated  by  party  committees  or  governing 
bodies;  provided  that  such  election  shall  not  be  later  than  the 
second  Monday  in  September.  Elaborate  provisions  are  made 
for  such  election  and  the  steps  to  be  taken  by  candidates  to  make 
them  eligible. 

Maryland  has  amended  its  act  relating  to  expenses  in  elec- 
tions for  public  office  and  for  nominations  thereto,  and  has  pro- 
vided for  judicial  inquiries  concerning  election  expenses.  Every 
political  committee  shall  receive  and  disburse  all  things  of  value 
through  a  treasurer.  No  person  other  than  the  treasurer  or 
political  agent  shall  pay  any  election  expenses,  except  that  a 
candidate  may  pay  his  own  expenses  for  postage,  telegrams, 
telephoning,  stationery,  printing,  expressage,  traveling  ami 
board.  The  permissible  expenses  of  any  candidate  are  graded 
by  the  number  of  votes.  The  legitimate  expenses  are  specified. 
Every  treasurer  and  political  agent  must  render  a  full  and  de- 
tailed sworn  account  of  all  expenditures.  All  candidates,  in- 
cluding those  for  the  office  of  United  States  Senator,  must  file 
itemized  statements  of  expenditures  for  expenses. 

Maryland  has  made  it  unlawful  for  any  corporation  to  con- 
tribute for  any  political  purpose. 
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Massachusetts  forbids,  under  punishment  by  fine,  political 
committees  and  their  representatives  from  soliciting  from  can- 
didates for  nomination  money  or  promises  to  pay  money  as  a 
prerequisite  to  obtaining  nomination  papers.  It  also  forbids  any 
business  corporation,  its  officers  and  agents  to  pay  or  contribute 
for  election  purposes.  An  offending  corporation  is  punishable 
by  fine  of  not  more  than  ten  thousand  dollars,  and  an  offending 
oflBcer  or  agent  is  punishable  by  a  fine  of  not  more  than  five  thous- 
and dollars  or  by  imprisonment  for  not  more  than  six  months. 
It  also  forbids  the  employment  of  more  than  six  persons  by 
political  committees  in  cities  in  each  voting  precinct,  except  as 
caucus  oflBcers.  In  cities  not  divided  into  precincts  the  number 
shall  not  exceed  six  for  each  ward. 

Michigan  has  enacted  a  primary  law  for  the  nomination  of 
party  candidates  to  become  operative  when  a  majority  of  the  en- 
rolled voters  of  any  political  party  within  designated  political 
divisions  shall  vote  in  favor  of  direct  nomination  of  party  can- 
didates, such  method  being  subject,  however,  to  discontinuance 
whenever  a  majority  of  the  enrolled  voters  of  such  political  party 
in  any  city,  county  or  district  voting  thereon  shall  vote  against 
such  method,  when  re-submitted  under  the  terms  of  the  act. 
The  act  is  very  elaborate,  providing  with  gregt  detail  for  the  full 
and  fair  expression  of  the  will  of  the  voters.  It  is  noticeable  that 
party  lines  will  be  distinctly  drawn  by  the  requirement  that 
voters  at  primary  elections  shall  be  enrolled  as  members  of  a 
particular  political  party.  A  change  of  party  affiliation  requires 
a  special  application  and  a  transfer  to  another  enrollment. 

Michigan  has  provided  for  the  casting,  registering  and  count- 
ing of  votes  by  means  of  voting  machines. 

Mississippi,  one  of  the  pioneer  states  in  establishing  primary 
election  laws,  has  provided  for  contesting  such  an  election  on  the 
charge  of  fraud. 

Mississippi  has  also  passed  an  act  forbidding  corporations  do- 
ing business  in  that  state,  or  any  servant,  agent,  employe  or 
officer  thereof,  to  contribute  money  or  property  of  said  corpora- 
tion for  the  purpose  of  aiding  any  political  party  or  candidate 
to  any  public  office,  under  penalty  of  not  less  than  one  hundred 
dollars  nor  more  than  one  thousand  dollars. 


412  THE  president's  address. 

The  State  of  Nevada  has  provided  for  a  state  police  called 
"  Nevada  State  Police."  The  law  is  quite  elaborate  and  has 
some  notable  provisions.  Each  member  is  authorized  to  make 
arrests,  with  or  without  warrant,  of  any  person  charged  with  a 
crime  or  suspected  of  the  commission  of  any  oflfense,  and  to  suji- 
press  all  riots.  When  the  Governor  shall  declare  martial  law  or 
a  county  shall  be  in  a  state  of  insurrection,  the  police  shall  have 
power  to  take  any  steps  proper  for  the  preservation  of  life  and 
property.  When  martial  law  shall  have  been  declared  the  Adju- 
tant-General shall  provide  the  police  with  rations,  subsistence 
for  men  and  horses,  camp  equipage,  transportation  and  such 
forces  as  shall  be  necessary  to  perform  their  duties.  In  cases  of 
martial  law  or  insurrection,  the  rules  of  discipline  and  regula- 
tions of  the  Army  of  the  United  States  shall  be  applied,  so  far 
as  applicable  to  the  government  of  the  police.  Members  are  re- 
quired to  serve  for  a  period  of  not  less  than  one  year,  unless  dis- 
missed or  discharged.  Any  person  intercepting,  molesting  or 
insulting  by  words  or  behavior  any  member  of  the  police  while 
on  duty,  is  subject  to  arrest  and  punishment  for  breach  of  the 
peace.  A  member  of  the  police  is  subject  to  trial  according  to 
martial  law  and  military  usage. 

This  legislation  was  the  outcome  of  the  domestic  violence 
which  caused  the  State  of  Nevada,  shortly  before  the  passage  of 
the  act,  to  pass  a  resolution  that  application  be  made  to  the 
President  of  the  United  States  to  retain  in  the  Gx)ldfield  mining 
district  of  Nevada  a  sufficient  force  of  the  United  States  Army 
to  insure  domestic  tranquillity. 

New  York  has  made  very  extensive  amendments  to  its  primary 
election  law,  bringing  it  in  its  main  features  in  general  harmony 
with  the  recent  primary  election  laws  of  other  states. 

Ohio  has  passed  an  act  making  elaborate  provisions  governing 
primary  elections,  to  be  held  upon  the  same  day  by  all  political 
parties,  and  to  be  conducted  in  the  manner  of  a  regular  election 
with  the  Australian  ballot. 

Ohio  has  passed  an  act  forbidding  corporations,  directly  or  in- 
directly, to  contribute  anything  to  any  political  party,  committee 
or  organization,  or  for  any  political  purposes.    Both  the  corpo- 
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ration  which  gives  and  the  person  who  knowingly  receives  from 
the  corporation  are  made  subject  to  criminal  penalties.  A  per- 
son so  participating  is  given  immunity  for  his  testimony. 

The  suffragette  movement  has  not  become  potent  in  Oregon, 
for  at  an  election  on  a  referendum  held  in  June,  1908,  a  con- 
stitutional amendment  permitting  women  to  vote  on  equal  terms 
with  men  was  rejected,  the  vote  standing,  Yes — 36,858;  No, 
68,670. 

Oregon,  by  a  vote  on  referendum,  adopted  an  amendment  to 
the  state  constitution  giving  voters  power  to  call  a  special  elec- 
tion at  any  time  to  discharge  a  public  officer  and  elect  his  suc- 
cessor. The  same  state  also  adopted  in  the  same  manner  a  bill 
instructing  members  of  the  legislature  to  elect  the  candidate  for 
United  States  Senator  who  received  the  highest  number  of  votes 
at  the  general  election.  It  also  in  the  same  manner  passed  a  bill 
limiting  the  amount  of  money  candidates  and  other  persons  may 
spend  in  election  campaigns,  and  prohibiting  attempts  on  elec- 
tion day  to  persuade  any  voter  to  vote  for  or  against  any  candi- 
date or  candidates,  or  any  measure  submitted  to  the  people. 
Such  a  law  would  have  prevented  the  excited  demonstrations  by 
women  and  children  at  the  polls  at  the  recent  primary  election 
in  Tennessee  for  Governor,  in  which  the  liquor  question  was  so 
prominent.  It  is  interesting  to  note  that  out  of  nineteen  ques- 
tions submitted,  twelve  were  adopted  and  seven  were  rejected. 
Possibly,  after  all,  the  initiative  and  referendum,  with  the  at- 
tendant expenses,  will  be  a  solution  of  the.  question  of  hasty  and 
burdensome  legislation. 

West  Virginia  has  enacted  an  elaborate  law  for  the  registra- 
tion of  voters,  and  also  one  providing  for  official  ballots.  Under 
this  latter  act,  the  state  executive  committee  of  each  political 
party  must  adopt  a  party  emblem. 

West  Virginia  has  also  passed  an  act  to  prevent  corrupt  prac- 
tices in  elections,  and  to  limit  the  expenses  of  candidates  and 
political  committees.  Expenses  are  limited  to  those  for  travel 
of  the  candidate,  rent  of  hall  or  room  for  the  delivery  of  speeches, 
the  payment  of  reasonable  compensation  for  public  speakers  and 
musicians  and  their  traveling  expenses,  printing  and  distribu- 
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tion  of  campaign  literature,  copying  and  classifying  poll  lists, 
making  canvasses  of  voters,  charges  for  services  rendered  by 
carriers,  telegraph  companies  and  for  postage  and  messenger 
services,  and  reasonable  clerk  hire. 

Every  person  who  shall,  after  election,  solicit  any  money  or 
valuable  consideration  on  account  of  having  induced  any  other 
person  to  vote  at  any  election  shall  be  guilty  of  a  misdemeanor. 
Whether  this  will  apply  to  campaign  orators,  who  in  asking  for 
oflBce,  in  return  for  party  service,  boast  of  their  achievements, 
presents  an  interesting  problem.  No  candidate  for  Congress  or 
any  public  oflBce  shall  pay  or  promise  to  pay,  in  order  to  secure 
his  nomination  or  election,  anything  in  excess  of  a  sum  to  be  de- 
termined upon  the  basis  of  two  hundred  and  fifty  dollars  for  five 
thousand  votes  or  less,  and  graduated  amounts  for  any  excess 
over  that  number.  Every  candidate  for  nomination  must  file 
with  designated  officers  a  sworn  written  statement  setting  forth 
in  detail  all  money  contributed,  disbursed,  expended  or  promised, 
in  endeavoring  to  secure  his  nomination  or  election,  or  in  con- 
nection with  the  election  of  any  other  person  at  said  election. 

Failure  to  comply  with  this  provision  is  made  a  misdemeanor, 
and  no  emolument  of  the  office  shall  be  received  prior  to  its 
filing.  Every  political  committee  shall  collect  and  disburse 
its  campaign  expenses  through  a  treasurer,  who  shall  keep  a  true 
account  of  all  sums  received  or  disbursed,  showing  the  person 
from  whom  received  or  to  whom  paid,  and  the  purpose  of  the 
transaction.  He  shall  within  thirty  days  after  each  election  file 
in  the  designated  office  a  sworn  account,  showing  all  such  re- 
ceipts and  disbursements  and  their  objects,  and  shall  also  show 
all  unpaid  debts  and  obligations  and  their  nature  and  to  whom 
owing.  These  accounts  are  open  to  public  inspection.  Upon 
failure  to  comply  with  the  law,  the  treasurer  is  guilty  of  a  misde- 
meanor. No  corporation,  joint  stock  company  or  association 
shall  directly  or  indirectly  contribute  for  the  nomination  or  elec- 
tion of  any  one  to  office,  subject  to  a  penalty  of  not  exceeding 
one  thousand  dollars. 

West  Virginia  has  provided  for  public  office  inspection,  and 
has  enacted  that  the  State  Tax  Commissioner  shall  be  ex  affido 
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the  chief  inspector  or  supervisor  of  public  oflBces,  whose  duties 
shall  be : 

1.  To  formulate  and  install  a  uniform  system  of  accounting 
and  reporting  for  all  public  oflBces,  subject  to  the  approval  of  the 
Board  of  Public  Works,  and  to  become  effective  January  1,  1909. 

2.  Every  taxing  body  and  public  institution  shall  report  each 
fiscal  year  to  the  chief  inspector  on  the  forms  adopted  by  him. 

3.  To  examine  into  all  financial  affairs  of  every  public  oflBce 
at  least  once  each  year. 

4.  If  such  examination  discloses  misfeasance,  malfeasance  or 
nonfeasance  in  office  on  the  part  of  any  public  ofl&cer  or  employe, 
report  shall  be  made  to  the  proper  body  for  proper  legal  action. 

Taxation. 

Louisiana  has  passed  an  act  to  prevent  double  taxation,  by 
making  mortgage  paper  and  other  evidence  of  indebtedness  tax- 
able only  at  the  situs  of  the  owner  and  holder  thereof. 

Massachusetts  has  passed  a  law  exempting  bonds,  notes,  and 
certificates  of  indebtedness  of  any  county,  city  or  town  in  the 
commonwealth  issued  after  the  first  day  of  May,  1908,  from  tax- 
ation for  State,  county,  city  or  town  purposes. 

Massachusetts  authorizes  the  appointment  of  women  as  deputy 
collectors  of  taxes. 

Trusts. 

Massachusetts  has  passed  an  act  authorizing  proceedings  by 
the  Attorney-General  to  restrain  by  injunction  the  carrying  out 
of  any  agreement  for  the  creation  of  a  monopoly  for  the  sale  of 
articles  or  commodities  in  common  use. 

Mississippi  has  amended  its  laws  on  trusts,  combines  and 
criminal  conspiracy  so  as  to  make  any  corporation,  partnership 
or  persons  a  trust  and  combine,  which  shall  destroy  or  attempt 
to  destroy  competition  in  the  manufacture  or  sale  of  a  commo- 
dity by  offering  the  same  for  sale  at  a  lower  price  at  one  place  in 
the  state  than  at  another,  or  rendering  service  for  a  lower  price 
in  one  locality  than  in  another.    It  is  made  a  prima  facie  case 
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of  violation  to  show  a  sale  or  oflfer  of  sale  at  a  lower  price  at  one 
place  in  the  state  than  another,  or  to  show  a  lower  charge  for  a 
service  in  one  locality  than  another. 

Mississippi  has  provided  for  the  better  enforcement  of  its  anti- 
trust laws  by  a  proceeding  in  the  nature  of  qtu)  warranto,  injunc- 
tion or  any  other  appropriate  remedy.  Jurisdiction  is  conferred 
upon  the  chancery  courts  to  determine  all  suits  arising  out  of 
the  violations  of  the  anti-trust  law  and  authority  is  given  to 
them  to  grant  injunctions,  appoint  receivers,  impose  the  penalty 
provided  by  law  and  make  such  decree  as  may  be  necessary  to 
prevent  the  continued  operation  of  unlawful  trusts  and  com- 
bines within  the  state. 

Uniform  State  Laws. 

Massachusetts,  Ohio  and  Rhode  Island  have  passed  the  Uni- 
form Sales  Act,  and  Louisiana,  Ohio  and  Rhode  Island  have 
passed  the  Uniform  Warehouse  Receipts  Act. 

Miscellaneous. 

The  legislature  of  Illinois  passed  a  joint  resolution  providing 
for  the  celebration  of  the  hundredth  anniversary  of  the  birth  of 
Abraham  Lincoln,  to  be  held  at  Springfield,  February  12,  1909. 

Kentucky  has  passed  an  act  authorizing  tobacco  pooling. 

Louisiana  has  amended  and  re-enacted  Article  1591  of  the 
Revised  Civil  Code,  providing  what  persons  are  absolutely  in- 
capable of  being  witnesses  to  testaments.  They  are:  1.  Chil- 
dren who  have  not  attained  the  age  of  sixteen  years  complete. 
2.  Persons  insane,  deaf,  dumb  or  blind.  3.  Persons  whom  the 
criminal  laws  declare  incapable  of  exercising  civil  functions.  4. 
Married  women  to  the  wills  of  their  husbands. 

Louisiana  has  imposed  a  limitation  of  one  year  within  which 
to  bring  actions  for  the  recovery  of  damages  done  to  person  or 
property  by  reason  of  the  grading  of  streets  or  alleys  by  munici- 
palities. . 

Louisiana  has  enacted  that  in  cases  where  the  employer  re- 
quires a  cash  deposit  by  the  employe  as  a  guarantee  of  the  faith- 
ful performance  of  duties  imposed  on  such  employe,  such  em- 
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plover  shall  pay  interest  thereon  at  the  rate  of  not  less  than  four 
per  cent  per  annum* 

Another  act  of  Louisiana,  relating  to  huilding  contracts  in  cer- 
tain cases,  provides  for  the  giving  of  security  for  the  payment  of 
sub-contractors,  mechanics,  laborers,  etc.,  and  confers  upon  such 
persons  a  right  of  action  against  the  surety  on  the  bond  in  case 
of  default  by  the  contractor. 

Louisiana  has  passed  an  act  to  prohibit  the  owner,  lessee,  pro- 
prietor or  manager  of  any  theatre  to  permit  persons  to  take  seats 
and  disturb  the  audience  after  the  curtain  has  risen.  Persons 
arriving  late  are  required  to  wait  until  an  intermission  before 
taking  their  seats. 

Louisiana  has  passed  an  act  establishing  a  State  Board  of  Ac- 
countants, fixing  its  duties  and  providing  for  the  issuance  of  cer- 
tificates, or  licenses  to  practice  the  business  of  expert  public 
accountants. 

Mississippi  has  provided  for  the  commission  form  of  govern- 
ment for  cities  and  towns,  and  that  they  may  adopt  such  form  by 
an  election.  The  purpose  of  this  is  to  get  away  from  ward  lines 
and  ward  politics.  A  return  is  provided  for  to  the  former  sys- 
tem by  an  election  held  for  that  purpose. 

New  Jersey  has  established  a  department  of  Inland  Waterways, 
to  increase  the  elRciency  of  existing  waterways,  and  construct  new 
ones,  and  for  the  improvement  and  development  of  the  New 
Jersey  coast. 

New  York  has  provided  for  the  application  of  the  Torrens 
System  of  Land  Title  Registration  when  desired. 

Ohio  provides  for  a  Board  of  Certified  Public  Accountants 
and  forbids  any  person  using  the  name  of  Certified  Public  Ac- 
countant or  the  abbreviation  "  C.  P.  A.'*  who  has  not  received  a 
certificate  from  such  board.  A  certificate  can  only  be  granted  to 
a  person  over  twenty-one  years  of  age,  of  good  moral  character, 
and  who  is  either  the  graduate  of  a  high  school  or  has  received 
an  equivalent  education  and  who  has  had  at  least  three  years'  ex- 
perience in  the  practice  of  accounting  and  has  successfully  passed 
the  examination  in  the  Theorv  of  Accounts,  Practical  Account- 
ing.  Auditing  and  Commercial  Law  as  affecting  accountancy. 

17 
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Ohio  has  passed  an  elaborate  statute  providing  for  the  regis- 
tration of  motor  cars  with  tlie  Secretary  of  State,  and  regulat- 
ing their  speed  and  use. 

Rhode  Island,  also,  has  passed  a  very  comprehensive  act  con- 
cerning the  registration,  numbering,  use  and  speed  of  motor 
vehicles  and  the  licensing  of  operators  of  such  vehicles.  This 
act,  it  is  understood,  was  passed  after  a  full  consideration  of  all 
the  legislation  of  other  states  upon  the  same  subject.  It  may 
therefore  be  considered  as  fairly  representing  the  advanced  stages 
of  automobile  regulation. 

On  May  4,  1776,  Rhode  Island  passed  a  law  severing  her  con- 
nection with  England,  and  in  commemoration  of  this  events  that 
state  has  passed  an  act  establishing  May  fourth  as  Rhode  Island 
Independence  Day. 

Oklahoma. 

On  the  fourth  of  last  July,  the  forty-sixth  star  appeared  in  the 
field  of  our  national  flag  for  the  State  of  Oklahoma,  which 
through  the  amalgamation  of  the  Territories  of  Oklahoma  and 
Indian  Territory,  entered  into  statehood  by  the  adoption  of  its 
constitution  in  September,  1907,  and  the  issuance  of  the  procla- 
mation of  the  President  on  the  sixteenth  of  November  following. 
There  has  been  no  time  for  any  "noteworthy  changes*'  in  the 
statute  law  of  Oklahoma.  It  has,  however,  made  some  new  and 
notable  contributions  to  the  statute  law.  The  first  legislature 
assembled  on  the  first  Monday  in  December,  1907,  and  adjourned 
May  26,  1908.  A  distinctly  new  departure  was  an  act  providing 
for  the  guarantee  of  depositors  in  banks  against  loss.  A  fund  is 
provided  by  an  assessment  of  one  per  cent,  upon  the  average  of 
each  state  bank.  The  depositors  of  any  savings  bank  are  imme- 
diately subrogated  to  a  right  of  payment  out  of  this  fund,  the 
integrity  of  which  is  restored  by  an  additional  assessment.  The 
benefits  of  the  act  are  open  to  national  banks,  but  the  Attorney- 
General  of  the  United  States  has  given  an  opinion  that  national 
banks  so  participating  are  liable  to  a  forfeiture  of  their  charters. 

In  pursuance  of  a  requirement  in  the  enabling  act  of  Con- 
gress, Oklahoma  inserted  in  its  constitution  a  provision  that  no 
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intoxicants  should  be  sold  for  a  period  of  twenty-one  years  in 
what  was  formerly  Indian  Territory,  except  through  state  dis- 
pensary agencies,  and  then  only  for  medical  purposes.  TThere 
was  a  submission  to  a  vote  of  the  people  on  the  question  whether 
or  not  the  law  should  be  state  wide,  and  the  response  was  in  the 
afiSrmative.  Pursuant  to  this  action,  the  legislature  passed  a 
state  dispensary  law,  under  which  intoxicants  are  sold  solely 
upon  the  prescription  of  physicians. 

A  graduated  tax  on  all  incomes  in  excess  of  $3500,  and  a  tax 
on  inheritance,  on  land  holdings  in  excess  of  six  hundred  and 
forty  acres  of  average  value,  a  tax  upon  gross  incomes  of  public 
service  corporations,  and  a  tax  upon  miners  of  oil  and  coal  have 
been  imposed* 

An  anti-trust  bill  was  passed,  but  unlike  the  Sherman  Act  as 
construed  by  a  majority  of  the  United  States  Supreme  Court,  it 
only  operates  upon  such  contracts  and  combinations  in  restraint 
of  trade  as  are  "  against  public  policy.^'  Doubtless  this  aspect 
of  the  law  is  in  response  to  such  views  as  have  been  recently 
enimciated  by  President  Eoosevelt  and  others,  who  have  seen  the 
injurious  effects  of  such  inelastic  statutes  as  the  Sherman  law 
and  its  congeners.  A  violation  of  the  act  is  punishable  both  by 
fine  and  imprisonment,  and  forfeiture  of  personal  property,  at 
the  discretion  of  the  Supreme  Court. 

A  corporation  commission  created  by  the  constitution  and 
having  a  power  over  rates,  charges  and  classifications  of  traffic, 
that  the  legislature  cannot  control,  has  in  certain  cases  control 
over  such  contracts  and  combinations. 

In  pursuance  of  the  constitutional  provision  for  the  initiative 
and  referendum,  an  act  has  been  passed  putting  it  into  effect. 
Legislation  may  be  initiated  upon  petitions  signed  by  eight  per 
cent  of  the  regular  voters,  and  a  constitutional  amendment  upon 
petition  signed  by  fifteen  per  cent.  The  referendum  may  be 
made  operative  either  by  legislative  act  or  by  petition  signed  by 
five  per  cent  of  the  legal  voters. 

An  act  was  also  passed  authorizing  cities  of  a  certain  class  to 
adopt  for  themselves  a  charter  form  of  government.  There  was 
also  an  act  authorizing  the  creation  of  drainage  districts  for  the 
reclamation  of  overflowed  land. 


THE  ACQUISITION  OF  THE  PACIFIC  NORTHWEST. 

ANNUAL   ADDRESS   BT 

GEORGE  TURNER^ 

OF  SPOKANE,  WASHINGTON. 

I  propose,  with  your  permission,  to  present  some  phases  of  the 
history  of  the  Northwest  Coast  bearing  on  the  means  whereby 
the  country  was  secured  and  saved  to  the  dominion  and  sov- 
ereignty of  the  United  States.  The  facts  are  not  new,  and  the 
subject  involves  to  a  limited  extent  only  a  discussion  of  legal 
principles;  but  since  this  Association  has  honored  the  North- 
west Coast  with  its  thirty-first  annual  meeting  the  subject  has 
seemed  to  me  appropriate  for  this  occasion,  and  one  probably 
not  entirely  devoid  of  interest  to  the  members  of  the  Association. 

By  Northwest  Coast  I  refer  to  what  was  called  in  early  days 
"  the  Oregon  Country."  William  CuUen  Bryant  read  the  story 
of  an  adventurous  traveler  who  claimed  to  have  penetrated  to 
the  headwaters  of  the  Missouri  Eiver  and  learned  from  the  In- 
dians there  about  a  great  river  to  the  west  of  the  Eocky  Moun- 
tains, which  the  natives  called  the  Oregon.  The  sonorous  beauty 
of  the  name  struck  on  the  music  of  Bryant^s  ear,  and  he  immor- 
talized it  in  his  Thanatopsis.  Afterwards,  when  the  unknown 
land  began  to  be  explored  and  talked  about,  it  was  universally 
called  "the  Oregon  Country."  It  was  supposed  to  embrace 
everything  west  of  the  Rocky  Mountains  as  far  as  the  Pacific 
Ocean  from  the  forty-second  parallel  of  latitude,  which  was  the 
northern  limit  of  the  Spanish  possessions,  to  latitude  fifty-four 
degrees,  forty  minutes,  which  was  the  southern  boundary  of  the 
Russian  possessions.  As  the  result  of  the  long  struggle  between 
Great  Britain  and  the  United  States  for  possession  of  the  coun- 
try it  was  finally  divided  between  the  two  on  the  line  of  the 
forty-ninth  parallel;  and  that  is  now  our  northern  boundary. 

But  that  which  was  reserved  to  us  by  the  compromise  is  an 
empire  in  extent  of  territory.     Oregon,  Washington  and  Idaho 

(420) 
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have  been  carved  out  of  it,  each  in  its  entirety,  as  well  as  parts 
of  Montana  and  Wyoming.  And  these  are  not  small  states. 
Their  combined  area,  excluding  that  of  Montana  and  Wyoming, 
east  of  the  Bocky  Mountains,  is  four  times  greater  than  that  of 
all  the  New  England  States  combined.  The  country  has  a  mag- 
nificent climate,  an  unusually  fertile  soil  and  a  great  variety  of 
natural  resources,  which  have  already  made  it  respectable  in 
population  and  wealth,  and  it  is  still  growing  at  an  unprece- 
dented rate.  The  State  of  Washington  alone  has  increased  its 
population  by  three-quarters  of  a  million  people  since  the  last 
census.  This  splendid  city  of  Seattle,  which  has  proven  its 
right  to  receive  and  entertain  this  Association  by  its  ample  and 
generous  hospitality,  has  grown  from  a  mere  coast  settlement  to 
a  city  of  two  hundred  and  fifty  thousand  people,  in  the  short 
space  of  twenty-five  years.  The  land  is,  indeed,  a  valuable  herit- 
age, which  American  energy,  genius  and  character  will  make 
second  to  none  in  all  our  broad  domain. 

Those  who  were  pari  and  parcel  of  the  struggle  to  make  it 
ours,  of  whom  a  few  yet  survive,  and  the  descendants  of  the 
pioneers,  of  whom  there  are  many,  and  those  of  us  who  came  at 
a  later  day,  and  have  become  imbued  with  the  feelings  of  the 
pioneers,  take  pride  in  the  belief  that  title  to  it  was  initiated 
and  made  good  by  the  bold  enterprise  and  indomitable  courage 
of  American  men  and  women  who  made  their  way  into  the  wil- 
derness with  incredible  toil  and  in  the  face  of  every  danger, 
without  the  aid  or  even  the  encouragement  of  government,  and 
by  their  undaunted  spirit  saved  for  the  nation  an  empire  which 
its  then  statesmen  but  little  valued  and  seemed  more  than  half 
disposed  to  abandon.  And  hence  it  is  that  we  feel  called  on  to 
point  out  and  emphasize  the  common  error  that  the  Pacific 
Northwest  formed  a  part  of  Louisiana,  and  came  to  us  as  the 
result  of  the  Louisiana  Purchase.  Most  of  our  earlier  historians 
fell  into  that  error;  it  has  been  perpetuated  by  the  cyclopasdias ; 
and  so  eminent  a  man  as  Judge  Thayer,  in  his  admirable  address 
before  this  Association  at  St.  Louis  in  1904,  on  the  subject  of 
the  Louisiana  Purchase,  gave  countenance  to  the  error.  Yet, 
that  it  is  an  error  is  demonstrable  by  the  clearest  record  evi- 
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dence,  viewed  in  the  light  of  unquestioned  principles  of  inter- 
national law. 

Louisiana  was  claimed  for  France  by  La  Salle  as  the  result  of 
his  exploration  of  the  Mississippi  Eiver  from  its  head  waters 
to  its  mouth.  On  April  9,  1682,  with  elaborate  ceremonial,  he 
erected  a  monument  at  the  mouth  of  the  Mississippi  Biver  and 
made  the  following  proclamation : 

"  In  the  name  of  the  most  high,  mighty,  invincible  and  victo- 
rious Prince,  Louis  the  Qreat,  by  the  Grace  of  God  King  of 
France  and  of  Navarre,  Fourteenth  of  that  name,  this  ninth  day 
of  April,  one  thousand  six  hundred  and  eighty-two,  I,  in  virtue 
of  the  commission  of  his  Majesty  which  I  hold  in  my  hand,  and 
which  may  be  seen  by  all  whom  it  may  concern,  have  taken,  and 
do  now  take,  in  the  name  of  his  Majesty  and  of  his  successors  to 
the  crown,  possession  of  this  country  of  Louisiana,  the  seas,  har- 
bors, ports,  bays,  adjacent  straits,  and  all  the  nations,  people, 
provinces,  cities,  towns,  villages,  mines,  minerals,  fisheries, 
streams,  and  rivers,  comprised  in  the  extent  of  said  Louisiana, 
from  the  mouth  of  the  great  river  St.  Louis,  on  the  eastern  side, 
otherwise  called  Ohio,  Aligin,  Sipore,  or  Chukagona,  and  this 
with  the  consent  of  the  Chaonanons,  Chickachas,  and  other  peo- 
ple dwelling  therein,  with  whom  we  have  made  alliance;  as  also 
along  the  river  Colbert,  or  Mississippi,  and  rivers  which  dis- 
charge themselves  therein,  from  its  source,  beyond  the  country  of 
the  Kious  or  Nadoucessions,  and  this  with  their  consent,  and 
with  the  consent  of  the  Motantes,  Illinois,  Mesiganeas,  Natches, 
Koroas,  which  are  the  most  considerable  nations  dwelling  there- 
in, with  whom  also  we  have  made  alliance,  either  by  ourselves  or 
by  others  in  our  behalf,  as  far  as  its  mouth  by  the  sea,  or  Gulf  of 
Mexico,  about  the  27th  degree  of  the  elevation  of  the  North 
Pole,  and  also  to  the  mouth  of  the  river  of  Palms;  upon  the 
assurance  which  we  have  received  from  all  these  nations  that  we 
are  the  first  Europeans  who  have  descended  or  ascended  the  said 
river  Colbert;  hereby  protesting  against  all  who  may  in  future 
undertake  to  invade  any  or  all  of  these  countries,  people,  or 
lands,  above  described,  to  the  prejudice  of  the  rights  of  his  Maj- 
esty, acquired  by  the  consent  of  the  nations  herein  named.  Of 
which,  and  all  that  can  be  needed,  I  hereby  take  to  witness  those 
who  hear  me,  and  demand  an  act  of  the  notary,  as  required  by 
law.''    . 

The  identity  of  the  river  of  "  Palms,''  mentioned  in  this  procla- 
mation, was  for  a  long  time  obscure,  but  a  reference  to  ancient 
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maps  finally  located  it  as  one  emptying  into  Palm  Sounds  now 
called  Sarasota  Bay,  on  the  coast  of  Florida;  and  it  was  in- 
tended by  La  Salle  to  mark  the  eastern  boundary  of  Louisiana. 
The  other  rivers  mentioned  are  the  Ohio  and  the  Mississippi; 
and  the  lands  claimed  along  the  latter  are  those  '^  along  the  river 
Colbert,  or  Mississippi,  and  rivers  which  discharge  themselves 
therein,  from  its  source  ....  as  far  as  the  mouth  by  the  sea, 
or  Gulf  of  Mexico.'^ 

La  Salle  was  a  noble,  a  man  of  education,  and  undoubtedly 
advised  of  the  principle  established  by  the  European  nations  on 
the  discovery  of  the  American  continent,  by  which  the  acqui- 
sitions of  each  thereon,  made  and  to  be  made,  should  be  regu- 
lated as  between  themselves.  That  principle  was  that  discovery 
gave  title  to  the  government  by  whose  subjects  it  was  made,  and 
that  discovery  and  subsequent  settlement  of  the  mouth  of  a  river 
gave  the  right  of  occupancy  and,  ultimately,  of  sovereignty  to 
the  whole  country  drained  by  such  river  and  its  tributaries. 
That  La  Salle  intended  to  and  did  confine  himself  within  this 
principle  in  his  claim  of  territory,  and  that  aay  more  extended 
claim  would  have  been  invalid  and  nugatory  under  the  law  of 
nations,  is  too  plain  for  argument.  Louisiana,  then,  as  La  Salle 
claimed  it,  and  as  it  existed  de  facto  and  de  jure,  was  the  country 
comprising  the  watershed  of  the  Ohio  and  Mississippi  rivers;  and 
this  necessarily  fixed  as  its  western  boundary  what  Washington 
Irving  called  "the  stern  barriers  of  the  Eocky  Mountains,  the 
limit,  as  it  were,  of  the  Atlantic  world.'*  Neither  La  Salle,  nor 
any  one  in  France  after  him,  ever  claimed  or  thought  that  Loui- 
siana extended  into  the  fabulous  and  unknown  country  beyond. 

Thirty  years  after  the  discovery,  Louis  XIV,  in  granting  to 
Anthony  Crozat  the  exclusive  right  to  trade  in  Louisiana,  identi- 
fied the  limits  of  the  coimtry  thus : 

"  All  the  lands  possessed  by  us,  and  bounded  by  New  Mexico, 
and  by  the  land  of  the  English  Carolina  ....  the  river  St. 
Lewis,  heretofore  called  Mississippi,  from  the  edge  of  the  sea  as 
far  as  the  Illinois,  together  with  the  river  St.  Philip,  heretofore 
called  the  Missourys,  ....  with  all  the  countries,  territories, 
lakes  within  land,  and  the  rivers  which  fall  directly  or  indirectly 
into  that  part  of  the  river  St.  Lewis." 
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It  is  true  that  neither  Napoleon,  nor  his  minister,  Talleyrand, 
were  able  to  define  the  boundaries  of  Louisiana  at  the  time  of  itg 
cession  to  us ;  and  on  the  objection  of  our  minister,  Mr.  Living- 
ston, that  the  boundaries  were  uncertain,  Napoleon  is  said  to  have 
remarked  with  frank  cynicism,  that  "if  an  obscurity  did  not 
exist,  it  would,  perhaps,  be  good  policy  to  put  one  there."  But, 
nevertheless,  there  was  not  then,  and  never  was,  any  ground  in 
law  or  in  fact,  to  claim  an  extension  of  the  country  beyond  the 
crest  of  the  Bocky  Mountains.  It  may  be  added  that  the  Louisi- 
ana ceded  to  us  by  Napoleon  was  the  Louisiana  discovered  and 
claimed  by  La  Salle,  with  an  exception  to  be  noted  hereafter. 
There  is  no  claim  in  any  quarter  that  it  was  enlarged  by  any 
further  French  discovery,  and  so  far  as  history  furnishes  any 
record,  no  Frenchman  ever  set  foot  west  of  the  Kocky  Mountains 
and  north-  of  the  forty-second  parallel  of  latitude,  until  after  the 
cession  to  us  by  France  in  1803.  Louisiana  did  not,  however, 
come  to  us  in  its  integrity  by  virtue  of  that  cession.  The  war  be- 
tween France  and  England  which  terminated  by  the  treaty  of 
1763 — that  war  which  had  one  of  its  principal  theatres  on  the 
American  continent,  and  in  which  Washington  first  signalized 
his  soldiery  qualities — wrested  the  Ohio  River  and  its  tributary 
country  from  France,  and  gave  it  all  to  England  as  far  as  the 
Mississippi  River.  Through  the  latter  it  came  to  us  as  one  of 
the  fruits  of  the  Revolutionary  War. 

It  does  not  seem  needful  to  multiply  evidences  on  the  extent 
of  the  Louisiana  Purchase,  but  it  is  satisfying  to  know  that  Mr. 
Jefferson,  who  completed  the  purchase  on  our  part,  disclaimed 
that  it  gave  us  any  right  to  the  Northwest  Coast,  saying : 

"  If  we  claim  that  country  at  all,  it  must  be  on  Astor's  settle- 
ment near  the  mouth  of  the  Columbia  and  the  principle  of  the 
jus  gentium  of  America,  that  when  a  civilized  nation  takes  pos- 
session of  the  mouth  of  a  river  in  a  new  country,  that  possession 
is  considered  as  including  all  its  waters.'* 

Marbois,  the  French  Minister,  who  concluded  the  treaty  of 
cession  with  us  and  signed  it  on  the  part  of  France,  took  the 
same  view  in  his  history  of  Tjouisiana,  saying,  "  the  shores  of  the 
Western  ocean  were  certainly  not  included  in  the  cession."     The 
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error  is  popular  rather  than  historical,  but  it  is  matter  of 
wonder  that  error  should  exist  at  all  when  the  evidences  to  the 
contrary  are  so  abundant  and  accessible^  and  the  principles  of 
international  law  governing  the  subject  so  unambiguous. 

We  can  not,  then,  found  our  claim  on  right  of  Louisiana.  The 
theory  that  our  title  can  be  based  on  the  cession  from  Spain  con- 
tained in  the  treaty  of  1819,  is  equally  fallacious.  It  is  true 
that  Spain  relinquished  to  us  by  that  treaty  all  the  country  on 
the  Pacific  Coast  north  of  the  forty-second  parallel  of  latitude, 
and  that  Spain  was  imquestionably  the  first  to  explore  that  coast. 
Cabrillo  and  Ferrelo,  in  1543,  Viscaino  in  1603,  Perez  in  1774, 
and  Heceta  in  1775,  whose  combined  explorations  and  discov- 
eries took  in  the  entire  coast  to  its  most  northerly  limits,  were  all 
in  advance  of  the  explorers  of  other  nations ;  and,  so  far  as  their 
exploration  and  discovery  can  give  title,  Spain  was  prior  in  point 
of  time,  and,  therefore,  superior  in  point  of  right.  But  she  made 
no  settlement  on  the  coast,  and  discovery  merely  initiates  an  in- 
choate right  to  be  perfected  by  occupation  and  settlement.  This 
principle  was  established  by  the  uniform  practice  of  the  nations 
of  Europe  on  the  first  discovery  of  the  American  continent. 
They  declined  to  recognize  the  Papal  Bull  conferring  on  Spain 
sovereignty  over  the  entire  continent  by  virtue  of  its  discovery, 
and  each  possessed  itself  of  such  parts  of  the  Atlantic  coast  and 
the  interior  country  as  it  desired,  not  already  in  the  possession 
of  Spain.  The  boundaries  between  the  respective  territories 
were  not  settled  by  any  definite  principle,  except  where  pos- 
session was  taken  at  the  mouth  of  a  river ;  that  matter  being  left 
to  conventional  agreement  later  on,  and  influenced  to  some  ex- 
tent by  the  character  of  the  respective  settlements  and  the  vigor 
with  which  they  had  grown  and  extended  themselves.  Contiguity 
to  the  principal  settlement  was  permitted  to  have  some  effect — 
how  much  was  never  defined — ^but  there  is  no  statement  of  any 
principle,  and  no  record  of  any  precedent,  which  could  convert 
the  feeble  and  scattered  Spanish  settlements  in  California  into  a 
possession  of  the  entire  coast  for  the  purpose  of  confirming  the 
Spanish  discoveries  to  the  north,  and  fixing  the  sovereignty  of 
Spain  over  that  region.    Spain  did  commence  a  settlement  at 
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Nootka  Sound  on  Vancouver's  Island  in  1786,  which,  if  con- 
tinued and  extended,  would  have  supported  her  sovereignty. 
But,  unfortunately,  she  came  into  conflict  with  England  hy  the 
seizure  of  some  English  trading  vessels  at  Nootka  Sound  in  1789, 
and  under  the  pressure  of  threatened  war  she  relinquished  her 
claim  to  exclusive  possession  of  the  Northwest  Coast,  abandoned 
her  Nootka  settlement,  and  a^^^eed  that  the  coast  above  California 
should  thereafter  be  free  to  both  nations  for  trade,  navigation 
and  settlement.  She  made  no  further  effort  to  settle  any  part  of 
the  coast,  and  thus  abandoned  all  rights  founded  on  her  un- 
doubted first  discoveries. 

It  would  seem  clear,  then,  that  we  took  nothing  by  our  cession 
from  Spain,  especially  as  the  rights  of  Great  Britain  and  the 
United  States  had  then  become  fixed  by  acts  of  discovery  and 
settlement;  and  these  acts  of  either  nation  were  sufficient  to  cut 
out  any  claim  which  Spain  might  make,  based  on  the  mere  fact 
of  prior  discovery. 

Great  Britain's  claims  on  the  coast  date  from  Captain  Cook's 
explorations  in  1778,  and  Vancouver's  explorations  and  surveys 
in  1792.  In  this  statement  I  take  no  account  of  Drake's  voyage 
to  North  Pacific  waters,  in  the  Oolden  Hind,  in  1579.  In  that 
year  Drake  passed  the  Strait  of  Magellan,  harried  the  Spanish 
settlements  of  South  and  Central  America,  and  then  determined 
to  crown  his  exploits  by  returning  home  through  the  long-sought 
and  much-talked  of  Northwest  passage.  He  accordingly  sailed 
north  along  the  coast,  but  becoming  discouraged  in  his  quest  by 
the  rigor  of  the  climate  at  that  season  of  the  year,  he  turned  his 
prow  due  west,  crossed  the  Pacific,  sailed  home  by  the  Cape  of 
Good  Hope,  and  thus  won  the  scarcely  less-distinguished  honor  of 
being  the  first  English  navigator,  and  the  second  of  any  nation- 
ality, to  circumnavigate  the  globe.  Elizabeth  knighted  him  for 
his  feat  and  took  him  formally  into  her  service.  The  warfare 
which  he  carried  on  against  Spain  after  that  period,  unlike  that 
carried  on  before,  was  thus  legalized  and  sanctioned.  But  Drake 
never  touched  the  North  Pacific  Coast,  and  it  is  doubtful  if  he 
sailed  further  north  than  to  latitude  forty-three  or  forty-four. 
For  this  reason,  and  also  because  of  the  doubtful  character  of  the 
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enterprise  in  which  he  was  engaged,  England  never  predicated 
any  claim  to  the  country  on  the  strength  of  his  voyage. 

Captain  Cook,  vnth  his  expedition  in  1778,  did  little  more 
than  navigate  to  the  northern  latitudes,  and  he  approached  the 
land  at  only  one  or  two  places.  The  work  of  Vancouver,  how- 
ever, which  occupied  three  years,  beginning  in  1792,  was  very 
thorough.  He  entered  every  bay,  inlet,  canal  and  river  which  a 
minute  examination  of  the  coast  disclosed,  surveyed  and  charted 
the  same,  and  reported  his  work  so  intelligently  that  his  nomen- 
clature largely  superseded  that  of  Spain,  and  remains  to  this 
day.  But  Vancouver  found  Captain  Kendrick  of  the  American 
ship  Columbia,  and  Captain  Oray  of  the  American  sloop  Lady 
Washington,  on  the  coast  when  he  arrived.  They  had  he&R  there 
four  years  trading  with  the  natives  for  their  valuable  furs,  and, 
incidentally,  exploring  the  coast  and  making  fairly  accurate 
records  of  their  discoveries.  They  had  made  one  or  more  voyages 
to  China  with  their  furs  and  back  again  before  Vancouver  ap- 
peared. By  this  time  Oray  had  succeeded  to  the  command  of  the 
Columbia.  Meeting  Vancouver  in  the  Straits  of  Puca  in  April, 
1792,  Gray  informed  him  that  he  had  discovered  evidences  of  a 
great  river  emptying  into  the  ocean  about  46  degrees  and  9  min- 
utes. Vancouver  looked  for  it,  could  not  find  it,  and  reported 
that  there  was  no  such  river.  In  the  May  following  Gray,  in  the 
Columbia,  returned  to  the  mouth  of  the  river,  entered  it  and 
ascended  for  twenty-five  miles.  Thanatopsis  was  yet  in  the  womb 
of  time,  and  he  named  the  river  "  Columbia  *'  in  honor  of  his  ves- 
sel. Vancouver  completed  his  explorations  and  survey,  and  re- 
turned to  England;  but  the  North  Coast  was  never  after  that 
free  from  adventurous  Americans.  In  1800  there  were  from 
twenty  to  twenty-five  American  trading  vessels  on  that  coast  and 
they  gradually  overcame  competition  and  monopolized  the  trade. 
They  were  nearly  all  from  Boston,  which  fact  gained  for  Ameri- 
cans on  the  coast  and  in  the  interior,  among  the  Indians,  the 
name  "  Boston  men.^*    Things  stood  thus  on  the  immediate  coast. 

The  honor  and  credit,  and  the  legal  effect  for  what  it  was 
worth,  of  penetrating  to  the  coast  overland,  belongs  to  England. 
The  feat  was  accomplished  by  Alexander  McKenzie,  a  Scotchman 
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of  iron  frame  and  iron  resolution,  in  1793.  He  was  a  factor 
in  the  employ  of  the  Northwest  Company,  a  rival  of  the  Great 
Hudson's  Bay  Company,  and  was  stationed  at  Fort  Chipeweyan, 
on  Athabasca  Tjake,  in  about  latitude  fifty-eight  degrees.  Having 
previously  explored  McKenzie  Eiver,  east  of  the  Rocky  Moun- 
tains to  the  Arctic  Ocean,  he  ascended  Peace  Eiver  to  the  foot  of 
the  Eocky  Mountains  in  the  fall  of  1792,  accompanied  by  nine 
men;  wintered  there;  in  the  following  spring  crossed  by  a  low 
pass;  found  the  head  waters  of  the  Prazier  Eiver;  descended  that 
river  nearly  to  the  mouth;  abandoned  it  because  of  falls  and 
rapids,  and  made  his  way  on  foot  through  hostile  tribes  that  had 
never  before  seen  a  white  man,  to  the  Pacific  Ocean.  Here,  on 
a  large  rock,  he  painted  in  red  vermillion  this  legend:  "  Alex- 
ander McKenzie,  from  Canada,  by  land,  the  twenty-second  of 
July,  One  thousand,  seven  hundred  and  ninety-three.*^  The 
Prazier  Eiver  empties  into  the  ocean  just  north  of  the  forty-ninth 
parallel,  ascends  almost  due  north,  and  has  no  tributary  which 
heads  to  the  south  of  that  parallel.  McKenzie  was  knighted  for 
his  services,  and  his  memory  is  justly  held  in  great  honor  and 
esteem. 

The  next  overland  expedition  in  point  of  time  was  that  of 
Lewis  and  Clark,  fitted  out  by  the  United  States  under  the  direc- 
tion of  President  Jefferson,  which  set  out  from  St.  Louis  on  the 
14th  day  of  May,  A.  D.,  1804,  and  reached  the  mouth  of  the 
Columbia  Eiver  on  the  7th  day  of  November,  1805.  I  need  not 
enlarge  on  the  incidents  of  that  well-known  expedition,  further 
than  to  say  that  after  crossing  the  Eocky  Mountains  the  expedi- 
tion followed  the  Snake  and  Clearwater  rivers  down  to  the  Colum- 
bia, and  from  thence  followed  the  Columbia  to  the  ocean — there- 
by fortifying  our  claim  to  that  river  and  its  tributaries  by  virtue 
of  Gray^s  discovery.  Mr.  Astoi*^s  expeditions  to  the  mouth  of  the 
Columbia  by  land  and  sea  in  1811  and  1812,  the  founding  of 
Astoria,  and  the  capture  of  that  place  by  the  British  on  the 
breaking  out  of  the  war  of  1812,  have  been  woven  into  a  romance 
by  the  pen  of  Washington  Irving,  and  I  need  not  describe  them. 
Mr.  Astor  always  blamed  his  agents  in  charge  at  Astoria  for  the 
disastrous  failure  of  his  enterprise,  but  when  Astoria  was  re- 
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stored  to  us  by  Great  Britain  on  the  conclusion  of  peace,  ho 
failed  to  renew  the  enterprise,  and  the  Northwest  Company,  and 
later  the  Hudson^s  Bay  Company,  with  which  it  had  amalga- 
mated, were  left  in  undisputed  possession  of  the  field. 

It  was  upon  the  occupation  of  the  country  by  the  latter  com- 
pany and  its  operations  therein,  that  Great  Britain  relied  to 
make  its  title  good.  Its  legislation  had  invested  the  company 
with  almost  sovereign  powers.  The  factors  at  its  several  posts 
were  magistrates  and  inflicted  punishment  for  minor  offenses. 
They  had  power  to  send  those  charged  with  more  serious  offenses 
to  the  Eastern  part  of  Canada,  where  the  courts  had  jurisdiction 
of  offenses  against  the  English  law  committed  in  the  Hudson's 
Bay  Country.  The  company's  forces  were  organized  and  armed, 
and  were  under  military  discipline,  so  that  it  was  enabled  at  ail 
times  to  make  head  against  the  hostilities  of  the  natives.  But 
except  against  organized  hostilities  it  made  no  warlike  reprisals. 
For  sporadic  outrages  it  held  the  individuals  committing  them 
responsible.  It  never  ceased,  however,  in  its  hunt  for  the  indi- 
vidual until  he  was  secured  and  adequately  punished.  By  this 
course  it  won  the  confidence  and  inspired  the  respect  of  the 
natives,  and  thus  powerfully  advanced  its  interest.  That  interest 
was  not  the  settlement  and  development  of  the  country,  but  the 
reverse.  The  Hudson's  Bay  Company  wished  to  keep  the  country 
in  its  virgin  state,  so  that  the  animals  and  the  natives  might  both 
multiply,  the  former  to  be  trapped  by  the  latter,  and  by  the  latter 
traded  to  the  company  for  supplies.  Within  the  limitation  of  its 
essential  purposes  it  was  just  to  the  natives,  and  to  strangers 
great  or  small,  encountered  in  the  wilds,  or  making  their  way  to 
its  establishments,  its  kindness  and  hospitality  were  boundless. 

The  company  had  an  internal  policy  which  contributed  largely 
to  its  success.  Its  governors,  factors  and  principal  traders,  were 
generally  men  of  good  family  and  a  liberal  education,  who  were 
bound  to  it  by  a  co-operative  system  which  insured  them  a  liberal 
retiring  pension.  The  clerks  were  recruited  from  the  same  class, 
were  entitled  to  promotion  at  stated  intervals,  and  were  <;ertain, 
if  they  proved  faithful,  to  succeed  in  course  of  time  to  the  most 
commanding  positions.    Thus  the  continuity  of  an  eflBcient  policy 
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and  an  intelligent  co-operation  by  all  its  establishments  was  pro- 
vided for.  The  forces  in  the  field,  of  whom  there  were  not  less 
than  twelve  hundred  west  of  the  Eocky  Mountains,  were  un- 
equaled  for  the  work  required  of  them.  They  were  the  famous 
Canadian  voyageurs,  inured  to  the  wilderness,  always  cheerful 
and  happy,  making  friends  easily  with  the  natives,  and  usually 
cementing  that  friendship  with  matrimonial  alliances.  They 
were  not  renowned  as  fighters,  although  brave  and  resourceful, 
but  made  their  way  by  kindness  and  good  nature.  Their  Hud- 
son's Bay  uniform  was  a  safe  passport  through  the  wilderness  in 
the  most  troublous  times. 

The  Hudson's  Bay  Company,  thus  armed  and  equipped,  domi- 
nated the  coast  from  1820  to  1846,  and  penetrated  far  into  the 
interior.  It  had  more  than  twenty-five  trading  posts,  practically 
military  establishments,  in  full  operation  before  1840.  Most  of 
them  were  north  of  the  Columbia  Biver,  but  a  number  of  them 
were  far  to  the  southward  of  that  river.  One  of  them  (Port 
Hall)  was  almost  as  far  south  as  the  present  northern  boundary 
of  the  State  of  Utah.  The  company  was  rapidly  occupying  the 
country  and  given  time  enough  it  would  have  done  so  completely. 
But  before  reaching  the  base  of  the  Eocky  Mountains  it  was  met 
by  the  tide  of  adventurous  Americans,  who,  singly,  in  pairs,  in 
groups,  and  in  companies,  had  followed  the  Lewis  and  Clark  ex- 
pedition into  the  western  wilds.  By  1820  there  were  probably  as 
many  of  these  on  the  immediate  western  slope  of  the  mountains 
as  there  were  Englishmen  and  Canadians  on  the  coast.  With 
characteristic  Anglo-Saxon  feeling  they  despised  the  native  races 
and  would  have  no  commerce  with  them.  They  neither  bought 
from  them  nor  sold  to  them,  but  pursued  their  own  ways,  trapped 
their  own  furs,  and  made  good  by  their  trusty  rifles  their  own 
subsistence  and  safety.  The  hand  of  the  Indian  was  against  them 
at  all  times,  and  theirs  against  the  Indian;  but  no  man  among 
them  ever  hesitated  to  go  wherever  the  spirit  moved  him  to  go, 
or  to  stay  as  long  as  it  seemed  good  to  him  to  stay.  Their  bones 
bleach  on  both  slopes  of  the  Eockies,  but  where  one  fell  there 
were  a  score  to  take  his  place.  Washington  Irving  quotes  a  for- 
eign observer  as  saying  of  them:     "I  consider  one  American  as 
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equal  to  three  Canadians  in  point  of  sagacity^  aptness  at  resources^ 
self-dependence  and  fearlessness  of  spirit.  In  fact  no  one  can 
cope  with  him  as  a  stark  tramper  of  the  wilderness/^  These  two 
forces  steadily  advanced  toward  each  other  and  finally  overlapped, 
but  there  was  room  enough  for  both ;  and  as  the  essential  purpose 
of  both  was  the  same,  the  country  would  probably  still  be  a  wil- 
derness if  it  had  been  left  to  them  alone  to  contest  its  possession. 
The  American  hunters  and  trappers  were  no  more  settlers  and 
home-builders  than  those  in  the  employ  of  the  Hudson^s  Bay 
Company.  They  were,  however,  heralds,  who  reported  to  those 
behind  and  sent  before  them,  dimly  and  vaguely,  premonitions  of 
things  to  come. 

It  was  the  religious  impulse  which  first  set  trickling  a  tiny 
stream  of  genuine  American  civilization,  and  it  was  a  national 
and  patriotic  impulse  which  turned  that  stream  into  a  tide,  rolled 
it  along  to  the  very  verge  of  the  ocean,  and  then  back  again  to  the 
foothills  of  the  Continental  divide. 

In  1832  the  Methodist  Board  of  Missions  determined  to  des- 
patch a  missionary  force  to  the  Indians  on  the  coast.  The  force 
consisted  of  two  ministers.  Rev.  Jason  Lee,  and  his  nephew,  Rev. 
Daniel  Lee,  and  three  laymen.  It  proceeded  overland  in  company 
with  a  party  of  hunters  and  trappers  as  far  as  the  destination  of 
the  latter,  and  then  alone  through  the  wilderness  to  the  Willa- 
mette River,  a  few  miles  from  the  Hudson's  Bay  post  at  Van- 
couver, where  it  arrived  September  16,  1834.  The  Presbyterian 
Board  of  Missions  about  the  same  time  despatched  a  missionary 
band  to  the  coast  under  Rev.  Samuel  Parker  and  Doctor 
Marcus  Whitman.  Mr.  Parker  proceeded  to  the  coast,  but  Doc- 
tor Whitman  stopped  at  Walla  Walla  and  established  a  station. 
There  he  Uved,  ministering  to  the  spiritual  and  material  wants 
of  the  natives,  and  there  he  died,  a  victim  of  their  ignorant  super- 
stition and  insensate  rage;  but  before  he  died  his  high  Christian 
character  and  exalted  patriotism  had  impelled  him  to  acts  and 
deeds  which  constitute  an  epic  in  American  history. 

These  missions  were  kindly  received  by  the  Hudson's  Bay  peo- 
ple; established  themselves,  and  had  been  added  to  from  time  to 
time;  but  they  found  a  barren  «oil  in  the  hearts  and  minds  of  the 
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natives  and  would  have  faded  out,  and  with  them  all  semblance 
of  American  occupation,  but  for  Doctor  Whitman  and  his  famous 
ride.  In  the  late  fall  of  1842  Whitman  was  visiting  the  Hudson's 
Bay  post  at  Walla  Walla.  While  there  a  courier  of  the  company 
arrived  and  brought  tidings  that  a  party  of  more  than  one  hun- 
dred British  settlers  had  made  their  way  around  by  the  north 
from  the  Saskatchewan  country  and  were  already  on  the  Colum- 
bia Biver  entering  Oregon  to  take  possession  of  it.  The  officials 
of  the  company,  much  elated,  were  free  in  their  expressions  that 
the  country  was  now  saved  to  the  dominion  of  Great  Britain. 
Whitman  said  nothing,  but  on  his  return  to  the  mission  he  an- 
nounced that  he  should  start  overland  for  Washington  City  tlie 
next  day  for  the  purpose  of  informing  the  President  and  his 
cabinet  of  the  value  of  the  Oregon  country  and  of  the  necessity 
of  taking  immediate  steps  if  it  was  to  be  saved  to  the  United 
States.  To  the  remonstrances  of  his  wife  and  the  other  mission- 
aries at  the  station,  he  replied  that  though  a  missionary  he  was 
not  expatriated,  and  that  he  certainly  would  go  to  Washington. 
So  on  the  following  day,  with  one  white  companion,  he  disap- 
peared into  the  hills,  already  white  with  the  first  snows  of  winter, 
and  battled  his  way  through  every  obstacle  to  the  nation's  capital. 
It  would  be  interesting  to  describe  that  ride,  but  one  incident 
must  suffice.  Whitman  and  his  companion  came  one  day  to  a 
river  six  hundred  feet  wide,  frozen  one-third  of  the  way  over  on 
either  side,  and  with  a  rushing  torrent  down  the  middle.  The 
horses  balked  and  refused  to  enter.  Whitman  leaped  from  his 
saddle,  cut  a  pole  eight  or  ten  feet  long  in  the  bushes,  and  then 
mounting,  had  his  companion  lead  him  to  the  edge  and  push  him 
off  into  the  icy  current.  Horse  and  rider  sank  with  a  splash,  then 
rising  to  the  surface  struck  out  for  the  opposite  shore.  When 
they  reached  the  other  shore  Whitman  took  the  pole  which  he  car- 
ried on  his  shoulder,  broke  the  loose  ice  on  the  edge  and  climbed 
out  on  the  thick  ice,  hauling  his  horse  up  after  him.  "  Then  " 
(in  the  picturesque  language  of  the  local  chronicler  from  whose 
account  this  incident  is  taken),  "  mounting  in  his  saddle,  he  rode 
on  into  the  forest,  and-*#he  rode  the  water  on  his  clothes  turned 
to  ice,  and  he  rode  like  a  knight  of  old,  clad  in  shining  coat  of 
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mail/*  Whitman  reached  Washington  March  3,  1843.  There  he 
saw  President  Tyler,  Daniel  Webster,  John  C.  Calhoun,  Thomas 
H.  Benton,  and  the  other  great  statesmen  of  the  day  and  told  his 
story.  It  is  believed  that  Whitman^s  representations  strength- 
ened the  purpose  of  our  government  and  induced  the  determined 
stand  which  it  then  took  and  afterwards  maintained.  Meantime 
Whitman  had  aroused  the  frontier  as  he  came  through  by  lect- 
ures and  publications,  and  had  scattered  handbills  asking  those 
who  would  accompany  him  to  the  Oregon  country  to  rendezvous 
on  the  frontier  early  in  the  coming  spring,  when  he  would  return 
and  pilot  them  to  the  promised  land.  He  kept  his  word,  and  led 
back  that  summer  the  first  wagon  train  that  ever  crossed  the  con- 
tinent, consisting  of  more  than  two  hundred  wagons  and  one 
thousand  loyal  American  souls,  with  horses,  oxen,  cows,  household 
goods  and  all  the  rude  paraphernalia  of  the  pioneer  settler.  The 
way  thus  blazed,  other  and  larger  migrations  soon  followed,  the 
country  was  overspread  with  American  settlers,  and  the  duty  of 
our  statesmen  made  plain  to  them,  and  its  successful  performance 
easy  and  certain.  While  many  of  the  settlers  were  animated,  no 
doubt,  by  a  spirit  of  adventure  and  others  by  a  desire  to  better 
their  condition  in  a  new  land,  the  motive  of  Doctor  Whitman  and 
a  large  majority  of  those  who  followed  him  into  the  wilderness, 
was  to  save  the  land  to  the  American  people,  to  bring  it  under  the 
benign  influence  of  free  American  institutions.  They  knew  that 
their  action  meant  war — a  war  with  England  possibly ;  but  cer- 
tainly and  in  any  event,  a  war  no  less  deadly  and  sanguinary — a 
war  with  savage  nature  and  savage  men — to  subdue  them  to  the 
requirements  of  civilization  in  order  that  the  fruits  might  be  pre- 
sented as  evidence  of  beneficial  enjoyment  and  muniments  of 
sovereign  title.  Their  first  act  was  characteristically  American. 
They  formed  a  provisional  government  to  continue-  until  the 
United  States  should  declare  its  own  sovereignty,  the  territorial 
limits  of  which  were  declared  to  embrace  the  entire  country,  up 
to  the  Bussian  possessions.  It  had  a  legislature,  a  governor  and 
supreme  and  inferior  judges.  There  was  not  a  lawyer  in  the 
colony  at  the  time  it  was  formed,  but  its  organic  law  contained  all 
the  fundamental  provisions  for  personal  liberty  deemed  neces- 
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sary  in  our  American  constitutional  system.  The  government 
soon  made  such  headway  and  was  found  so  essential  under  the 
changed  conditions^  that  the  Hudson's  Bay  people,  who  before 
that  had  exercised  the  only  government  in  the  country,  were  com- 
pelled formally  to  recognize  its  authority  and  come  under  its 
protection. 

While  all  this  was  happening  the  statesmen  and  diplomats  of 
the  two  countries  were  constantly  wrestling  over  the  question  of 
the  rights  of  their  respective  countries  and  accomplishing  nothing 
but  "  dog-falls.''  The  best  they  could  do  by  the  treaty  of  1818 
was  to  agree  on  a  provision  that  the  country  should  be  open  to 
the  trade  of  both  nations  for  ten  years,  neither  to  exercise  sover- 
eign authority  over  it.  By  the  treaty  of  1827,  this  arrangement 
was  continued  indefinitely  and  until  either  nation  should  give 
twelve  months'  notice  of  its  termination.  But  the  question  was 
always  a  spectre  before  their  eyes,  and  always  up,  more  or  less, 
for  discussion.  More  was  written  on  it  than  on  any  other  diplo- 
matic question  ever  at  issue  between  the  two  countries.  But 
neither  could  move  the  other.  The  British  lion  and  the  American 
eagle  are  both  greedy  of  dominion  over  lands  and  waters  and 
peoples,  and  where  once  either  sinks  his  talons,  it  is  like  up- 
rooting the  earth  to  move  him.  The  inertia  was  not  disturbed 
until  after  the  tide  of  American  settlers  had  begun  to  roll  into 
the  country.  These  settlers  did  not  stop  at  the  line  of  the  Colum- 
bia Hiver,  but  crossed  it  and  occupied  the  Puget  Sound  country. 
Meantime  excitement  had  spread  in  the  United  States,  and  in 
1844  Mr.  Polk  was  elected  President  on  a  platform  declaring  for 
the  maintenance  of  our  sovereignty  up  to  the  line  of  fifty-four 
degrees  and  forty  minutes.  His  inaugural  address  re-aJ0Srmed 
that  position  and  advised  the  extension  of  American  government 
over  the  entire  territory.  Congress  authorized  him  to  give  the 
necessary  notice  to  terminate  the  treaty  of  1827,  which  he  did, 
and  both  houses  of  Congress  proceeded  to  consider  bills  establish- 
ing a  territorial  government.  There  was  great  excitement  and 
much  acrimonious  discussion  in  both  countries.  The  situation 
meant  war  unless  eased  quickly  and  eflfectually.  In  this  posture 
of  aflfairs,  Mr.  Pakenham,  the  British  Minister,  proposed  a  treaty 
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dividing  the  country  on  the  line  of  the  forty-ninth  parallel  as  far 
as  the  channel  separating  the  continent  from  Vancouver's  Island, 
thence  south  by  the  middle  of  that  channel  to  the  Straits  of  Fuca 
and  thence  to  the  ocean.  The  proposed  treaty  was  accepted  by 
Mr.  Polk  and  Mr.  Buchanan,  the  treaty  was  ratified  by  the  Sen- 
ate, and  the  long  controversy  wafl  over.  Great  Britain  did  not 
want  war,  but  even  the  certainty  of  war  would  not  have  moved 
her  but  for  the  fact  that  her  hope  of  sovereignty  had  been  swept 
away  by  the  tide  of  American  settlement  and  the  genius  for  gov- 
ernment and  the  free  and  independent  spirit  displayed  by  the 
American  settlers.  She  wisely  gave  up  what  it  was  certain  she 
could  not  retain,  even  without  the  opposition  of  the  United  States. 
The  latter  gave  up  nothing  to  which  it  had  any  just  claim. 
Cook's  exploration  of  the  coast  in  1778  antedated  anything  in 
that  line  on  our  part.  McKenzie's  overland  expedition  in  1793 
antedated  the  first  American  expedition  (that  of  Lewis  and 
Clark)  by  twelve  years.  The  mouth  of  the  Prazier  River,  to 
which  McKenzie  descended,  is  almost  intersected  by  the  forty- 
ninth  parallel.  The  English  settlements  on  that  river  preceded 
the  Astor  settlement  on  the  Colimibia  by  many  years.  Our  rights 
were  predicated  wholly  on  Gray's  discovery  of  the  Columbia  and 
the  Astor  settlement.  The  head  waters  of  the  Columbia,  to  which 
we  might  have  had  some  claim,  rise  some  distance  north  of  the 
forty-ninth  parallel,  but  to  push  our  claim  to  the  coast  that  far 
would  have  been  to  take  in  the  mouth  of  another  great  river,  to 
the  discovery  of  which  Great  Britain  had  as  incontestible  a  claim 
as  ours  to  the  discovery  of  the  Columbia.  Moreover,  we  had  never 
explored  the  head  waters  of  the  Columbia  and  the  nearest  Ameri- 
can settlement  was  hundreds  of  miles  to  the  southward.  Great 
Britain  had  explored  those  waters  and  had  settlements  on  them. 
It  was  not  possible  on  this  state  of  facts,  under  the  law  of  na- 
tions^ to  push  our  rights  north  of  the  mouth  of  the  Frazier  River. 
On  the  other  hand,  the  doctrine  of  contiguity  would  have  given 
Great  Britain  a  claim  of  right  to  some  extension  of  territory  south 
of  the  mouth  of  that  river.  On  the  whole  the  settlement  was 
most  advantageous  to  the  United  States.  It  was  one  which  Mr. 
Gallatin  had  oflEered  to  accept  in  1818,  an  offer  repeated  by  Mr. 
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Rush  in  1824,  by  Mr.  Clay  in  1826,  and  by  Mr.  Calhoun  in  1844. 
Mr.  Polk  disappointed  the  country  by  its  acceptance,  since  it  was 
a  departure  from  the  platform  on  which  he  had  been  elected;  but 
he  was  a  mere  candidate  when  that  platform  was  made.  In  1846 
he  was  President,  acting  under  his  oath  of  oflSce,  and  was  com- 
pelled to  bow  to  the  logic  of  incontestible  facts,  and  to  yield  to 
the  wisdom  of  a  long  line  of  predecessors,  as  able  and  patriotic  as 
himself,  who  had  foreclosed  the  case  against  us  beyond  the  forty- 
ninth  parallel.  Undoubtedly  it  would  be  very  desirable  to  pos- 
sess the  coast  up  to  the  line  of  fifty-four  degrees  and  forty  min- 
utes. We  now  possess  everything  north  of  that,  and  have  rounded 
out  our  possessions  to  the  southward  by  the  acquisition  of  Califor- 
nia, thus  making  our  north  and  south  lines  across  the  continent 
approximately  parallel  lines.  But  our  neighbors  to  the  north  are 
friendly  and  live  with  us  in  peace  and  amity,  and  we  might  be 
much  worse  off. 

The  treaty  which  completed  the  settlement  came  almost  as 
near  leading  to  war  as  the  question  which  it  settled.  The  islands 
of  the  San  Juan  archipelago  lie  between  the  continent  and  Van- 
couver's Island,  and,  unfortunately,  there  are  two  channels  ex- 
tending southward  from  the  forty-ninth  parallel  to  the  Straits  of 
Fuca,  and  touching  these  islands,  one  of  which  channels,  if  the 
channel  meant  by  the  treaty,  would  give  the  islands  to  Great 
Britain  and  the  other  would  give  them  to  the  United  States. 
Both  countries  claimed  sovereignty  over*  the  group,  and  the  peo- 
ple of  both  countries  occupied  the  islands.  The  dispute  was  set- 
tled in  our  favor  by  the  award  of  Emperor  William  I  of  Germany, 
in  1872 ;  but  until  that  award  the  military  of  the  two  nations  held 
joint  occupancy  of  San  Juan,  the  larger  of  the  islands.  This  sit- 
uation was  brought  about  by  an  episode  of  a  most  serious  charac- 
ter. A  Hudson's  Bay  official  threatened  to  arrest  an  American 
citizen  on  San  Juan  Island  for  an  alleged  ofiFense  committed 
there,  and  take  him  to  Victoria  for  trial  before  the  British  courts. 
This  was  in  1859.  The  matter  being  reported  to  General  Harney, 
then  in  command  of  the  coast,  he  sent  Captain  George  E.  Pickett, 
with  a  company  of  regulars,  to  garrison  the  island  and  protect 
American  citizens  resident  there.     The  English  responded  by 
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sending  three  war  vessels  with  an  overwhelming  force  of  marines 
to  ocuupy  the  island  on  their  part.  But  Captain  Pickett  declined 
to  permit  them  to  land  or  to  listen  to  any  proposition  of  joint 
occupancy,  saying  that  his  orders  required  him  to  hold  the  island, 
and  that  come  what  would  he  proposed  to  obey  his  orders.  While 
the  English  admiral  was  considering  Picketfs  challenge  Harney 
reinforced  Pickett  with  the  remainder  of  the  regiment  under  Col. 
Silas  Casey;  whereupon  the  English  vessels  withdrew.  Subse- 
quently General  Scott  agreed  with  the  English  authorities  on  a 
joint  military  occupancy  and  the  threatened  clash  was  averted. 
The  Captain  Pickett  who  displayed  so  much  intrepidity  on  this 
occasion  was  the  Confederate  General  Pickett  who  led  the  charge 
up  Cemetery  Ridge  at  Gettysburg,  where  Southern  valor  dashed 
itself  impetuously  against  the  rock  of  Northern  courage,  and  re- 
ceded in  a  crimson  tide,  bearing  on  its  bosom  the  flower  of  South- 
em  manhood.  General  Pickett  was  one  of  the  few  survivors  of 
that  memorable  charge.  A  majority  of  those  who  followed  him  so 
gallantly  fell  to  rise  no  more,  but  all  know  and  recognize,  both 
North  and  South,  that  in  falling  they  raised  up  an  ideal  of  sol- 
dierly duty  and  courage  which  is  and  ever  will  be,  an  inspiration 
to  the  people  of  the  entire  nation,  now  so  happily  reunited. 

I  trust  that  I  have  not  wearied  you  by  this  rapid  and  naked 
sketch.  My  design  has  been  to  present  some  of  the  international 
questions  involved  in  the  struggle  for  northwestern  supremacy, 
and  to  show  how  American  enterprise,  character  and  courage, 
guided  by  American  patriotism  and  American  genius  for  govern- 
ment, acting  spontaneously  and  without  official  direction,  antici- 
pated and  overbore  all  those  questions  and  finally  forced  a  happy 
and  a  glorious  issue  for  the  American  people.  It  was  an  exhibi- 
tion of  the  same  American  spirit  which  forced  the  hand  of  Mr. 
Jefferson  in  1803,  and  led  him  with  many  misgivings,  to  inaugu- 
rate the  negotiations  which  gave  us  all  of  Louisiana,  the  Mississ- 
ippi River  and  Gulf  of  Mexico.  There  does  not  seem  to  be  much 
room  for  its  further  display  on  this  continent.  There  is  doubt 
in  the  minds  of  many  if  it  can  be  advantageously  displayed  on 
another.  But  expansion  of  territory  and  the  spread  of  American 
institutions  is  but  one  manifestation  of  the  unconquerable  Ameri- 
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can  spirit.  The  avenues  for  its  display  are  illimitable.  In  war 
and  in  peace,  through  all  the  coining  ages,  in  the  great  part  which 
we  are  to  play  in  the  aflEairs  of  the  world,  we  may  be  assured  that 
the  American  spirit  will  be  adequate  to  every  emergency,  and  will 
safely  carry  us  forward,  into  and  through  every  new  path  which 
interest  or  honor  may  require  the  republic  to  tread. 


NATIONAL    PROGRESSION    AND    THE    INCREASING 
RESPONSIBILITIES  OP  OUR  NATIONAL 

JUDICIARY. 

BY 

CORNELIUS  H.  HANFORD, 

OF   SEATTLE,    WASHINGTON. 

In  the  year  1880,  President  Hayes,  in  a  tour  of  the  West, 
visited  Seattle.  It  was  the  first  time  that  a  President  had 
come  here,  and  the  people  welcomed  him  with  Western  cordiality. 
He  was  escorted  to  Seattle's  best  hotel,  where  he  was  received 
with  cheers,  and  where  the  speech  making  occurred. 

This  is  a  picture  of  the  hotel.*  It  was  Seattle's  pride  when  it 
was  new,  and,  as  I  have  said,  it  was  the  best  one  here  in  1880. 
By  contrast  with  what  may  be  seen  to-day,  a  fair  estimate  can  be 
formed  of  the  progress  made  in  the  building  of  this  city,  and  it 
is  the  centre  of  a  trio  of  fine  cities.  Tacoma,  thirty  miles  south- 
ward, was  on  the  map  in  1880,  but,  although  it  was  then  the  ter- 
minus of  the  Northern  Pacific  Railroad,  the  city  comprised  only 
one  saw  mill,  two  detached  groups  of  shacks,  two  small  churches 
and  two  small  school  houses.  Everett,  thirty  miles  northward, 
was  founded  in  the  year  1891,  and  it  has  grown  and  improved 
so  that  now  it  will  bear  comparison  with  any  city  of  25,000  popu- 
lation. These  three  will  grow  together,  and  will  become  one  of 
the  world's  greatest  cities.  Their  development  up  to  the  present 
time  is  emblematic  of  our  national  progression. 

When  the  constitution  of  the  United  States  was  adopted  the 
Mississippi  River  constituted  the  western  boundary  of  our  na- 
tional domain.  At  the  beginning  of  President  Jefferson's  ad- 
ministration, it  was  his  hope  and  ambition  to  secure  concessions 
from  a  foreign  power  which  would  make  that  great  river  a  free 
highway,  and  to  him  credit  is  justly  due  for  the  adoption  of 
the  policy  of  expansion  to  which  our  government  has  constantly 

^When  the  paper  was  read  a  picture  of  the  hotel  was  exhibited. 
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and  firmly  adhered,  although  it  is  a  fact  that  the  results  of  the 
efforts  which  he  initiated  and  supported  have  exceeded  by  far 
the  scope  and  magnitude  of  his  design.  The  fact  that  the  Ohio 
River  was  not  made  a  boundary  line  between  the  United  States 
and  Canada,  at  the  close  of  the  Eevolutionary  War,  is  due  to 
the  courage  and  endurance  of  Col.  Gteorge  Rogers  Clark  and  a 
small  detachment  of  Virginia  troops  under  his  command,  who 
then  held  the  outposts  of  Kaskaskia  and  Vincennes,  and  to  the 
wisdom  of  Governor  Patrick  Henry  in  sending  that  expedition, 
in  the  year  1778,  to  defend  the  territory  north  of  the  Ohio,  which 
Virginia  claimed.  After  the  acquisition  of  the  territory  included 
in  the  Louisiana  Purchase,  and  at  the  time  of  sending  forth  the 
Lewis  and  Clark  expedition  for  the  exploration  of  the  Columbia 
River  from  its  source  to  the  Pacific  Ocean,  President  Jefferson 
contemplated  that  the  country  west  of  the  Rocky  Mountains 
would  in  time  become  inhabited  by  people,  kindred  to  our  coun- 
trymen, who  would  establish  and  maintain  institutions  and  a 
government  similar  to  our  own,  and  that  commercial  intercourse, 
advantageous  to  both,  would  be  carried  on  between  them  and  the 
people  of  our  nation. 

Our  national  policy  has  not  been  aggressive;  we  have  simply 
marched  in  the  pathway  of  destiny  under  divine  guidance.  Our 
wisest  statesmen  appear  to  have  forecast  the  future,  but  always 
with  doubts  and  uncertainty,  and  to  have  accepted  opportunities 
for  the  acquisition  of  new  territory  cautiously,  and  only  when 
impelled  by  events  not  long  anticipated  and  by  conditions  not 
intentionally  created  by  their  own  efforts.  Napoleon  preferred 
to  sell  Louisiana  rather  than  negotiate  for  the  free  navigation 
of  the  Mississippi  River;  Russia  preferred  to  sell  Alaska  rather 
than  make  concessions  of  privileges  to  American  fishermen; 
Texas  and  Hawaii  were  annexed  because  the  inhabitants  wished 
to  be  annexed,  and  to  have  rejected  their  overtures  would  prob- 
ably have  invited  action  by  other  governments  detrimental  to 
our  interests;  California  came  under  our  flag  as  a  natural  con- 
sequence of  a  war  wliich  our  government  was  reluctant  to  prose- 
cute, and  we  paid  a  large  sum  of  money  for  it  rather  than  hold 
it  by  right  of  conquest;  Porto  Rico  and  the  Philippine  Islands 
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have  been  acquired  in  a  similar  way,  and  Oregon  was  occupied 
by  fur  traders,  missionaries  and  other  citizens  of  the  United 
States  before  our  government  had  taken  the  necessary  steps  to 
terminate  a  controversy  with  Great  Britain  respecting  our  right 
to  it.  We  can  only  claim  for  our  statesmen  that  they  have  acted 
with  promptness  and  firmness  in  accepting  and  holding  benefits 
which  naturally  grew  out  of  events,  which  may  be  justly  regarded 
as  providential  rather  than  accomplishments  of  human  designs. 
By  the  reference  which  I  have  made  to  the  controversy  re- 
specting our  right  to  Oregon,  I  have  not  intended  to  accuse  our 
statesmen  of  timidity  nor  slothfulness.  We  might  have  lost 
Oregon  as  a  consequence  of  the  war  of  1812,  but  by  the  terms 
of  the  treaty  of  Ghent  all  the  right  of  sovereignty,  which  could 
be  predicated  upon  the  occupation  by  Americans  of  Astoria,  were 
preserved,  and  it  is  a  gratifying  fact  that  Henry  Clay  and  Albert 
Gallatin,  commissioners  who  negotiated  the  treaty  which  closed 
that  war,  were  always  steadfast  in  maintaining  our  title  to  all 
that  part  of  Oregon  south  of  the  49th  parallel,  and  the  same 
credit  is  due  to  John  Quincy  Adams,  Thomas  H.  Benton,  Senator 
Linn,  and  a  large  majority  of  Senators  and  Congressmen  rep- 
resenting Southern  as  well  as  Northern  constituencies.  Daniel 
Webster  has  been  misrepresented  and  censured,  on  the  assumed 
ground  that  to  his  indifference  should  be  attributed  the  omis- 
sion to  include  the  dispute  concerning  Oregon  among  the  things 
settled  by  the  Ashburton  treaty  of  1842.  This  accusation  was 
publicly  denied  when  it  was  new  by  Rufus  Choate,  and  it  is  a 
fact  that  the  Oregon  question  was  left  unsettled  at  that  time 
for  the  reason  that  our  government  would  not  consider  a  proposal 
to  adopt  the  Columbia  River  as  an  international  boundary,  and 
the  British  Ambassador  was  limited  by  his  instructions,  so  that 
he  could  not  abandon  the  British  claim  to  all  of  the  territory 
north  of  the  Columbia  River.  Tn  1818,  when  the  respective 
claims  of  the  two  nations  first  became  a  subject  of  diplomatic 
correspondence,  Oregon  was  so  far  away,  so  inaccessible,  and  the 
inevitable  dangers  from  hostility  of  the  aboriginal  inhabitants 
were  so  great  that  the  people  of  the  States  contemplated  with 
commiseration  the  fate  of  those  who  might  attempt  to  colonize 


442  RESPONSIBILITIES  OP   OUR   NATIONAL  JUDICIARY. 

it.    Reports  of  explorers  and  of  investigating  commissions,  and 

public  discussions  during  a  period  of  more  than  twenty-five 

years,  were  necessary  to  enlighten  the  people  to  such  a  degree 

that  they  could  appreciate  the  importance  of  possessing  the 

country  west  of  the  Rocky  Mountains.    The  pervading  sentiment 

during  that  period  found  expression  in  Kent's  Commentaries. 

In  connection  with  the  subject  of  territorial  courts,  that  author 

said: 

"If,  therefore,  the  government  of  the  United  States  should 
carry  into  execution  the  project  of  colonizing  the  great  valley 
of  the  Columbia  or  Oregon  River,  to  the  west  of  the  Rocky 
Mountains,  it  would  aflford  a  subject  of  grave  consideration. 
What  would  be  the  future  civil  and  political  destiny  of  that 
country  ?  ^' 

In  the  fullness  of  time,  however,  several  thousand  hardy 
Western  pioneers,  encouraged  by  the  missionaries  who  had  pre- 
ceded them,  faced  and  conquered  all  dangers  and  difficulties,  and 
to  them  should  be  given  the  gratitude  and  honor  due  to  the 
founders  of  commonwealths.  The  first  large  train  of  immigrants 
crossed  the  plains  and  the  mountains  in  the  year  1843 ;  they  were 
followed  by  larger  numbers  in  each  of  the  two  succeeding  years, 
and  then,  American  settlers  having  actually  possessed  tlie  land, 
the  controversy  was  speedily  and  easily  terminated. 

Another  important  step  in  national  progress  was  the  elimi- 
nation of  the  great  American  desert,  which  was  a  feature  of  the 
map  of  North  America  in  our  schoolboy  days.  Under  the  able 
administration  of  Brigham  Young,  the  Mormons  were  the  first 
to  assail  that  great  wilderness.  By  converting  its  arid  wastes 
into  wealth-producing  farms  and  blooming  gardens  they  solved 
a  great  problem,  and  demonstrated  that  by  a  combination  of 
land  and  water,  with  labor  and  intelligence,  the  regions  once 
deemed  accursed  may  be  made  available  to  furnish  homes  and 
sustenance  for  multitudes  of  people.  The  success  of  the  Mor- 
mons, as  an  object  lesson,  has  at  last  made  an  impression,  so 
that  people  are  now  learning  that  with  irrigation,  scientific 
husbandry,  modern  methods  of  transportation  and  marketing 
of  the  products,  five  acres  of  arid  land  can  be  made  to  yield  an 
income  abundant  for  the  support  of  a  family. 
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Alaska  is  immense  in  area^  bountifully  blest  in  its  natural 
resources,  in  every  way  as  well  adapted  for  habitation  as  the 
northern  part  of  Europe  or  Canada  is,  and  it  is  an  inviting 
country  for  summer  tourists  to  visit.  Its  development  has  com- 
menced, and,  by  the  returns  in  actual  wealth  already  received, 
the  nation's  investment  in  the  purchase  of  that  country  will 
bear  comparison  with  previous  business  transactions  of  the 
government,  and  the  wisdom  of  William  H.  Seward  and  Charles 
Sumner,  who  boldly  assumed  responsibility  for  its  consumma- 
tion, at  a  time  when  other  matters  of  vital  importance  com- 
manded the  nation's  attention,  has  been  fully  vindicated.  The 
annexation  of  the  Sandwich  Islands,  and  the  events  which  cul- 
minated ten  years  ago  in  the  acquisition  of  the  Philippine  archi- 
pelago in  the  Eastern  Hemisphere,  and  Porto  Rico,  with  sur- 
prising suddenness  advanced  our  nation  to  high  rank  as  a  world 
power.  And  more  recently  another  step  forward  has  been  taken 
by  our  government  in  assuming  the  task  of  constructing  a  water 
highway  crossing  the  Isthmus  of  Panama,  and  actually  com- 
mencing and  prosecuting  that  great  work. 

Territorial  enlargement  is  not  the  only  growth  to  be  observed, 
nor  the  most  important;  nor  has  national  progression  been 
sectional.  North,  South,  East  and  West,  and  from  the  Atlantic 
seaboard  to  the  Pacific,  progress  has  been  constant  and  rapid. 
Within  the  recollection  of  persons  still  living,  the  city  of  Chi- 
cago has  developed  from  a  frontier  village  into  a  magnificent 
city  covering  an  area  of  two  hundred  square  miles,  having  two 
and  a  half  millions  of  inhabitants,  from  which  radiate  lines  of 
railroads  which,  with  their  connecting  lines,  extend  to  every 
important  centre  of  population  on  the  North  American  conti- 
nent. Other  new  cities,  and  the  older  cities,  have  become  great 
as  commercial  emporiums  and  centres  of  industrial  activity. 
New  York  ranks  high  among  the  very  great  cities  of  the  world. 
By  reason  of  the  remarkable  energy  of  its  people  in  repairing 
the  destruction  wrought  by  the  elements,  and  protecting  it  from 
any  repetition  of  such  an  invasion  by  the  sea,  and  improving  it 
afterwards,  Galveston  is  a  wonder ;  and  more  recently  San  Fran- 
cisco, in  the  face  of  a  variety  of  adverse  conditions  and  difficul- 
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ties^  has  made  such  progress  toward  restoration  from  her  ruins 
caused  by  a  sudden  and  appalling  disaster^  as  to  excite  admira- 
tion. 

In  the  states  where  agriculture  is  the  predominant  interest, 
improved  implements,  scientific  husbandry,  modern  facilities  for 
transportation  and  communication,  and  the  general  diffusion  of 
knowledge  through  the  instrumentalities  of  the  press  and  public 
schools,  have  eliminated  most  of  the  hardships  incidental  to  life 
on  the  farm,  and  made  the  farmers,  as  a  class,  independent  and 
prosperous.  Improvement  of  the  public  highways  is  the  only 
public  enterprise  lagging  which  is  necessary  to  make  them  and 
their  families  happy.  They  have  been  slow  in  learning  to  ap- 
preciate this  essential  to  the  enjoyment  of  life  in  the  country, 
but  recently  there  has  been  an  awakening.  The  cause  of  good 
roads  has  strong  advocates  now,  and  competent  instructors  are 
teaching  the  people  how  to  construct  good  roads  properly  and 
keep  them  in  repair,  and  in  a  number  of  states  bad  roads  are  a 
vanishing  evil. 

The  increasing  numbers  of  our  country's  inhabitants  have 
found  profitable  employment  in  bringing  into  use  the  commodi- 
ties which  nature  has  stored  in  its  mines  and  forests,  and  the 
food  products  of  the  sea. 

Manufacturing  industries  have  been  stimulated  by  newly  dis- 
covered methods  and  devices  for  the  control  and  application  of 
power,  and  the  speedy  transmission  of  information. 

Although  the  decay  of  ocean  commerce  under  the  flag  of  our 
country  is  deplorable,  our  foreign  commerce  has  expanded  so 
that  the  aggregate  value  of  merchandise  exported  and  imported 
amounted  in  the  fiscal  year  of  1905  to  more  than  two  and  a  half 
billions  of  dollars.* 

This  is  a  commercial  nation,  and  sooner  or  later  the  withering 
influence  of  the  unwise  policy  of  the  government,  which  handi- 
caps our  Western  seaports  in  competition  for  the  Pacific  Ocean 
trade,  will  be  removed;  else  the  cities  of  British  Columbia  will 
absorb  the  business  which  we  should  get.    Commerce,  like  water, 

*  Report  of  Secretary  of  Commerce  aud  Labor  in  Abridgement 
of  Message  and  Documents,  1905,  Vol.  2,  p.  2037. 
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makes  its  way  along  the  lines  of  least  resistance^  and  we  must 
expect  that  when  the  forces  which  dominate  congressional  legis- 
lation perceive  that  all  the  trade  of  the  Philippine  Islands  and 
Oriental  countries  cannot  be  forced  into  the  Suez  Canal,  dis- 
crimination against  Pacific  Coast  cities  and  our  transcontinental 
railways  will  cease,  and,  under  conditions  which  will  permit  fair 
competition,  our  commerce  will  continue  to  expand. 

While  our  captains  of  industry  and  hosts  of  laboring  men 
have  by  their  genius  and  labor  contributed  to  the  production  of 
great  wealth,  foreign  capital  in  large  amounts  has  been  attracted 
to  our  country  for  investment,  and  our  population  is  continually 
augmented  by  the  coming  of  all  classes  of  emigrants  from  foreign 
nations. 

National  progression  along  the  lines  already  mentioned  has 
excited  envy  in  the  minds  of  people  in  other  countries,  and  Amer- 
icans have  been  denounced  in  extravagant  terms  as  idolatrous 
worshippers  of  mammon ;  inordinate  greed  of  managing  oflScers 
of  large  corporations  and  dishonest  methods  and  uncleanness  in 
the  preparation  of  food  have  been  exposed;  and  moral  degen- 
eracy has  been  predicted.  All  this  has  had  a  reactionary  effect. 
When  we  have  been  scolded  as  sinners  we  have  not  replied,  "  And 
thou  likewise  ;^^  on  the  contrary,  there  is  cause  for  hope  and 
gratitude  to  God  in  the  fact  that  the  national  conscience  responds 
to  admonition.  Although  the  "  muck-rake  ^^  has  been  as  de- 
structive as  a  hail  storm  in  Nebraska,  the  nation  has  not  resented 
its  use,  and  there  has  been  manifested  a  sincere  desire  to  eradi- 
cate the  things  which  tend  towards  national  degradation. 

Substantial  advancement  has  been  made  towards  the  plane  of 
higher  civilization.  Institutes  of  science  and  art  have  been 
founded  and  endowed.  For  the  promotion  of  higher  education, 
individuals  who  have  amassed  great  wealth  have  made  munificent 
contributions,  and  learned  men  have  devoted  their  time  and 
talents.  Every  state  has  its  institutions  for  the  amelioration  of 
the  miseries  of  the  unfortunate.  Temples  of  religion  have  been 
erected,  every  village  has  its  church,  and  every  hamlet  its  school 
for  the  free  education  of  the  children  and  youth.  The  principles 
of  sanitation  have  been  studied  and  applied  for  combatting  the 
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ravages  of  disease;  pure  food  laws  have  been  enacted  and  en- 
forced, and  for  the  betterment  of  the  physical  conditions  of  the 
masses  and  the  cultivation  of  esthetic  tastes,  parks  and  means 
for  recreation  have  been  provided,  to  which  the  public  are  freely 
admitted;  millions  have  been  expended  in  ezpositions  for  the 
enlightenment  of  the  world  by  exhibitions  of  the  products  and 
arts  of  all  nations.  These  are  matters  which  cannot  be  more 
elaborately  presented  without  extending  the  length  of  this  paper 
beyond  a  reasonable  limit,  and  I  will  not  do  more  than  refer  to 
the  enlargement  of  the  military  and  naval  power  of  the  United 
States,  and  the  vast  expenditures  in  devising  and  providing 
means  for  national  defense  and  military  education. 

Political  reformation  looking  to  the  attainment  of  the  ideal, 
in  a  republican  form  of  government,  is  now  in  active  progress. 
Bribery  and  large  contributions  by  individuals  and  corporations 
of  money,  to  be  used  to  influence  elections,  is  discountenanced 
by  all  the  political  parties ;  and  publicity  of  the  details  of  con- 
tributions and  expenditures  for  electioneering  purposes  has  been 
promised.  These  are  concessions  to  a  popular  demand  for  po- 
litical purity,  and  justify  a  reasonable  hope  that  the  reformatory 
movement  will  not  stop  until  each  individual  voter  will  do  more 
independent  thinking,  and  campaign  managers  with  funds  to 
disburse  and  subsidize  newspapers  will  be  dispensed  with. 

The  end  has  not  come  yet;  we  must  continue  to  progress,  or 
stagnation  will  be  followed  by  retrogression  and  decay.  This 
hurried  review  suggests  many  problems  for  statesmen  to  solve, 
for  ever-changing  conditions  must  be  met  with  wisdom  and  firm- 
ness. Works  of  great  magnitude  can  only  be  accomplished  by 
the  use  of  large  aggregations  of  capital  and  the  exercise  of  ade- 
quate power.  The  people  are  now  demanding  that  these  instru- 
mentalities must  be  regulated  and  controlled  in  a  larger  measure 
by  the  national  government. 

Under  the  statute  prohibiting  monopolies  and  combinations 
in  restraint  of  trade,  commonly  known  as  the  "  Anti-Trust  Law  ^* 
of  1890,  a  number  of  important  cases  have  been  successfully 
prosecuted  against  railroad  and  other  large  corporations;  and 
the  Supreme  Court  has  decided  that  its  provisions  afford  a  legal 
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remedy  against  the  boycott  evil.  Further  activity  to  be  expected, 
in  enforcing  that  law,  will  augment  the  volume  of  business  of 
the  national  courts.  There  is  a  strong  tendency  to  depend  upon 
the  national  government  for  the  eradication  of  all  manner  of 
evils,  fancied  as  well  as  real.  The  exposure  of  maladministration 
of  certain  large  insurance  corporations  was  made  a  pretext  for 
attempts  to  secure  the  enactment  by  Congress  of  laws  regulating 
the  insurance  business,  and  it  has  been  gravely  proposed  to  place 
all  corporations  under  the  restraints  of  national  laws.  Even  the 
domestic  relations  and  divorces  have  been  suggested  as  proper 
subjects  for  regulation  by  national  laws.  This  trend  towards 
paternalism  has  influenced  legislation  by  which  the  government 
has  assumed  new  burdens.  For  example,  the  recent  legislation 
by  Congress  in  the  interest  of  employees  in  the  railroad  service, 
and  of  passengers,  and  of  shippers  of  livestock,  comprising  a 
group  of  statutes  all  prompted  by  humanitarian  sentiments.  The 
employers^  liability  statute,  if  it  shall  be  sustained,  as  re-enacted 
by  Congress,  will  be  an  efficient  promoter  of  increased  litigation, 
cognizable  in  the  federal  courts.  It  deprives  the  railroad  car- 
riers of  the  principal  grounds  of  defense  heretofore  available  in 
actions  to  recover  compensation  for  personal  injuries  suffered  by 
employees  while  in  the  performance  of  their  duties,  and  places 
no  limit  upon  the  amount  of  damages  which  may  be  awarded. 
Advocates  of  this  law  have  justified  it,  on  the  theory  that  it  is 
unfair  to  leave  sufferers  from  accidental  injuries,  happening  in 
the  public  service,  and  their  families  to  bear  all  the  consequences ; 
and  that  there  is  no  injustice  to  employers  as  a  class  in  requir- 
ing them  to  render  compensation,  because  ultimately  all  that  is 
paid  in  settling  damage  claims  will  be  collected  from  the  people 
at  large.  Conceding  this  proposition  to  be  true,  as  stated,  and 
further  that  wise  legislation  to  secure  the  result  intended  is 
desirable,  nevertheless  the  statute  which  Congress  has  enacted 
is  incomplete  and  unjust  to  injured  employees  as  well  as  to  the 
general  public.  Judging  by  the  results  to  be  expected,  it  is  a 
law  to  stimulate  litigation,  rather  than  to  afford  protection  and 
provide  for  compensation  to  the  injured.  As  it  stands,  the  vic- 
tims of  accidents  and  their  families  are  left  dependent  upon 
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specialists^  that  is  to  say^  damag(M;ase  lawyers  and  damage-case 
doctors^  to  establish  their  claims^  unless  they  accept  whatever 
terms  of  settlement  the  employers  are  willing  to  agree  to  without 
litigation.  The  law  itself  discourages  settlements^  because  it 
gives  the  hope  of  possible  recoveries  of  exorbitant  sums,  and 
energizes  the  lawyers  and  doctors  in  their  efforts  to  bamboozle 
juries  with  theoretical  ailments  and  suffering,  known  to  the 
courts  and  the  medical  profession  by  the  names  of  "neuras- 
thenia "  and  "  railroad  spine/'  If  it  is  right  to  compel  the  public 
to  contribute  money  to  alleviate  the  sufferings  of  the  injured 
and  their  families,  it  is,  nevertheless,  injustice  to  impose  the 
additional  burden  of  expensive  litigation,  which  in  the  end  yields 
larger  profits  to  the  lawyers  and  experts  than  benefits  to  their 
clients  and  patients.  And  it  often  happens  that  plaintiffs  hav- 
ing no  substantial  grounds  for  heavy  damages  secure  larger 
awards  than  others  having  superior  merits. 

Injured  employees  can  be  more  adequately  compensated  and 
their  employers  can  save  money  and  the  courts  may  be  relieved 
of  responsibilities,  and  the  expense  of  maintaining  the  courts 
can  be  reduced,  by  requiring  employers  to  issue  to  each  employee 
a  ticket  of  insurance  against  accidents,  specifying  the  amount 
of  indemnity  during  a  period  of  total  disability,  and  for  the  loss 
of  each  limb,  and  each  eye,  and  for  loss  of  life,  exactly  similar 
to  accident  policies  issued  by  regular  insurance  companies. 
Under  that  system  all  claims  for  personal  injuries  can  be  ad- 
justed and  settled  between  employers  and  employees  with  no 
more  friction  than  there  is  now  in  settling  claims  against  in- 
surance companies  for  losses  insured  against. 

Some  time  in  the  future,  not  very  far  ahead,  people  will  view 
with  mingled  wonder  and  amusement  the  vast  law  libraries  of 
the  present  day,  containing  myriads  of  hair-splitting  decisions 
of  questions  pertaining  to  the  topics  of  negligence,  contributory 
negligence,  assumption  of  risk,  and  the  fellow  servant  rule.  Very 
likely  some  student  of  antiquity  will  read  a  paper  before  the 
American  Bar  Association  and  amuse  his  hearers  by  telling  them 
that  as  late  as  the  year  1910  juries  of  twelve  men  were  kept  in 
confinement  for  hours,  often  all  night,  and  sometimes  for  days. 
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in  order  to  compel  them  to  agree  on  the  amount  of  compensation 
to  be  awarded  to  an  employee  of  a  public  service  corporation 
for  a  personal  injury,  and  this  after  a  trial  lasting  from  four 
days  to  a  considerably  longer  period,  in  which  a  cross-examining 
lawyer  on  one  side  exhausted  himself  in  strenuous  efforts  to  quiz 
and  befuddle  witnesses  and  in  working  the  prejudices  and  sym- 
pathies of  the  jury  by  noisy  harangues,  all  of  which  would  have 
been  detrimental  to  his  side  of  the  case  were  it  not  for  the  fact 
that  his  adversary  behaved  as  badly. 

At  the  present  time  there  is  considerable  agitation  in  favor 
of  legislation  to  restrict  the  power  of  the  federal  courts  to  issue 
injunctions  in  cases  involving  disputes  between  labor  organiza- 
tions and  employers  of  labor.  All  the  parties  and  candidates 
have  made  declarations  by  which  they  hope  to  win  the  votes  of 
workingmen.  It  is  wicked  and  unfair  to  honest  workingmen, 
as  well  as  to  the  courts,  to  make  political  capital  out  of  the  false 
assumption  that  workingmen  can  be  benefited  in  any  way  by 
legislation  which,  if  effective  at  all,  would  fetter  the  courts  or 
strip  them  of  power  to  grant  preventive  relief  against  threatened 
violence  and  irreparable  injuries.  Thirty  years  ago  campaign 
orators  tried  to  hoodwink  voters  by  declaiming  againat  the  riot 
act,  as  if  that  statute  bore  oppressively  upon  the  working  classes, 
and  that  buncombe  was  not  more  unworthy  of  consideration  than 
the  present  agitation  against  the  writ  of  injunction.  It  is  to 
be  noted  that  the  advocates  of  such  legislation  have  been  chal- 
lenged to  specify  an  instance  in  which  abuse  of  power  in  in- 
junction suits  or  contempt  proceedings  has  not  been  promptly 
rectified  by  the  courts  having  appellate  jurisdiction  and  that  no 
candid  response  has  been  made.  The  truth  of  the  matter  is 
that,  when  controversies  between  strikers  and  employers  have 
not  been  adjudicated  in  an  orderly  manner  by  the  courts,  the 
military  power  has  been  called  into  service  to  protect  property 
and  independent  men  at  work,  and  in  those  instances  turbulence 
has  been  subdued  by  heroic  treatment. 

In  discussing  this  subject,  prominent  men  and  the  newspapers 
have  been  prone  to  make  an  unwarranted  concession  that  an 
existing  evil  needs  to  be  corrected  by  legislation,  as  if  the  courts 

18 
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had  acquired  a  habit  of  grasping  opportunities  for  fulminating 
injunctions  to  intimidate  workingmen  and  of  denying  to  them 
the  right,  accorded  to  others,  of  being  heard  in  defense  of  their 
conduct.  To  prove  the  utter  uselessness  of  the  proposed  legis- 
lation, it  is  only  necessary  to  cite  one  case.  When  the  Northern 
Pacific  Kailroad  was  in  the  control  of  receivers,  Judge  Jenkins 
issued  an  injunction  prohibiting  the  employees  from  initiating 
a  strike  which  had  not  been  threatened,  but  was  merely  antici- 
pated as  a  possible  consequence  of  a  reduction  of  wages.  For 
that  error,  impeachment  of  the  Judge  was  seriously  proposed. 
But  note  the  history  of  the  case:  The  employees  were  not  in- 
timidated; on  the  contrary,  they  evinced  the  manliness  of 
American  workingmen.  They  first  applied  to  the  court  and 
obtained  from  Judge  Jenkins  a  modification  of  the  order,  and 
they  then  took  an  appeal  from  the  order  as  modified,  and  secured 
from  the  Circuit  Court  of  Appeals  for  the  Seventh  Circuit  a 
further  modification,  which  took  all  the  mischief  out  of  it. 
The  opinion  of  that  court  was  written  by  Mr.  Justice  Harlan, 
and  it  contains  a  judicial  guarantee  of  personal  liberty,  clear, 
emphatic  and  inspiring  as  the  Declaration  of  Independence. 
The  substance  and  power  of  it  is  expressed  in  two  sentences, 
which  I  quote  from  the  opinion : 

"  It  would  be  an  invasion  of  one's  natural  liberty  to  compel 
him  to  work  for  or  remain  in  the  personal  service  of  another. 
One  who  is  placed  under  such  constraint  is  in  a  condition  of 
involuntary  servitude — ^a  condition  which  the  supreme  law  of  the 
land  declares  shall  not  exist  in  the  United  States,  or  in  any 
place  subject  to  their  jurisdiction.  Arthur  vs,  Oakes,  63  Federal 
Keporter,  317.'' 

The  right  of  laborers  to  organize  for  their  mutual  benefit  and 
protection,  and  the  right  to  strike  will  not  be  again  denied  by 
the  courts,  nor  will  coercive  injunctions  be  issued,  for  the  appel- 
late courts  can  be  relied  upon  to  apply  a  check  whenever  neces- 
sary. But  the  right  of  every  individual  laborer  to  work  unmo- 
lested where  he  can  find  work  to  do  is  a  sacred  and  paramount 
right,  and  to  insure  that  right  to  him  the  United  States  of 
America  exists,  because  it  pertains  to  personal  liberty,  which  the 
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Constitution  guarantees.  Liberty  is  the  parent  of  this  republic, 
and  the  stability  of  our  institutions  is  safeguarded  in  the  inde- 
pendence of  spirit  which  characterizes  and  animates  the  mass 
of  the  people,  and  in  their  vigilance  and  tenacity  in  defending 
the  rights  of  individuals.  In  this  country  every  self-respecting 
man,  who  minds  his  own  business  and  refuses  to  submit  to 
dictation  from  bosses  of  organized  labor  as  to  when  and  for 
whom  he  shall  labor,  and  for  what  rate  of  wages,  deserves  pro- 
tection. The  national  government  which  taxes  him  owes  it  to 
him,  and  any  arbitrary  rule  which  affords  protection  to  the  mer- 
chant who  imports  or  exports  merchandise,  and  denies  it  to  the 
man  whose  skill  and  labor  and  faithfulness  must  be  depended 
upon  to  transfer  that  merchandise  from  the  producer  to  the 
consumer,  discriminates  in  a  manner  which  the  Constitution 
forbids.  Therefore,  it  is  incompatible  with  the  most  important 
principles,  for  the  maintenance  of  which  our  government  was 
established,  for  any  organization  by  force  or  intimidation  to 
exclude  from  employment  any  person  who,  forsooth,  asserts  his 
right  to  work  without  becoming  aflUiated  with  the  labor  unions. 
In  cases  where  there  is  no  adequate  remedy  provided  by  the 
statutes,  nor  by  the  common  law,  courts  of  equity  may  be  re- 
quired to  restrain  coercion  of  laborers  by  organizations  which 
have  borrowed  from  Europe  despotic  arrogance,  and  any  enact- 
ment which  will  divest  the  courts  of  power  to  grant  protection 
in  such  cases  will  wound  liberty  in  her  citadel,  for  which  the 
laboring  class  will  have  the  most  cause  to  mourn.  It  is  idle  to 
say  that  there  is  no  probability  that  laws  which  will  impair  the 
effective  power  of  the  courts  will  be  enacted,  or  to  say  that  such 
laws  have  not  been  promised  nor  recommended  by  the  leading 
political  parties  or  candidates.  Such  laws  are  demanded  by  the 
prominent  representatives  of  labor  organizations,  and  their  ex- 
actions cannot  be  met  by  the  enactment  of  non-effective  laws. 

This  agitation  is  hurtful  because  it  creates  prejudice  and  is 
more  likely  to  breed  litigation  which  cannot  be  suppressed  than 
to  work  any  important  change  in  the  jurisprudence  of  the 
country,  whereby  the  courts  will  be  relieved  of  responsibilities. 
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The  courts  must  be  depended  upon  to  enforce  the  laws  with  im- 
partiality and  justice;  and  to  prevent  abuse  of  judicial  power, 
men  of  wisdom  and  of  the  highest  character  must  be  selected  to 
preside  in  the  courts, — ^men  of  the  class  who  cannot  be  induced 
to  perform  the  labor  required  by  the  meagre  salaries  paid  to 
judges.  The  chief  incentive  of  ambition  to  hold  judicial  offices 
are  honor  and  patriotism.  Therefore,  legislation  which  appar- 
ently belittles  the  judiciary  and  impeaches  the  honor  of  the 
judges  will  deprive  the  country  of  the  right  to  command  the  best 
talents  in  the  places  where  needed. 

The  rights  and  interests  of  citizens  in  different  states,  and  of 
aliens,  and  the  obligations,  duties  and  rights  of  corporations 
engaged  in  interstate  and  foreign  commerce,  require  the  pro- 
tecting arm  of  the  national  government,  as  well  as  its  power  to 
control  and  regulate.  The  three  branches  of  the  government 
must  work  in  combination  according  to  the  plan  of  the  Consti- 
tution, and  each  has  its  share  of  increasing  responsibilities.  All 
controverted  questions  with  respect  to  the  obligations  of  the  gov- 
ernment, and  to  the  exercise  of  power  necessary  to  meet  chang- 
ing conditions,  must  be  investigated  and  decided  by  the  judicial 
branch,  and  the  increasing  numbers  of  individuals  and  corpora- 
tions engaged  in  interstate  and  foreign  commerce,  and  the  ex- 
panding volume  of  such  business,  give  rise  to  controversies  in- 
volving rights  which  the  federal  courts  are  required  to  protect. 
Promptness  in  the  administration  of  justice  is  an  essential 
element  of  justice  itself,  for  delay  in  the  enforcement  of  rights 
is  often  ruinous  to  litigants,  and  it  is  always  expensive.  True 
economy  and  business  prudence,  as  well  as  justice,  requires  effi- 
ciency in  the  performance  of  judicial  functions,  and  it  is  false 
economy  to  require  an  insufficient  number  of  underpaid  judges 
to  do  the  work  imposed  upon  the  federal  courts. 

Ten  years  ago  this  Association  took  action,  recommending  to 
Congress  a  plan  for  the  reorganization  of  the  United  States 
Circuit  and  District  Courts,  but  the  subject  has  not  been  pressed 
upon  the  attention  of  Congress,  and  the  needed  reform  has  not 
been  accomplished.  That  the  plan  adopted  by  the  Association 
was  perfect,  or  the  best  which  can  be  devised,  may  be  doubted, 
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but  some  plan  of  reorganization  which  will  eliminate  present 
complications  should  be  formulated  by  competent  lawyers. 
Greater  simplicity  in  the  organization  and  practice  of  the  courts 
will  promote  eflBciency  and  is  therefore  to  be  desired. 

Americans  are  ingenious  people;  the  demand  for  improved 
apparatus  and  methods  stimulates  them  to  constant  endeavor ;  we 
have  reasonably  liberal  patent  laws ;  and  the  conflicting  rights  of 
inventors,  improvers  and  contrivers  generate  many  controversies 
involving  questions  both  complex  and  delicate,  which  the  federal 
courts  must  adjudicate.  The  importance  of  this  branch  of  juris- 
prudence, and  the  peculiar  knowledge  required  to  decide  intel- 
ligently cases  arising  under  the  patent  laws,  has  moved  inventors 
and  their  lawyers  to  unite  in  asking  Congress  to  create  a  special 
tribunal.  The  scheme  has  the  support  of  this  Association,  and 
the  report  of  the  committee  having  the  matter  in  charge  en- 
courages the  hope  that  the  proposed  law  will  be  enacted  by  Con- 
gress next  winter.  The  bill,  which  has  been  approved  by  one  of 
the  committees  of  the  House  of  Representatives,  provides  for 
drafting  judges  of  the  existing  courts  to  serve  as  members  of 
the  new  court,  and  the  chief  objection  which  has  been  urged 
against  it  is  that  the  judges  have  other  duties  which  require 
them  to  remain  at  their  respective  stations.  This  would  be 
serious  if  it  were  not  obvious  that  it  can  be  met  by  providing  for 
additional  judges  to  All  the  places  of  absentees.  It  is  a  wise 
measure,  and  commends  itself  to  all  who  favor  the  building  up 
of  a  strong  judicial  system  and  the  promotion  of  science. 

The  fundamental  principles  of  our  government  are  fixed  and 
permanent,  because  they  are  set  forth  in  a  written  constitution. 
The  scheme  which  it  comprehends  is  dual,  that  is  to  say,  a  com- 
petent national  government  and  preservation  of  the  right  of  local 
government  by  the  states,  a  right  which  was  and  still  is  dear  to 
the  people.  The  national  government  has  been  proved  to  be  com- 
petent to  meet  all  exigencies  and  to  aflford  to  the  people  the 
widest  scope  of  liberty  and  opportunity  for  the  attainment  of  the 
objects  of  ambition,  consistent  with  the  obligations  of  individuals 
to  the  community,  and  we  have  no  reason  to  suppose  that  it  will 
not  continue  to  operate  successfully  so  long  as  the  Constitution 
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shall  be  respected  and  maintained  without  adding  to  or  taking 
from  its  provisions,  for  there  is  no  sign  of  coming  doom  dis- 
cernible now.  Therefore,  the  Constitution  is  to  every  patriot  an 
object  of  paramount  interest.  The  events  of  history  have  proved 
that  the  wise  men  who  framed  it  adopted  the  most  eflEective 
means  for  establishing  the  government  on  a  permanent  basis  by 
the  arrangement  of  three  co-ordinate  branches,  and  investing 
the  judicial  branch  with  the  power  which  it  has,  to  expound  the 
Constitution  and  compel  observance  of  its  provisions.  Having 
the  functions  of  the  judiciary  in  view,  the  suggestion  has  been 
made  that  the  powers  of  the  national  government  may  be  en- 
larged, through  the  instrumentality  of  new  interpretations,  elimi- 
nating restrictions  which  hinder  the  execution  of  designs  for 
accomplishing  beneficial  results.  But  this  is  dangerous  heresy, 
the  tendency  of  which  is  to  augment  the  evil  of  bureaucracy  and 
to  enthrone  despotism  in  place  of  the  principle  of  liberty  regu- 
lated by  law.  Whenever  the  courts  shall  be  swayed  by  the  argu- 
ment of  expediency,  they  will  fail  to  accomplish  the  object  for 
which  they  have  been  established,  and  cease  to  deserve  the  com- 
pliment bestowed  by  Mr.  Bryce  of  England  in  the  following 
paragraph,  quoted  from  "  The  American  Commonwealth : " 

"  The  Supreme  Court  is  the  living  voice  of  the  Constitution — 
that  is,  of  the  will  of  the  people  expressed  in  the  fundamental 
law  they  have  enacted.  It  is,  therefore,  as  some  one  has  said, 
the  conscience  of  the  people,  who  have  resolved  to  restrain  them- 
selves from  hasty  or  unjust  action  by  placing  their  representa- 
tives under  the  restriction  of  a  permanent  law.  It  is  the  guar- 
antee of  the  minority,  who,  when  threatened  by  the  impatient 
vehemence  of  the  majority,  can  appeal  to  this  permanent  law, 
finding  the  interpreter  and  enforcer  thereof  in  a  court  set  high 
above  the  assaults  of  faction.  .  .   " 

It  has  been  said  that,  if  the  Constitution  is  imchangeable  in 
meaning  as  in  words,  then,  as  a  logical  sequence,  the  dead  past 
has  a  grip  on  the  future,  effective  to  check  national  progression ; 
and  that  in  practice  we  do  interpret  the  Constitution  differently 
at  different  times,  to  meet  the  necessities  arising  out  of  changing 
conditions.  This  cannot  be  admitted  without  substituting  the 
judgment  and  will  of  those  who  for  the  time  being  administer 
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the  government,  for  and  in  place  of  the  fundamental  principles 
of  a  permanent  government,  prescribed  and  accurately  defined. 
It  is  necessary  to  avoid  confusing  the  idea  of  the  application  of 
principles  in  the  solution  of  questions  affected  by  differences  of 
circumstances  with  differences  of  principles  to  be  applied.  The 
Constitution  in  general  terms  defines  the  powers  confided  to  the 
government,  and  their  scope  is  broad  enough  to  admit  of  free 
action  appropriate  to  every  step  in  national  progress,  and  to 
meet  the  requirements  of  each  new  phase  of  life  in  the  evolu- 
tionary process  of  advancing  civilization,  leaving  the  details  of 
administration  to  be  worked  out  through  the  instrumentalities 
provided,  so  as  to  met  the  exigencies  of  each  succeeding  period 
of  time.  Things  which  formerly  were  of  local  concern  and  sub- 
ject only  to  regulation  by  state  laws,  properly  come  within  the 
purview  of  the  national  Constitution,  when  by  development  and 
extension  they  become  things  of  national  concern,  and  then  they 
become  subjects  of  regulation  by  the  national  government,  with- 
out the  necessity  of  amending  the  Constitution  or  changing  it 
by  any  new  interpretation. 

I  personally  believe  that  the  time  is  at  hand  when  the  interests 
of  the  country  at  large  imperatively  demand  that  all  railroads 
crossing  state  boundary  lines,  and  those  connecting  with  inter- 
state railroads,  be  deemed  not  only  public  highways,  but  national 
highways  as  well,  and  that  the  corporations  managing  them  be 
deemed  agencies  of  interstate  commerce,  subject  to  regulation 
by  Congress  exclusively;  and  that  without  violating  the  Consti- 
tution, or  requiring  any  new  interpretation  of  its  provisions,  it 
is  competent  for  Congress  to  prescribe  regulations  which  will 
supplant  entirely  all  state  railroad  commissions  and  laws.  Other 
interests  may  or  may  not  become  of  such  importance  to  the 
nation  at  large  as  to  come  within  the  scope  of  power  to  regulate, 
conferred  upon  the  general  government  by  the  Constitution.  If 
so,  the  power  may  be  legitimately  exercised.  I  take  the  liberty 
of  borrowing  the  following  phrase  from  the  address  delivered  at 
Albany,  by  the  President  of  this  Association:  "To  increase 
governmental  power  fixed  by  the  Constitution,  power  must  be 
added  to  power  already  possessed.'^    That  such  added  power  may 
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be  secured  by  means  of  judicial  interpretation  is  an  idea  which 
menaces  the  permanency  of  constitutional  government. 

The  suggestion  referred  to  should  be  heeded  as  a  warning, 
imposing  a  new  responsibility  upon  the  courts  to  be  firm  and 
steadfast  in  adherence  to  the  pure  doctrines  of  constitutional 
law,  as  taught  by  Webster  and  Marshall,  and  others  of  the  past, 
whose  names  are  preeminent  among  American  lawyers  and 
jurists. 

We  have  ample  cause  for  pride  in  the  Supreme  Court.  At 
each  step  and  turn  of  national  progress,  the  judgments  of  that 
august  tribunal  have  illuminated  its  pathway.  It  has  been  the 
fountain  of  juridical  knowledge  for  the  whole  country,  as  well 
as  the  monitor  which  has  guided  our  statesmen  and  restrained 
them  within  the  lines  of  constitutional  limitations.  In  the  be- 
ginning of  our  national  career  Jay  and  Wilson,  and  their  associ- 
ates, demonstrated  that  the  Constitution  differs  from  a  mere 
compact  containing  the  terms  and  conditions  of  the  union  of 
states,  and  that  it  is  the  organic  and  fundamental  law  of  a 
national  government.  Later,  Marshall  and  his  associates 
asserted  with  emphasis  the  paramount  authority  of  the  Con- 
stitution, in  subordination  to  which  every  department  of  the 
government,  and  the  Supreme  Court  itself,  and  the  states  of  the 
union,  must  exercise  their  powers  and  perform  their  respective 
functions.  On  this  basic  principle  the  government  has  been  ope- 
rated successfully,  and  it  could  not  have  endured  as  long  as  it 
has  if  opposing  ideas  had  prevailed.  The  instances  have  been 
numerous  in  which  transgressions  of  constitutional  law,  by  the 
executive  and  legislative  branches  of  the  government,  and  by  the 
states,  have  been  corrected  by  the  judgments  of  the  Supreme 
Court.  It  is  well  for  the  country  that  in  the  time  of  Marshall 
and  Story  the  decisions  of  constitutional  questions  by  the  court 
were  concurred  in  by  its  members,  except  in  the  instances  where 
one  or  two  dissented,  and  it  is  unfortunate  that  recently  there 
has  been  a  lamentable  lack  of  harmonv  in  the  decisions  rendered 
in  many  important  cases,  the  opinions  of  five  members  prevailing 
over  the  adverse  opinions  of  four.  Judgments  so  rendered  can- 
not command  the  universal  respect  which  should  be  accorded  to 
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judgments  of  the  highest  court  in  the  nation,  and  it  is  worth 
while  for  the  lawyers  of  the  United  States  to  consider  whether  a 
practicable  remedy  for  such  discord  may  not  be  discovered  and 
recommended  to  Congress. 

The  decision  of  the  Dred  Scott  case,  by  a  divided  court,  in- 
fluenced the  conduct  of  political  parties  in  the  presidential  elec- 
tion of  1860,  and  it  probably  affected  the  result.  Whoever  reads 
now  the  clear,  logical  opinion  delivered  by  Chief  Justice  Taney, 
will  not  doubt  the  sincerity  and  patriotism  of  that  eminent 
jurist;  nevertheless,  he  was  freely  criticised  by  Abraham  Lincoln 
and  others,  who  felt  the  injustice  of  the  law  as  it  was  declared 
by  the  court.  There  is  danger  that  other  decisions  may  affect 
other  political  campaigns  and  react  upon  the  court  itself,  by  the 
selection  of  justices  with  the  object  of  securing  decisions  of 
pending  questions  in  a  particular  way,  and  there  can  be  no 
greater  menace  to  the  republic  than  the  wielding  of  the  power  of 
partisan  politics  to  impress  the  judiciary. 

There  should  be  no  attempt  to  curtail  the  power  of  the  court, 
nor  to  deprive  the  justices  of  independence.  Unconstitutional 
laws  ought  not  to  be  enforced  by  the  courts,  and  errors  of  the 
court  should  be  subject  to  correction.  I  personally  believe  that 
the  decision  of  the  Supreme  Court,  by  which  the  income  tax  law 
of  1894  was  declared  to  be  unconstitutional  and  void,  was  right; 
and  I  believe  that  the  second  thought  of  Mr.  Justice  Shiras  in 
that  case  was  his  best  thought.  That  was  an  extreme  case,  in 
which  a  statute  duly  enacted  by  Congress,  approved  by  the  Presi- 
dent, and  apparently  sanctioned  by  a  previous  decision  of  the 
Supreme  Court,  was  annulled,  and  it  is  certainly  unfori;unate 
that  a  decision  so  extraordinary  should  have  been  rendered  by 
the  concurrence  of  five  justices,  notwithstanding  the  vigorous 
dissent  of  their  four  associates.  It  is  natural  for  many  people 
still  to  believe  that  the  opinion  of  the  minority,  in  harmony  with 
the  action  of  the  majority  of  the  senators  and  members  of  Con- 
gress, and  the  President,  and  the  previous  judgment  of  the 
Supreme  Couri:,  was  wiser  than  the  opinion  which  prevailed  with 
the  court.  Where  the  consequences  are  of  such  grave  importance, 
the  final  determination  of  the  court  of  last  resort  ought  to  be 
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rendered  with  such  an  assurance  that  the  right  of  the  matter 
has  been  ascertained  and  declared,  that  all  fair-minded  people 
may  accept  the  residt  with  good  will  and  without  any  impair- 
ment of  confidence  in  the  court. 

Steadiness  in  adhering  to  principles  which  have  been  an- 
nounced as  law  by  the  highest  court  in  the  land,  is  to  be  greatly 
desired,  because  wavering  weakens  confidence  and  tends  to  en- 
courage litigants  in  the  prosecution  of  cases  of  doubtful  merit, 
and  enhances  the  diflBculties  and  perplexities  of  the  courts  in 
which  causes  must  be  first  tried  and  fully  determined. 

Is  it  not  feasible  to  increase  the  membership  of  the  court  to 
the  number  of  fifteen,  and  provide  that  nine  members  shall  con- 
stitute a  full  bench,  except  for  the  rehearing  of  cases  in  which 
there  has  been  a  disagreement,  when  all  the  members  shall  be 
required  to  participate  in  the  decision,  and  that  no  statute  en- 
acted by  Congress,  or  by  any  state,  shall  be  adjudged  to  be  un- 
constitutional, and  that  no  decision  of  the  court  shall  be  over- 
ruled in  a  subsequent  case  without  the  concurrence  of  at  least 
nine  members  of  the  court  ? 

The  American  Bar  Association  may  exert  a  beneficial  infiuence 
in  favor  of  reforms  in  the  direction  of  simplifying  the  practice 
and  promoting  the  eflSciency  of  the  federal  courts,  if  with  unan- 
imity and  patriotic  energy  any  practical  scheme  can  be  adopted 
and  urged  upon  the  attention  of  Congress.  In  view  of  the  in- 
creasing responsibilities  of  the  national  judiciary,  this  subject  is 
suggested  for  the  serious  consideration  of  this  body. 
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At  the  last  meeting  of  this  Association,  a  distinguished  federal 
judge,  in  his  paper  on  "  The  Nation  and  the  Constitution/^  called 
attention  to  the  wide  departure  of  the  practice  of  constitutional 
interpretation  in  respect  of  the  federal  Constitution  from  the 
theory  of  such  interpretation;  the  theory  being  that  laid  down 
by  Chief  Justice  Taney  in  the  Dred  Scott  case,  to  the  effect  that 
'^as  long  as  it  (the  Constitution)  continues  to  exist  in  its  pres- 
ent form,  it  speaks  not  only  in  the  same  words,  but  with  the 
same  meaning  and  intent  with  which  it  spoke  when  it  came  from 
the  hands  of  its  framers^';  and  the  practice  being,  as  charged 
by  the  learned  judge,  that  ^^not  a  single  distinctive  word  or 
phrase  in  the  Constitution  has  the  same  meaning  today  which  it 
had  when  that  instrument  came  from  the  hands  of  its  framers/* 

There  is  no  clause  in  that  instrument  against  which  this 
charge  can  be  leveled  with  more  force  than  against  that  part  of 
Section  2  of  Article  III,  which  declares  that  the  judicial  power 
of  the  United  States  "shall  extend  ....  to  all  cases  of  ad- 
miralty and  maritime  jurisdiction.*' 

We  have  had  in  this  country,  as  there  was  in  England,  a 
memorable  contest  over  the  jurisdiction  of  the  Admiralty  Courts. 
In  both  countries  the  contest  has  been  largely  political.  In 
England  it  was  mostly  a  battle  between  the  prerogative  of  the 
Crown  and  the  people,  between  the  right  of  trial  by  jury  in  the 
law  courts,  according  to  the  common  laW  of  England,  and  the 
right  of  the  Admiral  or  his  lieutenant  to  try  causes  without  a 
jury,  according  to  the  laws  of  the  sea,  based  generally  upon  the 
civU  law.    In  the  United  States  it  has  been  regarded  as  a  con- 
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test  between  the  powers  of  the  federal  governineiit  and  the  powers 
of  the  states,  and  hence  a  contest  between  sovereigns.  This 
point  is  made  clear  by  what  the  Supreme  Court  of  the  United 
States  said  in  Peoples  Ferry  Co.  vs.  Beers,  20  Howard,  p.  401. 

^*  The  question  presented  involves  a  contest  between  the  state 
and  federal  governments.  The  latter  has  no  power  or  jurisdic- 
tion beyond  what  the  Constitution  confers;  and  among  these  it 
is  declared  thafr  the  judicial  power  shall  extend  to  all  cases  of 
admiralty  and  maritime  jurisdiction;  and  by  the  Judiciary  Act 
of  1789  this  jurisdiction  is  conferred  on  the  District  Courts  of 
the  United  States.  The  extent  of  power  withdrawn  from  the 
states,  and  vested  in  the  general  government,  depends  on  a 
proper  construction  of  the  constitutional  provision  above  cited. 
Its  terms  are  indefinite,  and  its  true  limits  can  only  be  ascer- 
tained by  reference  to  what  cases  were  cognizable  in  the  mari- 
time courts  when  the  Constitution  was  adopted,  for  what  was 
meant  by  it  then  it  must  mean  now.  What  was  reserved  to  the 
states,  to  be  regulated  by  their  own  constitutions,  cannot  be 
rightfully  infringed  by  the  general  government,  either  through 
its  legislative  or  judiciary  department.  The  contest  here  is  not 
so  much  between  rival  tribunals  as  between  distinct  sovereign- 
ties, claiming  to  exercise  power  over  contracts,  property  and 
personal  franchises." 

The  right  of  trial  by  jury  also  enters  into  the  question  in  this 
country  as  it  did  in  England.  By  the  Seventh  Amendment  it 
is  declared  that  "in  suits  at  common  law,  where  the  value  in 
controversy  shall  exceed  twenty  dollars,  the  right  of  trial  by 
jury  shall  be  preserved,  and  no  fact  tried  by  a  jury  shall  be 
otherwise  re-examined  in  any  court  of  the  United  States,  than 
according  to  the  rules  of  the  common  law."  The  common  law 
here  referred  to  is  that  common  law  of  England  which  was 
brought  to  this  country  by  our  ancestors,  was  made  the  basis  of 
their  governmental  system,  and  was  regarded  by  them  as  part 
of  their  birthright,  and  the  strongest  bulwark  of  tfieir  personal 
liberties. 

Robinson  vs.  Campbell,  3  Wheat.  212 ;  Thompson  vs.  Railroad 
Companies,  6  Wall.  134;  Fenn  vs.  Holme,  21  How.  481;  Scott 
vs.  Neely,  140  U.  S.  106. 

Civil  cases  in  the  Admiralty  are  not  jury  cases,  unless  the 
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Congress  should  by  special  provision  make  them  so.  Criminal 
cases  in  the  Admiralty  are  controlled  by  the  Sixth  Amendment, 
which  provides  for  a  trial  by  jury  in  all  criminal  prosecutions  in 
courts  of  the  United  States. 

Every  enlargement,  therefore,  of  the  terms  "  cases  of  admiralty 
and  maritime  jurisdiction ''  is  a  narrowing  of  the  terms  "suits 
at  common  law/' 

Although  it  was  not  finally  settled  by  the  Supreme  Court  until 
the  cases  of  the  Moses  Taylor  and  Hine  vs,  Trevor,  decided  in 
1866,  that  the  jurisdictional  grant  over  admiralty  and  maritime 
cases  in  the  Constitution  is  exclusive,  it  never  was  and  never  has 
been  denied  that  the  Congress  by  organizing  courts  with  power 
to  exercise  the  whole  of  such  grant,  without  reserving  the  right 
to  suitors  to  seek  a  remedy  in  any  other  court  competent  to  give 
it,  can  draw  to  these  courts  exclusive  cognizance  of  all  cases 
contained  within  the  meaning  of  this  grant,  both  civil  and 
criminal,  and  can  provide  for  the  trial  of  all  civil  causes  of  this 
character  without  a  jury. 

It  would  appear  then  to  be  imperative  to  examine  and  decide 
what  is  a  suit  at  common  law  before  fixing  the  meaning  of 
"cases  of  admiralty  and  maritime  jurisdiction.*'  The  Seventh 
Amendment  was  adopted  since  the  Constitution  and  of  course 
repeals  and  modifies  any  part  of  the  Constitution  inconsistent 
therewith.  Its  interpretation,  therefore,  ought  to  play  a  most 
important  role  in  the  settling  of  the  admiralty  jurisdiction,  a 
role  which  has  not  been  given  it  by  the  advocates  of  the  extension 
of  that  jurisdiction.  Indeed  the  learned  and  convincing  opinion 
of  Mr.  Justice  Baldwin,  concurred  in  by  Judge  Hopkinson,  ren- 
dered in  1832,  in  the  case  of  Bains  vs.  The  James  and  Catherine, 
Bald.  544,  which  discusses  the  question  from  this  point  of  view, 
has  been  ignored  by  all  these  advocates. 

As  the  common  law  courts  had  the  power  in  England  to  pre- 
scribe the  limits  of  the  courts  of  admiralty,  their  view  of  the  law 
prevailed,  and  as  the  federal  courts  have  the  ultimate  power  to 
define  the  meaning  of  the  Constitution  of  the  United  States,  the 
admiralty  has  achieved  an  almost  complete  victory  in  this  coun- 
try, which  needs  only  a  few  more  decisions  on  the  lines  of  those 
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already  rendered,  and  a  few  more  acts  of  the  Congress  in  con- 
formity with  the  doctrines  of  these  opinions,  not  only  to  take 
away  from  the  operation  of  state  courts  and  state  law  torts, 
crimes  and  contracts  purely  local  in  their  nature,  and  to  subject 
them  to  tlie  law  of  the  sea,  but  also  to  destroy  the  right  of  trial 
by  jury  in  the  courts  of  the  United  States  over  cases  removed  by 
interpretation  from  the  sphere  of  suits  at  common  law  to  the 
sphere  of  cases  in  admiralty. 

All  limited  jurisdictions  are  greedy  of  extension.  Hence  a 
similarity  between  the  history  of  the  admiralty  jurisdiction  in 
England  and  in  this  country. 

Assuming  that  the  conclusion  of  Blackstone,  Spelman  and 
Lambard  that  the  judicial  power  of  the  Admiral  arose  in  the 
reign  of  Edward  III,  is  correct  (and  it  is  a  conclusion  agreed  to 
by  modern  scholars  who  have  not  been  able  to  find  any  trace  of 
such  power  in  the  commissions  of  the  Admirals,  prior  to  Edward 
IIFs  time),  it  had  not  been  in  force  for  much  more  than  a  gen- 
eration before  it  became  necessary  to  restrain  it  by  statute.  Ac- 
cordingly in  1390,  on  the  complaint  of  the  commons  that  the 
Admiral  and  his  deputies  were  "accroaching  to  themselves 
greater  authority  than  belongeth  to  their  office  in  prejudice  of 
our  lord  the  King  and  the  common  law  of  the  realm,  and  in 
diminution  of  divers  franchises  and  in  destruction  and  impover- 
ishment of  the  people,'*  it  was  provided  by  a  statute,  known  as 
13  Eichard  II,  that  they  should  not  "  meddle  henceforth  of  any- 
thing done  within  the  realm,  but  only  of  a  thing  done  upon  the 
sea.'* 

This  statute  proving  insufficient,  a  more  specific  and  stringent 
statute  was  adopted  two  years  later,  known  as  15  Richard  II, 
also  "  in  consequence  of  the  great  and  grievous  complaint  of  the 
commons,'*  in  which  it  was  declared  "that  of  all  manner  of 
contracts,  pleas  and  quarrels  and  all  other  things  rising  within 
the  bodies  of  the  counties,  as  well  by  land  as  by  water,  and  also 
wreck  of  the  sea,  the  Admiral's  Court  shall  have  no  manner  of 
cognizance,  power  nor  jurisdiction,  but  all  such  manner  of  con- 
tracts, pleas  and  quarrels  and  all  other  things  rising  in  the  bodies 
of  counties,  as  well  by  land  as  by  water,  as  afore,  and  also  wreck 
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of  the  sea  shall  be  tried,  determined,  discussed  and  remedied  by 
the  laws  of  the  land,  and  not  before,  nor  by  the  Admiral,  nor 
his  lieutenant,  in  any  wise :  nevertheless,  of  the  death  of  a  man, 
or  a  mayhem,  done  in  great  ships  being  and  hovering  in  the  main 
streams  of  great  rivers  only,  beneath  the  bridges  of  the  same 
rivers  nigh  to  the  sea,  the  Admiral  shall  have  cognizance/^ 

This  statute  was  apparently  not  suflBcient  to  hold  the  Admiral 
in  check,  and  nine  years  later,  in  1401,  a  statute  known  as  2 
Henry  IV  Ch.  2,  was  adopted  declaring  that  the  statutes  of 
Richard  should  be  "  firmly  holden,  kept  and  put  in  due  execu- 
tion," and  giving  any  person  unlawfully  pursued  before  the 
Admiral  an  action  for  double  damages,  and  imposing  a  fine  to 
enure  to  the  King  for  the  pursuit  so  made. 

By  statutes  passed  in  the  reigns  of  Henry  VIII  and  of  Eliza- 
beth, the  trial  of  crimes  committed  on  the  high  seas  or  elsewhere 
within  the  admiralty  jurisdiction,  was  taken  from  the  Admiral 
and  submitted  to  a  commission  of  judges  known  as  the  High 
Commission. 

The  statutes  of  Richard  were  passed  a  hundred  years  before 
Columbus  discovered  America,  and  they  remained  the  law  of 
England  until  modified  by  a  series  of  statutes  beginning  in  1840 
and  until  finally  repealed  by  the  42  and  43  Victoria  Ch.  59, 
adopted  in  1879,  under  the  careful  proviso  that  the  repeal  should 
not  revive  or  restore  any  jurisdiction  not  existing  or  in  force  at 
the  passing  of  the  repeal. 

Even  after  the  passage  of  these  statutes,  the  Admiralty  Court 
strove  to  maintain  its  authority  according  to  its  ancient  claims, 
and  according  to  the  grants  contained  in  the  letters  patent  of  the 
Admiral ;  but  these  claims  were  denied  and  restrained  by  prohibi- 
tion from  the  Court  of  King^s  Bench,  the  highest  court  of  judi- 
cature in  England.  The  narrow  limits  within  which  the 
admiralty  jurisdiction  was  confined  by  these  statutes,  as  con- 
strued by  the  common  law  courts,  were  practically  fixed  before 
James  I  came  to  the  throne  in  1603,  and  before  a  single  per- 
manent English  colony  had  been  planted  on  American  soil.  This 
meddling  tyrant,  who  had  been  brought  up  in  Scotland  where 
the  civil  law  prevailed,  and  who  professed  a  preference  for  it 
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over  the  common  law,  promoted  a  complaint  before  him  by  the 
Admiralty  Judge  in  1611,  and  he  summoned  all  the  judges 
before  him  in  council  to  answer  the  complaint  of  Dr.  Dunn,  the 
Admiralty  Judge.  Lord  Coke  prepared  tlie  answers  of  the  judges, 
and  these  answers  settled  this  attempt  to  revive  the  claims  of  the 
Admiral  as  to  jurisdiction  in  the  matters  complained  of. 

At  this  council  there  was  produced  an  unsigned  agreement, 
claimed  to  have  been  made  in  1575,  in  Elizabeth's  time,  between 
the  common  law  judges  and  the  admiralty  judge,  that  prohibi- 
tion should  not  run  against  the  Admiral  in  the  cognizance  of 
contracts  arising  as  well  beyond  as  upon  the  sea,  but  the  authority 
of  this  unsigned  agreement  was  denied  and  repudiated  in  the 
answers  of  the  judges. 

In  1632,  that  other  tyrant,  Charles  I,  who  lost  his  head  for 
attempting  to  destroy  the  liberties  of  his  people,  aided  by  Noy, 
his  attorney-general  of  infamous  memory,  procured  the  subscrip- 
tion by  the  subservient  judges  who  held  his  ship-money  tax 
valid,  to  an  extra-judicial  declaration  in  favor  of  the  extension  of 
the  admiralty  jurisdiction  in  certain  respects.  This  extra-judi- 
cial declaration  was  of  course  of  no  legal  effect  and  was 
repudiated  by  the  courts. 

During  the  despotic  protectorate  of  Oliver  Cromwell  in  1648, 
who  under  the  constitution  and  law  of  England  was  a  usurper, 
an  ordinance  was  passed  extending  the  admiralty  jurisdiction, 
but  this  ordinance  fell  with  the  restoration.  A  bill  was  intro- 
duced in  Parliament  in  1661  to  give  the  court  the  jurisdiction 
defined  in  the  ordinance,  but  it  was  defeated,  although  Sir 
Leoline  Jenkins,  one  of  the  most  learned  admiralty  judges  and 
lawyers  of  England,  was  given  the  privilege  of  being  heard  on 
this  bill  before  the  House  of  Lords. 

This  was  the  last  attempt  to  extend  in  England  the  admiralty 
jurisdiction  beyond  the  limits  of  the  statutes  of  Richard,  as 
interpreted  and  enforced  by  her  courts  of  last  report,  so  that  for 
more  than  one  hundred  years  before  the  Revolution  there  was 
practically  no  contest  in  England  as  to  the  limits  of  that 
jurisdiction. 

During  the  colonial  period,  the  admiralty  jurisdiction  was 
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exercised  in  the  American  colonies  in  vice-admiralty  courts 
under  commissions  from  the  Lord  High  Admiral.  Under  her 
first  charter  the  colony  of  Massachusetts  exercised  such  juris- 
diction, but  it  was  taken  away  in  1681.  The  commissions  of 
these  oflBcers  followed  the  ancient  forms  used  in  the  patents  to 
the  Lord  High  Admiral,  which  contained  grants  of  jurisdiction 
that  were  obsolete  and  not  permitted  in  England.  One  of  the 
complaints  of  Dr.  Dunn  in  1611  was  that  the  common  law 
courts  denied  jurisdiction  to  the  Admiral  '' non  obstante  pa- 
tcnte/*  which  was  answered  by  the  judges  by  saying  that  the 
grants  were  against  the  laws  of  the  realm,  and  the  complaint 
was  unworthy  of  notice.  Even  as  late  as  Lord  StowelFs  time 
these  obsolete  powers  were  given  in  the  commissions  of  admiralty 
judges,  and  he  said  in  regard  to  his  own  commission,  "  It  is 
universally  known  that  a  great  part  of  the  powers  given  by  that 
commission  are  totally  inoperative."  The  Apollo,  1  Haggard^s 
Adm.  E.  312. 

The  records  which  remain  to  us  of  the  proceedings  in  one  of 
the  vice-admiralty  courts  of  the  colonies  show  that,  in  civil  mat- 
ters, these  grants  were  exercised  to  their  fullest  limits,  and  far 
beyond  what  was  permitted  in  England.  Because  the  juries  in 
the  colonies  would  not  carry  out  by  their  verdicts,  to  the  satis- 
faction of  the  Crown  officials,  the  oppressive  laws  of  revenue  and 
navigation,  put  in  force  against  the  inhabitants  of  these  colonies. 
Parliament,  by  various  acts  commencing  with  the  reign  of 
Charles  II  and  continued  into  the  reign  of  (Jeorge  III,  gave 
jurisdiction  to  these  colonial  vice-admiralty  courts  to  enforce  the 
revenue  and  navigation  laws.  All  of  such  cases  were  by  the 
settled  law  of  England  common  law  cases,  triable  only  in  the 
Court  of  Exchequer  before  a  jury.  No  Englishman  would  per- 
mit the  Crown  to  forfeit  his  property  except  on  the  verdict  of 
his  peers.  The  colonists  regarded  themselves  as  Englishmen, 
and  entitled  as  such  to  all  the  constitutional  rights  and  privi- 
leges contained  in  Magna  Charta,  the  Petition  of  Right  and  the 
ancient  laws  of  the  land.  Hence,  a  violent  opposition  arose  in 
the  colonies  to  the  extensive  powers  exercised  by  the  vice-ad- 
miralty courts,  by  which  they  were  deprived  of  the  right  of  trial 
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by  jury.  In  1768  the  Mafisachusetts  House  of  Eepresentatives 
resolved :  "  That  the  extension  of  the  powers  of  the  Court  of 
Admiralty  within  the  province,  is  a  most  violent  infraction  of 
the  right  of  trial  by  jury;  a  right  which  this  house,  upon  the 
principles  of  their  British  ancestors,  hold  most  dear  and  sacred ; 
it  being  the  only  security  of  the  lives,  liberties  and  properties  of 
his  Majesty^s  subjects  here."  (State  Papers,  Mass.,  p.  51,  1768- 
1770.) 

In  the  preamble  to  the  celebrated  Declaration  of  the  Rights 
of  the  Colonists,  adopted  by  the  Congress  October  12,  1774,  one 
of  the  grievances  complained  of  was  the  extension  of  the  juris- 
diction of  courts  of  admiralty  "not  only  for  the  collecting  of 
duties,  but  for  the  trial  of  causes  merely  arising  within  the  body 
of  a  county,"  and  it  was  accordingly  resolved  "  that  the  respec- 
tive colonies  are  entitled  to  the  common  law  of  England,  and 
more  especially  to  the  great  and  inestimable  privilege  of  being 
tried  by  their  peers  of  the  vicinage,  according  to  the  course  of 
that  law."  It  was  also  resolved  that  certain  designated  acts  of 
Parliament  "extend  the  power  of  the  admiralty  courts  beyond 
their  ancient  limits,  deprive  the  American  subject  of  trial  by 
jury,  and  are  subversive  of  American  rights." 

A  volume  might  be  collated  of  similar  contemporaneous  pro- 
tests. The  most  pointed  of  these  is  the  instructions  to  their 
representatives  prepared  by  John  Adams  for  the  citizens  of 
Boston,  that  very  city  where  sat  the  vice-admiralty  court  whose 
proceedings  alone  of  all  these  courts  remain,  and  which  show 
the  extensive  jurisdiction  already  referred  to.  These  instructions 
say :  "  Next  to  the  revenue  itself,  the  late  extensions  of  the 
jurisdiction  of  the  admiralty  is  our  greatest  grievance.  The 
American  courts  of  admiralty  seem  to  be  forming  by  degrees 
into  a  system  that  is  to  overturn  our  Constitution,  and  to  deprive 
us  of  our  best  inheritance,  the  laws  of  the  land.  It  would  be 
thought  in  England  a  dangerous  innovation  if  the  trial  of  any 
matter  on  land  was  given  to  the  admiralty."  As  a  conclusion, 
the  instructions  require  of  the  representatives  "by  every  legal 
measure  to  endeavor  that  the  power  of  these  courts  may  be  con- 
*  lined  to  their  proper  element,  according  to  the  ancient  English 


BDGAB  H.   FABRAS.  467 

statutes/'  Finally,  the  Bentiment  of  all  the  colonies  on  this  sub- 
ject found  expression  in  that  clause  of  the  Declaration  of  Inde- 
pendence which  complained  of  the  deprivation  of  the  colonists 
"  in  many  cases  of  the  benefits  of  trial  by  jury/^  As  the  pro- 
tests of  the  colonists  and  their  representatives  in  Congress  had 
never  complained  of  any  such  deprivation  except  in  regard  to 
the  jurisdiction  of  the  vice-admiralty  courts,  this  clause  must 
refer  to  that  jurisdiction. 

By  the  Declaration  of  Independence,  the  several  colonies  sev- 
ered their  connection  with  the  mother  country  and  took  the 
position  of  independent  sovereigns.  Each  of  them  assumed  that 
it  was  invested  with  admiralty  jurisdiction  within  its  own  limits, 
and  from  that  date  to  the  adoption  of  the  Constitution  of  the 
United  States,  the  admiralty  jurisdiction  was  exercised  in  each 
state,  generally  in  accordance  with  special  statutes;  because  in 
the  Articles  of  Confederation,  adopted  after  the  Eevolution  as  a 
"firm  league  of  friendship  between  the  states^';  the  power 
granted  to  the  then  United  States  to  appoint  and  to  establish 
courts  was  a  mere  shred,  and  was  confined  to  "  appointing  courts 
for  the  trial  of  piracies  on  the  high  seaB,  and  establishing  courts 
for  receiving  and  determining  finally  appeals  in  all  cases  of 
captures.^'  (Arts,  of  Confed.  No.  9.)  This  last-named  appeal 
court  was  the  necessary  adjunct  of  the  grant  of  exclusive  power 
"  of  establishing  rules  for  deciding  in  all  cases  what  captures  on 
land  or  water  shall  be  legal.^^  Before  the  Confederation  was 
formed,  in  1775,  the  Continental  Congress  recommended  that 
each  colony  should  establish  a  prize  court  and  "  that  all  trials  in 
such  cases  be  had  by  a  jury,  under  such  qualifications  as  to  the 
respective  legislatures  shall  seem  expedient.^^ 

Within  the  limit  of  time  and  space  available  to  me  on  this 
occasion,  it  is  not  possible  to  discuss  in  detail  the  extent  of  the 
jurisdiction  exercised  and  enforced  in  the  maritime  courts  of  the 
states.  No  systematic  antiquarian  research  has  been  made  into 
the  records  of  those  courts.  Some  of  the  decisions  of  the  ad- 
miralty courts  of  the  states  of  Pennsylvania  and  South  Carolina 
have  been  published.  It  appears  to  me  that  no  candid  investiga- 
tor of  these  cases  can  come  to  any  other  conclusion  than  that  the 


468  EXTENSION   OF   ADMIRALTY   JURISDICTION. 

only  system  of  maritime  law  known  and  enforced  in  these  courts 
was  the  law  of  England  as  enforced  in  that  country  since  the 
statutes  of  Richard  II  as  interpreted  by  the  highest  common  law 
courts.  See  Dean  vs.  Argus  (Penn.  1785),  Fed.  Cas.  No.  3702; 
Shrewsbury  t;^.  Two  Friends  (South  Carolina  1786),  Fed.  Cas. 
No.  12,819;  Clinton  vs.  The  Hannah  (Penn.  1781),  Fed.  Cas. 
No.  2898 ;  and  the  following  cases  in  Pennsylvania:  Montgomery 
vs.  Henry,  1  Dall.  49 ;  Talbot  vs.  Three  Brigs,  1  Dall.  95 ;  Doane 
vs.  Penhollow,  1  Dall.  218;  Respublica  vs.  Lacaze,  2  Dall.  118; 
Boss  vs.  Rittenhouse,  2  Dall.  160.  I  am  confirmed  in  this  belief 
by  the  opinions  of  Justices  Baldwin,  Woodbury,  Greer  and 
Daniel,  who  have  examined  these  cases  and  reached  the  same 
conclusion. 

Some  federal  judges  have  asserted  that  the  statutes  of  Richard 
were  not  in  force  in  the  colonies  and  hence  made  no  part  of  the 
law  of  the  states.  The  absurd  reason  given  for  this  assertion  is  a 
rule,  established  more  than  two  hundred  and  fifty  years  later, 
when  colonies  came  into  existence,  that  English  statutes  did  not 
epply  to  the  colonies  unless  they  were  specially  included  therein. 
The  first  Continental  Congress  declared  in  1774  "  that  the  respec- 
tive colonies  are  entitled  to  the  common  law  of  England,  and 
to  the  benefit  of  such  English  statutes  as  existed  at  the  time 
of  the  colonization  which  had  been  found  suitable  to  their  situa- 
tion." This  was  the  rule  laid  down  by  Blackstone,  as  to  the 
rights  of  all  British  colonists.  Besides,  the  statutes  of  Richard 
had  been  adopted  eo  nomine  in  colonial  times  in  New  York, 
Massachusetts,  South  Carolina,  Virginia,  Maryland  and  Rhode 
Island;  and  in  Pennsylvania  the  Supreme  Court,  sitting  as  an 
Admiralty  Court  of  Appeal  in  1784  in  the  Talbot  case,  I  Dall. 
98,  held  that  it  was  manifest  that  the  legislature  in  framing  the 
statute  of  that  state,  creating  the  Admiralty  Court  and  defining 
its  jurisdiction,  took  into  consideration  the  English  statutes,  and 
particularly  the  statutes  of  Richard. 

This  review  brings  us  to  the  proposition,  What  did  the  fathers 
of  the  Constitution  mean  by  "  all  cases  of  admiralty  and  mari- 
time jurisdiction  ?  " 

This  language  seems  to  take  for  granted  that  there  was  some 
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then  existing  standard  by  which  the  character  of  such  cases  was 
defined,  and  by  reference  to  which  that  character  could  be  deter- 
mined.   That  standard  must  have  been  either: 

1st.  The  general  maritime  law  as  received  on  the  continent  of 
Europe. 

2d.  The  law  as  claimed  by  the  Admiral  in  England  before 
the  statutes  of  Richard. 

3d.  The  law  as  recognized  by  the  common  law  of  England  at 
the  time  of  the  emigration  of  the  colonists  to  America  in  the 
first  quarter  of  the  seventeenth  century. 

4th.  The  law  aa  recognized  by  the  common  law  of  England  at 
the  time  of  the  Revolution. 

6th.  The  law  as  actually  enforced  in  the  vice-admiralty  courts 
of  the  colonies  against  the  indignant  protests  of  the  colonists. 

6th.  The  law  aa  recognized  in  force  in  the  states  at  the  time 
of  the  formation  of  the  Constitution. 

Each  one  of  these  propositions  has  had  its  advocates  among  the 
judges  of  the  courts  of  the  United  States. 

No  one  of  them  was  declared  to  be  the  specific  test  rule  by  the 
Supreme  Court  of  the  United  States,  until  after  it  had  practi- 
cally settled  the  fundamental  principles  of  the  jurisdiction  with- 
out the  application  of  the  test  finally  declared  to  be  the  true  test. 
In  The  Belfast,  6  Wall.,  p.  636,  Mr.  Justice  Nelson,  speaking  for 
a  unanimous  court,  said  that  this  clause  of  the  Constitution 
'*  must  be  held  to  mean  all  Such  cases  of  a  maritime  character 
as  were  cognizable  in  the  admiralty  courts  of  the  states  at  the 
time  the  Constitution  was  adopted  '^ ;  and  in  Ex  parte  Easton, 
95  U.  S.  68,  decided  in  1877,  Mr.  Justice  Clifford,  speaking  like- 
wise for  a  unanimous  court,  said  it  was  settled  by  authority 
"  That  the  nature  and  extent  of  the  admiralty  jurisdiction  con- 
ferred by  the  Constitution  must  be  determined  by  the  laws  of 
Congress  and  the  decisions  of  this  court,  and  by  the  usages  pre- 
vailing in  the  courts  of  the  states  at  the  time  the  Federal  Con- 
stitution was  adopted.     No  other  rules  are  known  which  it  is 
reasonable  to  suppose  could  have  been  in  the  minds  of  the 
framers  of  the  Constitution  than  those  which  were  then  in  force 
in  the  respective  states,  and  which  they  were  accustomed  to  see 
in  daily  and  familiar  practice  in  the  stftt^  courts/' 
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As  the  states  by  their  representatives  framed  this  Constitii- 
tion,  and  by  their  people  respectively  ratified  it,  and  as  the  grant 
in  question  was  of  a  power  theretofore  exercised  by  the  states 
respectively,  it  is  difficult  to  understand  why  any  other  rule  of 
construction  than  this  should  ever  have  been  considered  at  all. 

If  this  rule  had  been  laid  down  at  the  origin  of  the  contro- 
versy and  adhered  to,  we  should  have  had  in  the  discussion  of 
the  question  a  searching  examination  into  all  the  statutes  of  the 
states  and  into  all  the  records  of  the  state  maritime  courts  to 
find  out  the  general  principles  of  maritime  law  which  ihey 
observed. 

In  the  celebrated  case  of  DeLovio  vs.  Boit,  2  Gall.  398,  No. 
3776  Fed.  Cas.,  decided  in  1815,  Mr.  Justice  Story,  who  was  the 
protagonist  in  behalf  of  the  broadest  possible  admiralty  juris- 
diction, does  not  state  or  discuss  at  all  the  category  last  above 
mentioned.  He  came  to  the  rhetorical  conclusion  that  "  It  may 
not  be  unfit  to  hold  that  it  had  reference  to  that  maritime  juris- 
diction, which  commercial  convenience,  public  policy  and  na- 
tional rights  have  contributed  to  establish  with  slight  local  dif- 
ferences over  all -Europe;  that  jurisdiction,  which  under  the 
name  of  consular  courts,  first  established  itself  upon  the  shores 
of  the  Mediterranean  and  from  the  general  equity  and  simplicity 
of  its  proceedings  soon  commended  itself  to  all  the  maritime 
states ;  that  jurisdiction  in  short  which  collecting  the  wisdom  of 
the  civil  law,  and  combining  it  with  the  usages  and  customs  of 
the  sea  produced  the  venerable  Consolato  del  Mare  and  still  con- 
tinues in  its  decisions  to  regulate  the  commerce,  the  intercourse 
and  the  welfare  of  mankind."  The  extreme  views  expressed  in 
this  case  have  never  been  approved  by  the  Supreme  Court  of  the 
United  States,  nor  by  the  English  courts.  It  was  not  until  fifty- 
five  years  afterwards  in  Insurance  Co.  vs.  Dimham,  11  Wall.  1, 
decided  in  1870,  that  the  Supreme  Court  approved  the  specific 
point  ruled  in  that  case  that  a  suit  on  a  marine  policy  of  insur- 
ance was  within  the  admiralty  jurisdiction.  That  court,  while 
asserting  that  it  "never  regarded  its  admiralty  authority  as 
restricted  to  the  subjects  over  which  the  English  courts  exercised 
jurisdiction  at  the  time  our  Constitution  was  adopted,  yet  it  has 
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never  claimed  the  full  extent  of  admiralty  power  which  belongs 
to  the  courts  organized  under  and  governed  altogether  by  the 
civil  law."  Bags  of  Linseed,  1  Black,  113 ;  The  Belfast,  7  Wall., 
p.  636;  Ex  parte  Easton,  95  TJ.  S.  68. 

In  his  criticism  of  DeLovio  t;^.  Boit  in  the  Queen  vs.  Judge, 
etc.,  Q.  B.  D.  (1892),  Vol.  1,  p.  293,  Lord  Esher  says  that  "the 
American  judges  have  flinched  from  it,"  and  that  it  never  has 
been  treated  but  one  way  in  England,  to  wit,  it  has  always  been 
disregarded. 

Mr.  Justice  Story's  extreme  views  of  the  admiralty  jurisdiction 
may  well  be  emphasized  at  this  point,  as  he  was  the  author  of  a 
series  of  decisions  unanimously  approved  by  his  brethren  here- 
after to  be  noticed,  fijcing  the  limits  of  admiralty  jurisdiction 
by  tide-water,  and  excluding  it  from  the  whole  interior  naviga- 
tion of  this  continent.  Another  illustration  of  his  extreme  views 
will  be  found  in  tlie  case  of  IT.  S.  vs,  Coolidge,  1  Gall.  488, 
decided  in  1813,  holding  that  the  admiralty  had  an  ancient  juris- 
diction over  offenses,  and  that,  even  though  no  such  offenses  had 
ever  been  declared  or  defined  by  any  statute  of  the  United  States, 
they  were  triable  and  punishable  in  the  admiralty  courts  of  the 
United  States  by  fine  and  imprisonment.  He  did  not  say  which 
code  of  offenses,  English,  Dutch,  French,  Spanish,  Moham- 
medan or  Portuguese,  must  be  looked  to  for  a  definition  of  sucli 
offenses.  This  judgment  was  fortunately  reversed  by  the  Su- 
preme Court.    (1  Wheat.,  416.) 

As  a  matter  of  fact  the  Supreme  Court  of  the  United  States 
has  never  followed  any  particular  system  of  maritime  law  in 
deciding  what  was  within  and  what  without  the  admiralty  juris- 
diction of  the  United  States.  In  one  notable  instance,  that  of 
seizures  on  water  under  the  revenue  and  navigation  laws  of  the 
United  States  it  has  followed  the  law  of  the  vice-admiralty  courts 
of  the  colonies ;  in  other  instances,  such  as  contracts  of  affreight- 
ment and  insurance  policies  it  has  followed  the  rule  of  the  con- 
tinental admiralty ;  in  another  instance,  such  as  the  rights  of  the 
builder  of  a  ship  to  an  admiralty  lien  and  procedure  it  has 
established  the  English  rule;  in  another  instance  as  to  the  rights 
of  material  men  it  has  laid  down  a  rule  neither  English  nor 
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continental ;  and  in  another  instance,  the  most  important  of  all, 
as  regards  the  locality  within  which  the  jurisdiction  operates, 
after  following  for  sixty  years  the  limit  of  the  tides  of  the  sea 
as  fixing  the  boundaries  of  the  law  of  the  sea,  it  has  made  a  rule 
of  its  own  and  extended  the  law  of  the  sea  to  every  navigable 
water  of  this  continent,  whether  natural  or  artificial,  except  per- 
haps a  land-locked  lake,  entirely  within  the  boundaries  of  a 
state. 

A  review  of  these  points  will  serve  to  illustrate  my  theme. 

1.  As  to  Revenue  and  Navigation  Cases. — We  have  noted  how 
bitterly  the  colonists  resented  and  protested  against  the  grant 
of  power  to  the  vice-admiralty  courts  to  try  violations  of  the 
revenue  and  navigation  laws  in  the  vice-admiralty  courts,  because 
they  were  thereby  deprived  of  the  right  of  trial  by  jury,  and  we 
have  noted  that  these  cases  were  not  by  their  nature  maritime 
cases.  The  Judiciary  Act  of  1789,  by  its  ninth  section,  gave  to 
the  District  Courts  "exclusive  original  cognizance  of  all  civil 
cases  of  admiralty  and  maritime  jurisdiction,  including  all  seiz- 
ures under  laws  of  impost  navigation  or  trade  of  the  United 
States,  where  the  seizures  are  made  on  waters  which  are  navi- 
gable from  the  sea  by  vessels  of  ten  or  more  tons  burden  within 
their  respective  districts,  as  well  as  upon  the  high  sea.^^ 

If  such  seizures  were  by  their  nature  civil  cases  of  admiralty 
and  maritime  jurisdiction,  then  there  was  no  need  of  the  clause 
beginning  with  the  word  "  inclusive."  If  they  were  not  such  by 
their  nature,  then  no  act  of  the  Congress  could  make  a  case  of 
admiralty  and  maritime  jurisdiction,  because  the  Constitution 
grants  no  legislative  power  over  that  subject  to  the  Congress,  but 
only  jurisdiction  to  its  courts  over  that  designated  class  of  cases, 
and  what  cases  fall  within  that  designation  is  a  judicial  and  not 
a  legislative  question. 

The  Act  is  ambiguous,  and  can  be  construed  as  including  such 
cases  within  the  exclusive  cognizance  of  the  court,  or  as  including 
them  within  the  class  of  cases  of  admiralty  and  maritime  juris- 
diction. Such  ambiguity  is  declared  in  The  Eagle,  8  Wall.  256, 
and  by  Chancellor  Kent  in  his  XVII  lecture. 

But  in  U.  S.  vs.  La  Vengeance,  decided  in  1796,  3  Dall.  297, 
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die  oomt  in  a  ten-line  opinion,  giving  its  conclusions  and  not 
its  reasons,  held  that  a  seizure  of  a  vessel  for  violation  of  the 
son-exportation  laws  of  the  United  States  was  a  civil  *tase  in 
admiralty,  and  that  there  was  no  right  to  a  trial  by  jury  in  such 
a  case. 

In  U.  S.  vs.  The  Sally,  2  Cranch  406.  decided  in  1805,  this 
case  was  afiBrmed  without  argument. 

In  U.  S.  r^  The  Betsey,  4  Cranch  443,  the  case  of  La  Ven- 
geance was  vigorously  attacked  by  the  same  counsel  who  had 
argued  it,  but  the  court,  in  a  seventeen-line  opinion,  decided  that 
the  case  of  lia  Vengeance  completely  settled  the  law.  In  a 
colloquy  between  the  counsel  and  the  court,  Mr.  Justice  Chase 
said  that  the  reason  of  the  legislature  for  putting  seizures  of  this 
kind  on  the  admiralty  side  of  the  court  was  ^^  the  great  danger 
to  the  revenues  if  such  cases  should  be  left  to  the  caprice  of 
juries."  This  would  lead  us  to  infer  that  the  court  was  of 
opinion  that  the  legislature  had  the  power  to  put  such  cases, 
irrespective  of  their  essential  nature,  on  that  side  of  the  court,  a 
doctrine  afterwards  fully  repudiated  by  the  court.  If  this  is  not 
the  true  inference,  then  the  declaration  by  the  court  that  these 
cases  were  civil  cases  of  admiralty  and  maritime  jurisdiction  could 
only  have  been  made  upon  the  theory  that  they  had  been  such  in 
the  vice-admiralty  courts,  and  that  the  Congress  had  legislatively 
interpreted  the  Constitution.  This  view  of  this  Act  was  subse- 
quently taken  by  Judge  Wayne  in  Waring  vs,  Clark,  5  How.  441. 

Speaking  of  this  interpretation,  Mr.  Justice  Woodbury  well 
says  (Waring  t;^.  Clark,  5  How.  484) : 

"  Now  after  these  reprobations  of  such  a  practice,  after  two 
specific  amendments  to  the  Constitution  to  secure  trial  by  jury 
in  cases  before  doubtful,  and  after  three  clauses  in  the  Judiciary 
Act  expressly  allowing  it  in  all  proper  cases,  who  can  believe  that 
they  (the  Congress)  intended  in  the  ninth  section  of  that  very 
Act  to  use  language  which  ought  to  be  construed  so  as  to  deprive 
them  entirely  of  a  jury  trial  in  that  very  class  of  cases  where  the 
refusal  of  it  had  long  been  denounced  by  them  as  oppressive, 
unlawful,  and  one  of  the  grounds  for  revolution?  Should  we 
thus  brand  them  with  duplicity  or  tyranny  ?  " 

Chancellor  Kent,  the  Pomponius  of  American  jurisconsults. 
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expressed  his  doubt  whether  the  case  of  La  Vengeance  was  suf- 
ficiently considered  (Lecture  XVII),  but  the  Supreme  Court 
has  steAdily  adhered  to  it;  and  thus  by  subsequent  extensions  of 
the  locality  of  the  admiralty  jurisdiction,  to  be  hereafter  noticed, 
the  people  of  the  United  States  are  deprived  of  a  right  for  the 
deprivation  of  which  they  revolted  against  the  mother  country, 
and  are  denied  the  right  of  trial  by  jury  for  seizures  made  in 
alleged  violation  of  the  revenue,  impost  and  navigation  laws  of 
the  United  States  where  the  seizure  is  made  on  any  navigable 
water  on  this  continent.  With  the  highest  respect  for  the  great 
court  which  reached  this  conclusion,  I  find  it  impossible  to  give 
to  it  an  intellectual  adherence. 

In  The  Eagle,  quoted  above,  the  court  held  that  this  clause 
of  the  Judiciary  Act  of  1789  had  become  inoperative  since  its 
decision  in  the  Qenessee  Chief,  extending  the  admiralty  juris- 
diction over  all  navigable  waters  in  the  United  States,  and,  in 
pursuance  of  this  decision,  the  clause  was  left  out  of  the  com- 
pilation of  the  statutes  of  1873.  Such  is  the  reason  given  by  the 
court  itself  for  this  omission.  See  Ex  Pari^e  Boyer,  109  U.  S. 
632.  We  thus  have  at  this  time,  the  admiralty  jurisdiction  over 
all  such  cases  dependent  on  the  decision  of  the  court  that  they 
are,  by  their  nature,  civil  cases  of  admiralty  and  maritime 
jurisidiction. 

During  the  Civil  War  an  attempt  was  made,  both  by  the  Con- 
gress and  by  the  courts,  to  extend  the  admiralty  jurisdiction, 
and  its  practice  of  proceeding  without  a  jury  even  to  seizures  on 
land,  made  under  the  confiscation  acts,  intended  to  reach  all  the 
property  real  and  personal  of  those  engaged  in  rebellion  against 
the  United  States.  One  of  these  acts  gave  jurisdiction  to  the 
District  Courts  by  proceeding  in  rem,  and  provided  that  these 
proceedings  should  conform  as  nearly  as  may  be  to  proceedings 
in  admiralty  and  revenue  cases.  The  District  Courts  construed 
these  acts  as  giving  them  admiralty  jurisdiction  in  such  cases, 
and  they  gravely  proceeded  as  courts  administering  the  law  of 
the  sea  to  seize  and  condemn  under  libels  of  information  real 
estate  and  intangible  shares  of  stock  in  corporations.  -They 
ignored  the  principles  laid  down  by  the  Supreme  Court  in  the 
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Sarah,  8  Wheat.  391,  where  it  was  held  that  in  all  cases  of 
seizure  by  land  the  court  was  a  common  law  court  and  trial  must 
be  by  jury. 

Some  cases  under  these  acts  arising  in  Louisiana,  Alabama  and 
New  Mexico  (Union  Ins.  Co.  vs.  U.  S.,  6  Wall.  759 ;  Armstrong's 
Foundry,  lb.  766;  U.  S.  vs.  Hart,  /6.  770;  Morris's  Cotton,  8 
Wall.  507)  reached  the  Supreme  Court  of  the  United  States  and 
were  reversed  and  remanded  because  the  proceedings  had  been 
without  a  jury.  But  in  Miller  vs.  U.  S.,  11  Wall.  268;  Tyler  vs. 
Defrees,  lb.  331;  and  the  Confiscation  Cases,  20  Wall.  92,  one 
arising  in  Michigan,  another  in  the  District  of  Columbia  and  the 
other  in  Ix)uisiana,  where  the  proceedings  were  identical  with 
those  in  the  cases  cited  from  6  and  8  Wall.,  and  where  the  facts 
had  been  found  and  a  decree  entered  by  the  court  without  the 
intervention  of  a  jury,  the  court  maintained  the  decrees  of  for- 
feiture so  rendered,  because  there  was  no  appearance  by  the 
defendants  and  a  judgment  by  default  had  been  entered.  The 
court  admitted  that  in  seizures  on  land  resort  should  be  had  to  the 
common  law  side  of  the  court,  but  held  that  the  proceedings, 
though  couched  in  admiralty  forms  and  style,  were  substantially 
a  common  law  proceeding  in  rem.  Having  found  it  necessary  to 
hold  that  the  proceedings  were  essentially  common  law  proceed- 
ings, in  order  to  maintain  the  decree,  it  was  necessary  to  go  to 
the  point  of  holding  that  when  a  defendant  fails  to  appear  in  a 
common  law  case  there  is  no  need  in  a  common  law  court  of  the 
United  States  to  call  a  jury  to  find  by  a  verdict  the  facts  on 
which  to  enter  a  final  decree  of  condemnation.  No  authority  is 
quoted  for  any  such  doctrine.  It  is  believed  by  all  the  lawyers 
with  whom  I  ever  had  any  contact  that  the  declaration  in  the 
Seventh  Amendment  to  the  Constitution  that  "  in  suits  at  com- 
mon law,  where  the  value  in  controversy  shall  exceed  twenty 
dollars,  the  right  of  trial  by  jury  shall  be  preserved  "  is  a  com- 
mand from  which  neither  the  Congress  nor  the  courts  of  the 
United  States  can  escape  or  depart,  and  that  no  final  judgment 
in  any  common  law  case  can  be  entered  binding  either  upon 
persons  or  property,  whether  the  defendant  or  owner  makes 
answer  or  makes  default,  except  upon  facts  found  by  the  verdict 
of  a  jury. 
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These  cases^  and  the  statutes  on  which  they  rest,  are  illustra- 
tions of  how  fundamental  constitutional  guarantees  are  swept 
away  in  times  of  political  and  social  excitement. 

2.  As  to  Contracts  of  Insurance  and  Affreightment — By  the 
English  maritime  law,  the  Admiralty  had  no  jurisdiction  of 
policies  of  insurance,  and  none  has  been  given  it  under  the 
modern  acts  of  Parliament,  beginning  with  the  3  and  4  Victoria 
in  1840.  A  prohibition  was  issued  restraining  jurisdiction  in 
such  a  case  as  early  as  1546.  Crane  vs.  Bell,  38  Henry  VIII, 
4  Institutes,  139.  It  was  regarded  as  a  contract  made  on  land 
and  not  involving  the  performance  by  either  the  assurer  or  the 
assured  of  any  maritime  service.  It  was  an  aleatory  contract 
dependent  upon  a  fortuitous  event  to  happen  upon  the  sea.  It 
was  like  a  wager  that  a  ship  would  or  would  not  return  from  her 
voyage  in  safety. 

But  as  this  contract  had  its  origin  entirely  in  maritime  adven- 
ture, it  was  regarded  by  the  sea  laws  in  force  on  the  continent  as 
a  maritime  contract  and  was  within  the  admiralty  jurisdiction, 
as  there  administered. 

For  twenty-five  years  after  the  admiralty  courts  of  the  United 
States  were  established,  no  suit  was  brought  in  them  on  a  policy 
of  insurance. 

Such  a  suit  was  brought  in  1815  in  the  case  of  DeLovio  vs. 
Boit  (supra)  and  the  jurisdiction  was  maintained  by  Judge 
Story.  This  decision  became  the  rule  of  jurisprudence  in  the 
First  Circuit. 

No  case  involving  the  question  reached  the  Supreme  Court  of 
the  United  States  until  1870,  when  Judge  Story's  decision  was 
affirmed  in  the  case  of  Insurance  Co.  vs.  Dunham  (supra) .  The 
court  examined  the  origin  of  the  contract  and  held  that  it  was 
an  exotic  in  the  common  law,  and  was  essentially  maritime  in 
its  nature,  and  thus  followed  the  rule  of  the  continental 
Admiralty. 

By  the  law  of  England,  as  interpreted  by  the  common  law 
courts,  the  Admiralty  had  no  jurisdiction  over  charter  parties  or 
contracts  of  affreightment,  and  they  have  no  such  jurisdiction 
now,  except  the  limited  jurisdiction  given  in  the  acts  of  1861, 
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1868  and  1869.  Strenuous  claim  was  made  for  this  jurisdiction 
by  the  civil  law  doctors  and  admiralty  judges,  and  in  the  alleged 
agreement  of  the  judges  in  1575  and  in  the  agreement  of  1632, 
both  repudiated  as  above  shown,  jurisdiction  as  to  charter  par- 
ties for  voyages  beyond  the  seas  was  conceded. 

Under  the  continental  system  of  maritime  law  there  was  no 
doubt  of  the  jurisdiction. 

No  suit  on  this  character  of  contract  was  brought  in  the  fed- 
eral courts  until  1829,  when  the  jurisdiction  was  affirmed  by 
Judge  Ware  in  Drinkwater  v$.  The  Spartan,  1  Ware,  145,  Fed. 
Cas.  No.  4085.  It  was  reiterated  in  The  Volunteer  (1  Sumn. 
551,  Fed.  Cas.  No.  16,991)  by  Judge  Story  in  1834.  This  ques- 
tion arose  for  the  first  time  in  the  Supreme  Court  in  1848  in  the 
case  of  New  Jersey  Steam  Navigation  Co.  vs.  Merchants'  Bank, 
6  How.  344,  and  the  jurisdiction  was  affirmed  by  a  divided  court. 
That  case  arose  on  an  interstate  voyage  over  tide-waters  between 
New  York  and  Stonington,  Connecticut,  and  the  case  seems  to 
be  put  on  that  ground.    The  court  said : 

"  On  looking  into  the  several  cases  in  admiralty  which  have 
come  before  this  court,  and  in  which  its  jurisdiction  was  in- 
volved or  came  under  its  observation,  it  will  be  found  that  the 
inquiry  has  been,  not  into  the  jurisdiction  of  the  Court  of 
Admiralty  in  England,  but  into  the  nature  and  subject-matter 
of  the  contract,  whether  it  was  a  maritime  contract,  and  the 
service  a  maritime  service,  to  be  performed  upon  the  sea,  or 
upon  waters  within  the  ebb  and  flow  of  the  tide.  And,  again, 
whether  the  service  was  to  be  substantially  performed  upon  the 
sea,  or  tide-waters,  although  it  had  commenced  and  had  termi- 
nated beyond  the  reach  of  the  tide;  if  it  was,  then  jurisdiction 
has  always  been  maintained.  But  if  the  substantial  part  of  the 
service  under  the  contract  is  to  be  performed  beyond  tide-waters, 
or  if  the  contract  relates  exclusively  to  the  interior  navigation 
and  trade  of  a  state,  jurisdiction  is  disclaimed.  (10  Wheat. 
428;  7  Peters  324;  11  lb.  175;  12  /6.  72;  5  Howard  463.) 

^^The  exclusive  jurisdiction  in  admiralty  cases  was  conferred 
on  the  national  government,  as  closely  connected  with  the  grant 
of  the  commercial  power. 

"  It  is  a  maritime  court  instituted  for  the  purpose  of  adminis- 
tering the  law  of  the  seas.  There  seems  to  be  ground,  therefore, 
for  restraining  its  jurisdiction,  in  some  measure,  within  the 
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limit  of  the  grant  of  the  commercial  power,  which  would  confine 
it,  in  cases  of  contracts,  to  those  concerning  the  navigation  and 
trade  of  the  country  upon  the  high  seas  and  tide-waters  with 
foreign  countries,  and  among  the  several  states. 

"  Contracts  growing  out  of  the  purely  internal  commerce  of 
the  state,  as  well  as  commerce  beyond  tide-waters,  are  generally 
domestic  in  their  origin  and  operation,  and  could  scarcely  have 
been  intended  to  be  drawn  within  the  cognizance  of  the  federal 
courts." 

This  doctrine  was  afterwards  enforced,  not  only  as  to  con- 
tracts of  affreightment,  but  as  to  supplies  to  a  vessel,  and  con- 
sequently the  court  in  Allen  vs.  Newberry,  21  How.  244,  decided 
there  was  no  jurisdiction  in  a  suit  on  a  contract  of  affreight- 
ment between  ports  in  the  same  state,  and  in  Maguire  vs.  Card, 
21  How.  248,  that  there  was  no  jurisdiction  over  a  suit  for  sup- 
plies to  a  vessel  engaged  in  commerce  between  ports  of  a  state. 
But  these  cases  were  substantially  overruled  in  The  Belfast,  7 
Wall.  624,  or  rather  as  stated  by  the  court  in  Covington  Bridge 
Co.  vs,  Kentucky,  154  U.  S.  271,  the  distinction  as  to  contracts 
of  affreightment  between  ports  of  a  state  was  ignored  by  the 
later  cases. 

The  jurisdiction  over  all  contracts  for  the  carriage  of  persons 
and  property  irrespective  of  the  locality  of  the  voyage  is  now 
settled  according  to  the  rules  of  the  continental  Admiralty. 

3.  As  to  the  Rights  of  a  Builder  of  a  Ship, — In  this  matter, 
the  Supreme  Court  has  persistently  refused  to  hold  that  the 
builder  of  a  ship  has  any  maritime  lien  or  any  remedy  in  the 
admiralty,  or  that  work  done  on  her  and  supplies  furnished  to 
her,  even  after  she  has  been  launched,  if  part  of  her  original 
construction,  are  within  the  admiralty  jurisdiction. 

Peoples  Ferry  Co.  vs.  Beers,  20  How.  393;  Roach  vs.  Chap- 
man, 22  How.  129;  Edwards  vs,  Elliott,  21  Wall.  532;  The 
Robt.  W.  Parsons,  191  U.  S.  17;  Graham  &  Morton  Trans.  Co. 
vs,  Craig  Shipbuilding  Co.,  203  U.  S.  577;  The  Winnebago,  205 
U.  S.  354. 

The  doctrine  here  laid  down  is  the  strict  English  admiralty 
doctrine  as  enforced  in  the  courts  of  common  law.  It  is  in  con- 
travention of  the  well-supported  claims  of  the  admiralty  judges 
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and  writers  as  to  the  ancient  jurisdiction  of  the  Admiralty  in 
England  and  it  is  not  in  accord  with  the  rules  of  the  continental 
admiralty.  These  statements  are  amply  supported  by  the  learned 
opinion  of  Judge  Sprague  in  The  Richard  Busteed,  1  Spr.  441. 

4.  As  to  the  rights  of  Material  Men. — ^By  the  civil  law,  which 
the  continental  admiralty  follows,  the  furnisher  of  necessary 
supplies  to  a  vessel  has  a  lien  enforceable  in  the  admiralty  by  an 
action  in  rem,  and  it  also  gives  an  action  in  personam.  No  dis- 
tinction is  made  between  a  foreign  and  a  domestic  ship,  nor  is 
the  lien  affected  by  the  fact  that  the  supply  is  made  in  the  home 
port  of  the  vessel.  Such,  supplies  are  considered  the  "  wings  and 
legs  of  the  vessel,"  and  the  presumption  of  law  is  juris  et  de  jure, 
that  the  credit  was  given  to  the  vessel  alone. 

This  rule  was  never  admitted  in  England.  Abbott  on  Ship- 
ping, Part  2,  Cap.  3,  s.  g.  The  Neptune,  3  Knapp,  94.  The 
I'acific,  Br.  &  L.  243. 

Nor  in  Scotland  as  to  supplies  in  the  home  port,  though  its 
legal  system  is  largely  based  on  the  civil  law.  Wood  vs,  Hamil- 
ton, 3  Paton  Sc.  App.  Cases,  148. 

And  it  is  now  finally  settled  in  England  that  the  Act  of 
3  and  4  Victoria  C.  65,  s.  6,  while  giving  the  admiralty  courts 
jurisdiction  over  "necessaries  furnished  to  any  foreign  ship  or 
sea-going  vessel,  etc.'*  does  not  give  any  lien.  The  Heinrich 
Bjom,  11  App.  Cas.  270,  S.  C.  10,  P.  D.  44. 

In  The  General  Smith,  5  Wheat.  438,  decided  in  1819,  there 
was  an  ohiter  dictum  by  the  organ  of  the  court,  Mr.  Justice 
Story,  that  admiralty  had  jurisdiction  in  cases  of  material  men, 
that  the  general  maritime  law,  following  the  civil  law,  gave  a 
lien  for  necessaries  furnished  to  a  foreign  ship,  or  to  a  ship  in  a 
port  of  a  state  to  which  she  does  not  belong,  enforceable  by  an 
action  in  rem,  that  no  such  lien  exists  in  the  home  port  of  the 
vessel  unless  given  by  the  local  law,  but  that  the  admiralty  had 
jurisdiction  of  such  a  suit  in  personam. 

No  authority  was  given  for  these  statements,  and  the  source 
of  this  rule  as  thus  laid  down,  differing  both  from  the  English 
and  continental  admiralty  law  and  jurisdiction,  was  not 
indicated. 
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In  Eamsay  vs,  Allegre,  12  Wheat.  611,  decided  in  1827,  where 
the  majority  of  the  court  declined  to  discuss  the  question  of 
jurisdiction,  Mr.  Justice  Johnson  made  a  learned  and  vigorous 
attack  on  the  obiter  in  The  (Jeneral  Smith,  saying  he  thought  it 
^^  high  time  to  check  this  silent  and  stealing  progress  of  the  ad- 
miralty in  acquiring  jurisdiction  to  which  it  has  no  pretensions." 

Six  y^ars  later  in  Peyroux  vs.  Howard,  7  Peters,  324,  the  doc- 
trine of  The  General  Smith  was  restated  and  jurisdiction  af- 
firmed in  a  suit  in  rem  against  a  vessel  in  her  home  port  where 
the  local  state  law  gave  a  lien. 

In  Orleans  vs.  Phoebus,  11  Peters,  175,  decided  in  1837,  it 
was  held  that  a  state  law  could  not  give  a  master  a  lien  for  wages 
as  he  had  none  under  the  maritime  law,  and  it  was  pointed  out 
that  the  Peyroux  case  was  one  of  repairs  made  on  a  vessel  on 
tide-waters,  that  such  a  contract  was  a  maritime  contract,  and 
that,  the  local  law  having  attached  a  lien  to  such  contract,  the 
lien  might  be  enforced  in  the  admiralty. 

In  1844  the  court  embodied  this  doctrine  in  No.  12  of  the 
Rules  in  Admiralty,  made  by  the  court  by  virtue  of  the  powers 
granted  it  by  the  Act  of  August  23,  1842. 

In  1868  the  court  seems  to  have  repented  of  this  doctrine, 
as  it  amended  the  12th  Bule  by  denying  process  in  rem  against 
a  domestic  vessel  for  supplies  in  a  home  port,  and  in  Maguire 
vs.  Card  (supra)  gave  the  reasons  for  this  change  as  follows: 

"We  have  at  this  term  amended  the  12th  Eule  of  the  Ad- 
miralty, so  as  to  take  from  the  District  Courts  the  right  of  pro- 
ceeding in  rem  against  a  domestic  vessel  for  supplies  and  repairs 
which  had  been  assumed  upon  the  authority  of  a  lien  given  by 
state  laws,  it  being  conceded  that  no  such  lien  existed  according 
to  the  admiralty  law,  thereby  correcting  an  error  which  had  its 
origin  in  this  court  in  the  case  of  The  General  Smith,  4  Wheat. 
439,  applied  and  enforced  in  the  case  of  Peyroux  and  others  vs. 
Howard  &  Marion,  7  Peters,  324,  and  afterwards  partially  cor- 
rected in  the  case  of  the  steamboat  New  Orleans  vs.  Phoebus,  11 
Peters,  175,  184.  In  this  last  case,  the  court  refused  to  enforce 
a  lien  for  the  master^s  wages,  though  it  had  been  given  by  the 
local  laws  of  the  State  of  Louisiana,  the  same  as  in  the  case  of 
supplies  and  repairs  of  the  vessel.  We  have  determined  to  leave 
all  these  liens  depending  upon  st^te  laws,  and  not  arising  out  of 
the  maritime  contract,  to  be  enforced  by  the  state  courts. 
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"So  in  respect  to  the  completely  internal  commerce  of  the 
states,  which  is  the  subject  of  regulation  by  their  municipal  laws ; 
contracts  growing  out  of  it  should  be  left  to  be  dealt  with  by  its 
own  tribunals." 

Four  years  later,  in  the  Steamer  Saint  Lawrence,  1  Black. 
622,  the  court  indirectly  "  took  back  "  what  it  had  said  in  Ma- 
guire  vs.  Card,  and  gave  diflPerent  grounds  for  its  action  in 
changing  the  12th  Rule.  It  was  seid  that  a  proceeding  in  rem 
to  enforce  a  locally  granted  lien  where  none  was  given  by  the 
maritime  code,  "was  found  upon  experience  to  be  inapplicable 
to  our  mixed  form  of  government  It  was  found  to  be  incon- 
venient in  most  cases,  and  absolutely  impracticable  in  others, 
and  the  rule  which  sanctioned  it  was  therefore  repealed." 

In  1866,  in  the  cases  of  the  Moses  Taylor  and  Hine  vs,  Trevor 
(supra),  it  was  held  that  all  state  statutes  giving  a  proceeding 
in  rem  for  the  enforcement  of  liens  given  by  the  local  law  on 
vessels  are  in  violation  of  the  Constitution  of  the  United  States 
and  void,  because  such  a  proceeding  in  rem  is  an  admiralty 
remedy  and  not  within  the  saving  clause  of  the  Judiciary  Act, 
and  because  the  jurisdiction  of  the  courts  of  the  United  States 
is  exclusive  in  all  cases  of  strict  admiralty  procedure. 

As  a  consequence  of  the  amended  12th  Rule  and  of  these  deci- 
sions, the  holder  of  a  lien  on  a  domestic  vessel  could  not  proceed 
in  rem  at  all,  either  in  admiralty  or  under  the  law  of  his  state, 
giving  him  a  lien  denied  by  the  admiralty  law,  and  a  proceeding 
in  rem  iD  enforce  it. 

In  1870,  in  Leon  vs,  Galceran,  11  Wall.  185,  it  was  held  that  a 
suit  in  the  state  court  against  the  owner  accompanied  by  an 
attachment  or  a  writ  of  sequestration  whereby  the  vessel  was 
held  to  respond  to  the  decree,  was  not  a  proceeding  in  rem,  and 
w-as  permissible. 

Finally,  in  1872,  the  court  again  amended  the  12th  Rule  and 
gave  the  remedy  in  rem  against  all  vessels  in  all  suits  by  material 
men  for  advances  and  supplies. 

In  The  Lottawanna,  21  Wall.  558,  a  vigorous  attack  was  made 
on  the  anomalous  doctrine  of  The  General  Smith,  which  has  now 
become  the  settled  law  of  the  United  States  (if  any  proposition 
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of  admiralty  law  can  be  considered  as  settled.  See  The  J.  B. 
Rumbell,  148  U.  S.  1;  The  Glide,  167  U.  S.  606).  But  the 
court  apparently  from  motives  of  expediency  declined  to  recon- 
sider it,  saying: 

"  A  solemn  judgment  relied  on  so  long  by  the  commercial  com- 
munity as  a  rule  of  property  and  the  law  of  the  land,  ought  not 
to  be  overruled  except  for  very  urgent  reasons.  If,  however,  in 
the  progress  of  investigation  and  with  the  new  lights  that  have 
been  thrown  upon  the  whole  subject  of  maritime  law  and  ad- 
miralty jurisdiction,  a  more  rational  view  of  the  question  de- 
mands an  adverse  ruling  in  order  to  preserve  harmony  and 
logical  consistency  in  the  general  system,  the  court  might,  per- 
haps, if  no  evil  consequences  of  a  glaring  character  were  likely 
to  ensue,  feel  constrained  to  adopt  it.^' 

Justice  Clifford,  however,  in  a  long  and  learned  dissenting 
opinion,  examined  the  doctrine  of  The  General  Smith,  and  came 
to  the  conclusion  that  it  was  wrong,  unsupported  by  reason  or 
authority,  and  ought  to  be  reversed. 

All  of  these  vicissitudes  of  doubt,  contradiction  and  futile 
litigation  have  been  produced  by  the  failure  of  the  court  to  lay 
down  and  adhere  to  some  definite  system  of  law  as  that  referred 
to  in  the  Constitution  by  which  "  cases  of  admiralty  and  mari- 
time jurisdiction  ^'  are  to  be  determined. 

6.  As  Regards  the  Locality  Within  Which  the  Jurisdiction 
Operates. — Locality  is  the  essence  of  admiralty  jurisdiction  in  all 
matters  of  torts  and  crimes,  and  in  many  matters  of  contract. 
Its  law  being  the  law  of  the  sea,  it  must  be  confined  to  the  limits 
of  the  sea.  It  is  not  the  law  of  navigable  waters,  but  the  law  of 
(he  navigable  seas.  Tides  being  the  distinctive  feature  of  the 
sea  in  all  countries,  except  those  bounding  the  Mediterranean 
where  the  tide  is  so  small  as  not  materially  to  affect  navigation, 
the  sea  was  taken  to  be  present,  where  it  showed  its  power  by  the 
flux  and  reflux  of  the  tide.  Hence  the  bounderies  of  the  mari- 
time law  were  measured  by  the  boundaries  of  the  tide.  In  Eng- 
land by  the  statute  of  Richard  the  boundary  was  fixed  at  "the 
first  bridges,  nigh  to  the  sea,"  and  above  the  first  bridges  the 
Admiral  had  no  jurisdiction.  All  the  inland  navigation  above 
the  first  bridges  was  not  within  the  sea  law.    In  France  the  juris- 
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diction  extended  only  to  the  seas,  the  coasts,  ad  plenitudinem 
maris  and  the  sea  ports  and  havens.  The  interior  navigation  of 
her  rivers  was  without  the  jurisdiction. 

By  a  series  of  decisions  rendered  by  Judge  Story  himself,  the 
protagonist,  as  I  have  shown,  for  the  most  enlarged  extension  of 
the  admiralty  jurisdiction  of  the  United  States  (The  Thomas 
JefEerson,  10  Wheaton,  428,  decided  in  1826 ;  Hobart  vs.  Drogan, 
10  Peters,  119-120,  decided  in  1836;  Orleans  vs.  Phoebus,  11 
Pet  175,  decided  in  1837;  and  U.  S.  vs.  Coombs,  12  Peters,  72, 
decided  in  1838),  the  admiralty  jurisdiction  was  held  not  to 
extent  to  the  interior  rivers  and  waters  of  the  United  States, 
beyond  the  point  of  the  ebbing  and  flowing  of  the  tide.  In  the 
first-named  case  the  court  held  that  the  jurisdiction  over  interior 
waters  was  not  maintainable  "  upon  acknowledged  principles  of 
law,'^  and  in  the  last-named  case  that  the  doctrine  of  tide-limit 
had  been  repeatedly  asserted  by  the  court  and  they  "saw  no 
reason  to  depart  from  it." 

In  Peyroux  vs.  Howard,  7  Pet.  324,  decided  in  1833,  a  case  in 
which  Judge  Story  took  part,  admiralty  jurisdiction  at  New 
Orleans  was  maintained  by  finding  that  an  "  occult  tide  "  existed 
there,  which  periodically  raised  the  water,  but  did  not  reverse 
the  current  of  the  Mississippi  River. 

In  Waring  vs.  Clark,  5  How.  441,  decided  in  1847,  and  New 
Jersey  Steam  Nav.  Co.  vs.  Merchants'  Bank,  6  How.  344,  de- 
cided in  1848,  the  tide-limit  was  again  laid  down,  and  declared 
in  the  former  case  to  be  ''  res  adjudicaia  "  in  that  court.  With 
these  cases  began  a  divergence  of  views  among  the  court  as 
to  jurisdiction.  The  Waring  case  declared  it  over  a  tort  commit- 
ted on  tide-waters  within  the  body  of  a  county,  and  the  Steam 
Navigation  Company  case  over  a  contract  of  affreightment  on 
tide-waters. 

Up  to  1850  there  never  had  been  a  suggestion  in  any  court  of 
the  United  States  that  any  other  rule  was  possible. 

But  in  the  interval  between  1825  and  1851  an  enormous  com- 
merce had  grown  up  upoa  the  Southern  and  Western  rivers  and 
on  the  great  fresh-water  lakes. 

The  practical  advantages  of  extending  the  admiralty  juris- 
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diction  to  these  waters  were  obvious,  but  the  opinion  was  uni- 
versal that  under  the  Constitution  it  could  not  be  done.  It  was 
thought  that  something  analogous  to  the  admiralty  jurisdiction 
might  be  given  under  th3  power  to  regulate  commerce  between 
the  states.  A  suggestion  of  that  sort  was  contained  in  the 
opinion  in  The  Thomas  Jefferson.  Accordingly  in  1845,  the  Con- 
gress passed  an  act,  historically  known  to  have  been  prepared 
by  Judge  Story,  "extending  the  jurisdiction  of  the  District 
Courts  to  certain  cases  upon  the  lakes  and  navigable  waters  con- 
necting the  same.^* 

It  declares  that  the  District  Courts  shall  possess  and  exercise 
"the  same  jurisdiction  in  matters  of  contract  and  tort,  arising 
in,  upon,  or  concerning  steamboats  and  other  vessels  of  twenty 
tons  burden  and  upwards,  enrolled  and  licensed  for  the  coasting 
trade,  and  at  the  time  employed  in  business  of  commerce  and 
navigation  between  ports  and  places  in  different  states  and  terri- 
tories upon  the  lakes  and  navigable  waters  connecting  said  lakes, 
as  is  now  possessed  and  exercised  by  said  courts  in  cases  of  the 
like  steamboats  and  other  vessels  employed  in  navigation  and 
commerce  upon  the  high  seas  or  tide-waters  within  the  admiralty 
and  maritime  jurisdiction  of  the  United  States."  It  then  goes 
on  to  provide  that  in  suits  allowed  by  the  Act,  "  the  remedies  and 
the  forms  of  process  and  the  modes  6f  proceeding  shall  be  the 
same  as  are  or  may  be  used  by  such  courts  in  cases  of  admiralty 
and  maritime  jurisdiction ;  and  the  maritime  law  of  the  United 
States,  so  far  as  the  same  is  or  may  be  applicable  thereto,  shall 
constitute  the  rule  of  decision  in  such  suits,  in  the  same  manner 
and  to  the  same  extent,  and  with  the  same  equities,  as  it  now 
does  in  cases  of  admiralty  and  maritime  jurisdiction;  saving, 
however,  to  the  parties  the  right  of  trial  by  jury  of  all  facts  put 
in  issue  in  such  suits,  where  either  party  shall  require  it;  and 
saving  also  to  the  parties  the  right  of  concurrent  remedy  at  the 
common  law,  where  it  is  competent  to  give  it,  and  any  concurrent 
remedy  which  may  be  given  by  the  state  laws,  where  such 
steamer  or  other  vessel  is  employed  in  such  business  of  commerce 
and  navigation," 
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An  intelligent  critic  of  this  statute  has  well  said : 

"  Certain  things  would  seem  to  be  apparent  in  this  celebrated 
statute.  First,  it  does  not  assume  to  extend  over  the  lakes 
the  *  admiralty  and  maritime  jurisdiction '  which  the  Constitu- 
tion gives  to  the  federal  judiciary.  It  assumes  that  the  extent 
of  that  jurisdiction  was  limited  to  the  ^  high  seas  or  tide-waters/ 
as  declared  by  the  decisions  of  the  Supreme  Court  up  to  that 
time.  Second,  it  undertakes  to  give  to  the  District  Courts  an 
entirely  new  jurisdiction  over  the  lakes,  sui  generis,  analogous 
to  that  known  as  '-admiralty  and  maritime  jurisdiction.'  Taking 
the  '  admiralty  and  maritime  jurisdiction '  as  its  model,  and 
assuming  that  jurisdiction  to  be  confined  to  the  high  seas  and 
tide-waters,  it  gives  the  District  Courts  the  right  to  take  cog- 
nizance of  certain  cases  arising  on  the  lakes  and  their  connect- 
ing waters,  in  substantially  the  same  manner  as  they  would  do 
in  similar  cases  which  do  come  within  the  *  admiralty  and  mari- 
time jurisdiction.'  Third,  it  then  establishes  a  jurisprudence 
and  procedure  for  these  special  cases.  This  jurisprudence  is  to 
be  the  same  that  is  applied  to  analogous  cases  under  the  ad- 
miralty and  maritime  jurisdiction.  The  '  maritime  law  of  the 
Unitedi  States,'  assumed  to  be  confined  to  matters  connected  with 
the  high  seas  and  tide- waters,  is  to  furnish  the  rules  of  decision, 
'  so  far  as  applicable,'  and  the  processes  and  proceedings  are  to 
be  those  used  in  the  exercise  of  the  admiralty  and  maritime 
jurisdiction.  Fourth,  this  jurisdiction  is  limited  in  a  way  in 
which  the  Judiciary  Act  does  not  limit  the  District  Courts  in 
their  admiralty  jurisdiction.  It  is  limited  to  vessels  employed 
in  commerce  and  navigation  between  '  different  states  and  terri- 
tories;' while  the  admiralty  and  maritime  jurisdiction  extends 
over  vessels  bound  to  or  from  or  trading  between  foreign 
countries.'' 

In  1851  this  statute  came  up  for  consideration  in  the  case  of 
The  Genessee  Chief,  12  How.  443,  presenting  a  case  of  collision 
on  Lake  Ontario. 

The  court  held  that  "  if  the  validity  of  the  act  depended  upon 
the  power  to  regulate  commerce  it  would  be  unconstitutional, 
and  would  confer  no  authority  on  the  District  Courts,"  and  that 
if  the  law  was  "  constitutional  it  must  be  supported  on  the  ground 
that  the  lakes  and  navigable  waters  connecting  them  are  within 
the  scope  of  admiralty  and  maritime  jurisdiction  as  known  and 
understood  in  the  United  States  when  the  Constitution  was 
adopted." 
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The  court  then  proceeded  to  overrule  The  Thomas  Jefferson^ 
and  all  similar  subsequent  cases,  to  repudiate  the  ebb  and  flow 
of  the  tide  as  a  measure  of  admiralty  jurisdiction,  to  declare 
that  the  true  test  in  the  United  States  of  the  limit  of  the  law  of 
the  sea  is  navigability,  and  to  hold  that  the  great  lakes  and  the 
waters  connecting  them  are  inland  seas  and  within  the  ad- 
miralty and  maritime  jurisdiction  of  the  United  States.  Thus 
at  one  stroke  the  jurisprudence  of  more  than  half  a  century  was 
reversed  and  a  principle  stated  of  profound  political  consequence 
to  all  the  people  of  this  country.  I  shall  not  criticize  this  de- 
cision. Nothing  can  be  added  to  the  review  of  it  by  the  Supreme 
Court  of  Michigan  in  People  vs.  Tyler,  7  Mich.  160,  and  by 
Judge  Campbell  in  his  opinion  in  Jackson  vs.  Steamboat  Mag- 
nolia, 20  How.  322. 

The  logical  effect  of  this  decision  has  been  worked  out  in  later 
cases,  of  which  it  is  only  necessary  to  notice  the  most  salient. 

The  court  maintained  jurisdiction  in  the  Magnolia  case 
(supra)  over  a  collision  on  the  Alabama  River  two  hundred  miles 
above  tide-water  on  a  river  that  flowed  entirely  within  the  limits 
of  the  State  of  Alabama,  and  held  that  the  Qenessee  Chief  case 
had  abolished  the  tide  test  on  all  navigable  waters. 

It  was  held  in  the  case  of  The  Eagle  not  only,  as  above  pointed 
out,  that  this  decision  rendered  a  clause  of  the  original  Judiciary 
Act  of  1789  inoperative,  but  that  it  also  rendered  inoperative 
the  whole  Act  of  1845,  except  the  clause  as  to  jury  trial,  and, 
therefore,  all  of  this  Act  except  the  clause  as  to  jury  trial,  was 
omitted  from  the  Eevised  Statutes  of  1873. 

Although  it  was  concediid  arguendo  by  the  court  in  The  Mag- 
nolia, 20  How.  301,  that  a  canal  like  a  railroad  could  not  be 
brought  within  the  admiralty  jurisdiction,  yet  in  Ex  Parte  Boyer, 
109  U.  S.  629,  it  was  decided  that  a  collision  between  canal 
boats  on  a  canal,  "  wholly  artificial  and  wholly  within  the  body 
of  a  state  and  subject  to  its  ownership  and  control,"  was  within 
the  admiralty  jurisdiction  because  it  was  used  as  a  '*' highway  for 
commerce  between  ports  and  places  in  different  states."  This 
last  statement,  giving  the  reason  of  the  decision,  is  a  peak  of  the 
submerged  doctrine,  once  laid  down  and  then  abandoned,  that 
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there  is  a  connection  between  the  admiralty  jurisdiction  and  the 
power  to  regulate  commerce  among  the  states. 

The  same  conclusion  was  reached  by  a  majority  of  the  court 
in  The  Robt.  W.  Parson,  191  U.  S.  17,  in  respect  to  the  claim 
of  a  carpenter  for  repairing,  in  a  small  dock  in  an  interior  New 
York  town,  a  canal  boat  which  plied  the  Erie  Canal  by  means  of 
draft  horses. 

We  may  say  of  this  last  clause,  decided  not  without  the  dis- 
sent of  four  of  the  judges,  that  it  fulfills  the  anticipation  of  Mr. 
Justice  Daniel  in  his  opinion  in  The  Magnolia,  who  in  entering 
his  protest  against  the  doctrine  of  the  Genessee  Chief,  said : 

"  Some  of  our  canals  are  navigated  by  steam  and  some  of  them 
by  sails;  some  of  them  are  adjuncts  to  rivers  and  form  con- 
tinuous communications  with  the  ocean ;  all  of  them  are  fed  by 
and,  therefore,  made  portions  of  rivers.  Under  this  new  regime, 
the  hand  of  the  federal  power  may  be  thrust  into  everything, 
even  into  a  vegetable  or  a  fruit  basket;  and  there  is  no  production 
of  a  farm,  an  orchard  or  a  garden,  on  the  margin  of  these  water 
courses,  which  is  not  liable  to  be  arrested  on  its  way  to  the  next 
market  tow^n  by  the  high  admiralty  power  with  all  its  parade  of 
appendages;  and  the  simple,  plain,  homely  countryman,  who 
imagined  he  had  some  comprehension  of  his  rights  and  their 
remedies  under  the  cognizance  of  a  justice  of  the  peace,  or  of  a 
county  court,  is  now  through  the  instrumentality  of  some  apt 
fomenter  of  trouble,  metamorphosed  and  magnified  from  a 
country  attorney  into  a  proctor,  to  be  confounded  and  put  to 
silence  by  a  learned  display  from  Roccus  de  Navibus,  Emerigon 
or  Pardessus,  from  the  Mare  Clausum,  or  from  the  Trinity  Mas- 
ters or  the  Apostles." 

In  U.  S.  vs.  Rodgers,  150  U.  S.  249,  the  court  went  to  the  ex- 
tent of  holding,  not  without  the  earnest  dissent  of  Justices  Gray 
and  Brown,  that  the  great  lakes  were  "  high  seas "  within  the 
meaning  of  Section  6346  R.  S.,  and  that  consequently  a  District 
Court  of  the  United  States  could  try  a  person  who  committed  an 
offense  on  a  vessel  of  the  United  States  while  within  that  portion 
of  the  watera  of  the  Detroit  River  which" fall  within  the  Dominion 
of  Canada. 

The  offense  in  that  case  arose  before  the  Act  of  Congress  of 
September  4,  1890,  was  passed.    That  Act  gives  jurisdiction  to 
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the  courts  of  the  United  States  over  all  offenses  committed  on 
any  registered  or  enrolled  vessel  while  on  a  voyage  on  any  of  the 
waters  of  the  great  lakes,  or  any  of  the  waters  connecting  them. 

Saving  this  last  statute,  the  jurisdiction  of  the  admiralty 
courts  by  statute  is  excluded  from  the  cognizance  of  crimes  com- 
mitted within  the  limits  of  a  state.  Its  exclusive  civil  jurisdic- 
tion is  likewise  modified  by  the  clause  which  saves  to  the  suitor 
his  remedy  at  common  law  where  that  law  is  competent  to  give 
it.  But  the  Congress  has  unquestionably  the  power  to  remove 
these  limitations,  and  because  of  the  decisions  above  quoted,  a 
maritime  jurisdiction  and  the  law  of  the  sea,  in  all  civil  and 
criminal  cases,  and  in  all  seizures  under  the  laws  of  federal 
revenue,  impost  and  navigation,  would  exercise  their  exclusive 
power  on  every  navigable  water,  natural  or  artificial,  within  the 
limits  of  the  American  union,  and  the  right  of  trial  by  jury 
could  be  denied  in  all  cases  except  criminal  cases. 

Did  the  framers  of  the  Constitution  and  the  people  of  the 
several  states  who  ratified  the  Constitution  intend  to  vest  the  Con- 
gress and  the  courts  of  the  United  States  with  power  to  accom- 
plish any  such  result  ? 

I  cannot  bring  my  mind  to  believe  that  they  had  any  such 
purpose. 


ARE  OUR  LAWS  RESPONSIBLE  FOR  THE  INCREASE 

OP  VIOLENT  CRIME? 

BY 

FREDERICK  BAUSMAN, 

OF    8KATTLE,    WASHINGTON. 

During  the  present  generation  there  has  been  such  a  preva- 
lence of  violent  crime  in  the  United  States,  and  such  shame  to 
justice  in  many  famous  criminal  trials,  that  upon  every  hand  is 
heard  complaint  against  legal  technicality,  and  a  general  demand 
for  legislation.  Now,  if  statutes  be  the  remedy  for  these  evils, 
it  is  a  sort  of  physic  easy  to  be  applied.  In  the  body  politic, 
however,  as  in  the  natural,  it  is  well  to  remember  that  medicines 
are  sometimes  worse  than  useless  until  the  whole  system  has 
received  a  moral  tonic  and  some  degree  of  moral  exercise,  and  in 
subsequently  administering  medicines  we  should  prescribe  not 
what  is  best  in  the  abstract,  but  what  is  suited  to  the  general 
temperament  of  the  patient 

.In  discussing  this  subject  I  shall  divide  it  into  three  heads: 
The  condition;  the  cause;  and  the  cure. 


The  Condition. 

Discussing  the  first  branch  of  our  subject,  we  must  observe, 
to  begin  with,  that  the  first  business  of  government  is  to  pro- 
tect one  individual  from  the  violence  of  another.  If  you  can 
imagine  that  in  the  present  age  any  large  body  of  men  should 
sequester  themselves  from  existing  civilization,  to  establish  a 
government  of  their  own  in  some  remote  part  of  the  earth,  their 
very  first  code  of  laws  would  be  designed  to  protect  the  weak 
from  the  strong,  and  the  good  from  the  violence  of  the  bad. 
Even  the  protection  of  individual  property  would  be  but  a 
secondary  consideration,  and  the  last  thing  to  be  legislated  upon 
would,  probably,  be  executive  efficiency  and  administration. 

(489) 
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Now,  statistics  show  that  there  are  more  murders  committed 
in  the  United  States  in  proportion  to  population  than  in  any 
other  highly  civilized  part  of  the  world,  excepting  only  Mexico 
and  Russia.  During  a  recent  year  there  were  in  the  city  of 
Chicago  118  homicides,  whereas  in  Paris  there  were  but  15,  and 
in  London  20;  yet  London  is  that  city  of  the  world  in  which 
poverty,  the  concomitant  of  crime,  is  supposed  to  have  reached 
its  most  distressing  stage.  In  the  year  1906  there  were  118 
homicides  to  every  million  people  in  the  United  States,  but  in 
Germany  only  four  and  a  fraction,  in  Canada  only  twelve  and 
a  fraction,  and  in  Great  Britain  only  eight  and  a  fraction,  so 
that  it  is  apparent  enough  that  if  we  should  combine  the  pro- 
portions of  homicides  in  all  the  principal  countries  of  Europe, 
their  combined  proportions  would  be  very  much  less  than  ours. 
This  is  the  startling  and  shameful  condition  of  things  which 
enabled  a  celebrated  English  writer,  much  beloved  in  this 
country,  to  make  a  painful  retort  upon  an  American  who  taunted 
him  with  the  loss  sustained  by  the  British  in  the  war  with  the 
Boers.  His  country,  he  replied,  had  not  lost  more  men  in  the  war 
with  the  Boers  than  fell  every  two  years  by  homicide  in  the 
United  States. 

Not  only  are  these  offenses  more  numerous  in  this  country 
than  in  foreign  countries,  but  we  have  here  whole  classes  of 
offenses  which  those  countries  do  not  tolerate  at  all.  We  have, 
for  instance,  men  who  make  it  a  business  to  commit  train  rob- 
beries with  dynamite  and  the  rifle  on  great  highways  of  trans- 
portation that  have  been  in  operation  for  generations.  Why  is 
it  that  in  Canada,  in  regions  much  more  thinly  settled  than  any 
in  the  United  States,  there  has  occurred  but  one  train  robbery 
within  the  memory  of  any  of  us?  In  the  State  of  Kentucky 
murderous  family  feuds  have  been  allowed  to  continue  during 
generations,  whereas  in  the  mountainous  districts  of  all  other 
well-settled  countries,  crime  of  this  sort  has  been  totally  and 
long  ago  extinguished.  And  now  there  has  sprung  up  in  Ken- 
tucky a  new  species  of  public  and  dangerous  offenses.  Bands 
of  men  known  as  "  night  riders  "  have,  during  a  considerable 
time  past,  marauded  the  state  with  rifles  and  the  torch,  burning 
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and  pillaging  everything  which  stood  in  their  way,  and  even  at 
times  murdering  those  who  sought  to  oppose  them.  Yet  these 
offenses  are  committed  by  them  to  avenge  wrongs  purely  civil. 

In  the  State  of  Colorado  not  long  ago  there  existed  such 
shameful  and  widespread  disorders,  accompanied  by  the  use 
of  dynamite,  and  such  a  horrible  frequency  of  murder  that  at 
last  the  civil  authorities  of  that  state  entirely  abandoned  their 
jurisdiction  fod  called  in  the  troops  of  other  commonwealths. 
Yet,  Colorado  is  in  the  bosom  of  civilization,  compared  to  such 
places  as  Dawson  or  Johannesburg. 

In  the  Southern  states  the  crime  of  rape  exists  to  an  incredible 
degree.  This  is  a  crime  committed  by  the  blacks  upon  the 
whites.  Yet  in  Jamaica,  under  British  rule,  where  the  blacks 
outnumber  the  whites  twenty  to  one,  this  crime  is  comparatively 
unknown.  Why  does  it  flourish  under  the  flag  of  our  union? 
In  retaliation  our  brothers  of  the  South  have  been  forced  to 
resort  to  the  crime  of  lynching,  a  crime  peculiar  to  the  United 
States,  and  which  in  the  North,  we  know  not  how  to  approve  or 
how  to  condemn. 

Worst  of  all  is  the  extraordinary  youth  of  our  criminals. 
Our  most  daring  bandits  are  commonly  younger  than  twenty-one. 
Only  the  other  day  a  boy  of  twelve  compelled  a  railway  con- 
ductor at  the  point  of  a  revolver  to  collect  money  from  the  pas- 
sengers and  to  surrender  it  at  the  end  of  the  train. 

These  evils,  moreover,  are  not  confined  to  any  part  of  our 
country.  They  are  found  in  every  part  of  it.  The  other  day  in 
the  city  of  Boston  a  band  of  armed  men  bent  upon  pillage  and 
robbery,  shot  down  peaceable  and  innocent  people  and  apparently 
have  escaped  in  the  bosom  of  a  populous  city. 

To  sum  up,  there  happen  in  the  United  States  every  year  ap- 
proximately 9000  homicides.  If  the  wounded  in  this  carnage 
are  proportioned  to  what  they  are  in  war,  it  is  not  unsafe  to  say 
that  25,000  more  received  injuries  from  the  same  kind  of  viol- 
lence.  The  number  who  die  from  year  to  year  varies  somewhat, 
but  9000  is  about  the  average.  In  1907  there  were  two  or  three 
hundred  fewer  homicides  than  in  1906,  but,  on  the  other  hand, 
the  number  of  executions  diminished  very  rapidly  in  proportion; 
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80  that  we  come  to  the  shameful  result  that  whereas  in  1906  one 
in  every  seventy-six  culprits  was  hanged  for  the  crime  of  homi- 
cide, there  were  in  1907  only  one  in  eighty-three,  a  disgraceful 
and  humiliating  summary.  In  1907  we  had  five  times  as  many 
homicides  in  proportion  to  population  as  in  1881. 

When  we  hear  of  a  murder  in  this  country  we  consider  it 
extremely  improbable,  if  the  murderer  be  poor,  that  he  will  be 
hanged,  and  if  he  be  rich,  we  are  sure  that  he  will  not  be. 

11. 

The  Cause. 

We  come  now  to  the  second  stage  of  this  discussion,  What  is 
the  cause  of  this  extraordinary  state  of  affairs  in  a  country  pos- 
sessing more  diffused  education  than  any  other  under  the  sun? 
The  general  explanation  has  been  against  the  law  and  legal 
delay. 

Before  we  come,  however,  to  lay  the  blame  upon  the  laws, 
which  must  of  course  bear  a  part  of  the  blame,  we  must  look 
more  deeply.  Wherever  anything  has  long  been  wrong  in  that 
portion  of  the  law  that  has  to  do  with  the  morals  of  a  race,  the 
fault  is  in  something  more  than  the  form  of  statutes.  I  would 
rather  have  the  most  defective  law  with  sound  public  opinion 
behind  it  than  the  best  law  in  the  world  with  public  opinion  in- 
different or  opposed  to  it. 

The  general  maxim  that  morals  and  manners  are  a  greater 
eleifient  in  the  law  than  the  form  of  statutes  is  something  quickly 
enough  admitted,  but  it  is  admitted  too  often  as  a  mere  general 
maxim  without  its  full  force  being  commonly  perceived.  To 
perceive  this  we  must  resort  to  illustration,  so  I  shall  first  refer 
to  one  from  another  country. 

The  illustration  I  have  in  mind  arises  in  Cuba.  Some  years 
ago,  while  in  that  island  I  was  told  by  a  young  American  who 
had  begun  the  practice  of  law  there,  that  in  the  new  Cuban 
constitution,  which  was  adopted  amid  great  applause  of  the 
multitude,  he  was  delighted  to  observe  habeas  corpus  provisions 
of  the  most  drastic  and  mandatory  kind.     Indeed,  they  were 
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provisions  deliberately  adopted  by  a  people  after  a  long  reign  of 
tyranny.  They  were  copied  from  our  own  constitution  and 
made  more  rigorous  than  any  of  which  they  had  examples  in  us. 

Let  us  see  what  happened  upon  the  application  of  those  prin- 
ciples. According  to  his  story,  there  fled  to  Havana  a  Canadian 
embezzler  pursued  by  an  oflScer  of  justice.  This  officer  had  no 
copy  of  any  indictment,  nor  had  one  yet  been  filed  against  the 
oflFender,  but,  acting  merely  upon  a  telegram,  he  asked  the  chief 
of  police  of  Havana  to  put  the  fellow  under  arrest.  This  the 
chief  declining  to  do,  the  Canadian  officer,  convinced  of  the  man's 
guilt  and  knowing  that  he  would  escape  by  the  next  steamer, 
applied  to  the  British  minister,  who  in  turn  invoked  the  aid  of 
President  Palma.  As  a  consequence  the  man  was  put  under 
arrest  without  authority  of  law.  Our  young  practitioner,  with 
the  assistance  of  a  Spanish  advocate,  applied  for  writ  of  habeas 
corpus,  on  the  return  of  which  no  better  showing  was  made  than 
that  the  man  was  under  arrest  at  the  request  of  the  executive 
department.  This,  which  was  no  excuse  at  all,  was  gravely  de- 
bated before  a  full  court.  That  court,  to  the  astonishment  of 
my  informant,  took  the  matter  under  advisement,  and  after  a 
few  days  rendered  a  decision  in  which,  admitting  that  there  had 
occurred  a  clear  violation  of  the  new  constitution,  it  nevertheless 
reported,  that  it  had  received  an  intimation  from  the  chief  ex- 
ecutive that  the  arrest  of  this  man,  though  a  violation  of  law, 
would  be  an  act  of  courtesy  to  a  foreign  power  and  much  ap- 
preciated. Under  those  circumstances  it  felt  that  it  would  be 
improper  to  apply  the  law. 

Now,  note  as  follows:  First,  this  Bench  was  willing  to  make 
such  a  decision  in  open  court.  Secondly,  the  people  generally 
did  not  complain  of  it.  Why?  Because  they  had  been  trained 
for  centuries  to  prefer  that  kind  of  a  government.  General 
maxims  meant  nothing  to  them  except  as  they  might  individu- 
ally injure  the  complainant  himself  who  then  would  be  the  only 
one  to  complain  much  about  it.  Of  what  use  then  was  that  fine 
constitution  when  it  had  no  support  in  the  race  ? 

Under  circumstances  of  this  sort  we  have  seen  in  our  own 
country  the  operation  of  prohibition  laws.     How  useless  have 
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those  laws  been  in  the  yarions  states  where  in  times  past  they 
have  been  adopted  without  a  general  desire  upon  the  part  of  the 
people  to  support  them.  And  how  easy  have  they  been  to  enforce 
more  recently  in  some  of  the  states  under  an  almost  unanimous 
public  opinion. 

We  have  thus  seen  the  emptiness  of  statutory  regulation  as 
opposed  to  morals  and  manners.  Let  us  next  see  what  public 
opinion  in  the  United  States  is  in  respect  to  the  crime  of  murder. 

The  speediest  way  to  ascertain  this  is  to  ask  ourselves  whether 
juries  convict  murderers  when  they  have  a  chance,  for  the  jury 
is  simply  public  opinion. 

In  the  State  of  Oregon  last  year  there  occurred  fifty-six  homi- 
cides. Forty-six  of  the  offenders  were  apprehended,  and  ten  of 
these  committing  suicide,  thirty-six  were  held  for  trial.  Eight- 
een, when  I  last  heard,  had  been  tried,  but  only  three  convicted 
at  all,  and  of  these  only  one  of  murder  in  the  first  degree. 

In  the  City  of  Seattle  two  wife  murderers  have  been  acquitted 
within  a  comparatively  recent  period,  on  grounds  as  follows: 
Each  admitted  that  he  had  killed  his  wife  without  provocation ; 
each  admitted  that  he  had  done  it  without  the  necessity  of  self- 
defense.  The  plea  of  each  was  that  during  a  year  or  more 
previously  he  had  been  drinking  liquor  to  such  a  degree  as  to 
conceive  a  mania  for  the  destruction  of  his  wife,  but  now,  hav- 
ing killed  her,  he  was  a  sane  man  again.  Each  of  these  men  was 
acquitted  by  a  jury  of  his  countrymen  and  set  at  large. 

Would  one  of  our  juries  have  tolerated  such  a  plea  against  the 
crime  of  rape?  Never!  Why?  Because  rape  is  abhorred.  Is 
murder  ? 

It  is  only  in  this  country  that  such  incredible  scenes  occur  as 
the  sending  of  flowers  to  brutal  wife  murderers. 

At  this  stage,  then,  of  our  discussion  we  may  well  stop  and 
remind  ourselves  that  statutes  do  not  create  virtue.  They  apply 
it. 

Having  now  seen  how  futile  the  recorded  law  is  against  public 
morals  and  manners,  we  may  examine  how  existing  laws  are 
actually  changed  by  interpretation  in  accordance  with  the  de- 
sires of  a  race. 
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Let  US  turn  to  the  defense  of  insanity.  This  is  an  old  defense 
under  the  common  law.  When  a  man  ran  amuck  and  with 
screams  and  murderous  weapons  destroyed  human  beings,  he 
could  not  intend  what  he  did,  and  he  should  simply  be  confined. 
This  was  the  law  as  it  came  to  our  forefathers,  and  so  among  us 
it  long  remained.  By  degrees,  however,  our  lenity  towards 
criminals  modified  what  constituted  insanity.  Our  forefathers 
had,  of  course,  never  attempted  any  definition  of  insanity  as  a 
defense.  This  they  had  been  willing  to  leave  to  the  common 
sense  of  their  judges  and  their  juries.  So  long  as  public  opinion 
was  sound  on  this  question  there  could  be  no  danger  of  a  mis- 
carriage of  justice. 

In  our  own  country  the  first  innovation  was  to  tolerate  that 
defense  when,  for  all  practical  purposes,  the  man  was  not  insane 
at  all.  It  became  the  custom  to  excuse  a  man  whose  insanity 
was  nothing  more  than  eccentricity,  who  might  thoroughly 
understand  what  he  was  about  or  be  morally  quite  responsible 
for  his  actions.  The  second  stage  was  reached  when  it  was 
seen  that  the  first  concession  had  not  been  enough.  Under 
the  first,  a  man  might  indeed  save  his  neck,  but  he  might  be 
permanently  confined.  This  it  was  conceived  would  be  too  harsh 
upon  a  gentleman  desirous  of  killing  another.  It  was  accord- 
ingly decided  that  a  man  might  have  what  is  called  emotional 
insanity.  This  meant  nothing  more  than  that  he  might  get  in 
such  a  rage  as  to  be  insane  only  for  that  purpose  and,  being  sane 
for  every  other,  should  be  released  after  trial. 

This  defense  was  first  sanctioned  by  our  courts  to  acquit  a 
defendant  whose  motive  appeared  to  be  the  protection  of  family 
honor.  Baleful  precedent,  shamefully  abused,  from  that  day  to 
this.  Such  a  situation  as  the  original  one  should  have  been  left 
wholly  to  the  pardoning  power. 

But  the  genius  of  our  race  as  affecting  its  laws  is  still  better 
shown  in  this  question  of  insanity  in  the  rules  of  evidence.  The 
law  was  shaped  so  that  a  man,  in  trying  to  show  his  own  insanity, 
mlghf  show  that  he  had  an  ancestor  who  was  crazy  too.  But  the 
one  is  sttrely  no  logical  consequence  of  the  other.  A  man  might 
have,  oil  the  one  hand  twenty  insane  ancestors  and  be  himself 
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as  sane  as  the  rest  of  us;  on  the  other  hand  he  might  have  no 
insane  ancestors  and  be  himself  a  madman.  Eemember  that  our 
law  has  never  permitted  proof  of  another  and  even  similar  crime 
to  be  urged  against  a  defendant  in  order  to  convict  him.  As  a 
matter  of  fact,  we  know  that  nothing  is  more  probable  than  that 
a  person  should  commit  a  certain  kind  of  crime  when  he  has 
committed  it  before.  Our  law,  however,  decided  that  it  would 
not  permit  this  to  be  done.  Now,  it  should  at  least  be  logical 
and  say  that  the  insanity  of  a  murderer^s  uncle  or  of  some  great 
grandfather  is  surely  no  logical  evidence  or  suflScient  probability 
of  his  own  insanity.  Both  these  principles  seem  to  me  to  be 
wrong;  they  are  inconsistent,  and  both  favor  the  culprit.. 

The  genius  of  the  race  exhibits  itself  in  the  matter  of  con- 
tinuances. Every  body  of  laws  has  to  provide  for  extensions  of 
time  in  trials,  in  order  to  avert  outrageous  hardships  and  a  dis- 
cretion to  suit  the  case  must  be  lodged  in  the  judge.  Now,  in 
a  country  where  everybody  is  in  favor  of  speedy  punishment,  this 
discretion  is  wisely  exercised.  No  judge,  for  instance,  would  on 
a  trial  for  the  crime  of  rape,  indulge  counsel  in  long  delays. 
He  would  say  at  once  that  our  women  must  not  be  exposed  to 
this  peril,  and  the  prisoner  must  be  speedily  tried.  In  our  own 
country  murderers  are  seldom  brought  to  trial  in  less  than  six 
months.  Commonly  it  is  much  longer.  Here  I  am  reminded  of 
how  the  Canadian  judges  treated  some  highwaymen  who  rob- 
bed, or  attempted  to  rob,  a  train  on  the  Canadian  Pacific  Rail- 
way. Within  sixty  days  those  three  men  were  tried  and  sen- 
tenced to  prison  for  life.  All  motions  for  delay  were  overruled. 
In  our  own  country  they  would  probably  not  have  been  tried 
within  a  year,  and  their  sentences  then  would  probably  not  have 
exceeded  ten  years  each. 

But  our  people  have  gone  further  and  through  their  judges, 
who  speak  for  our  race,  they  administer  light  sentences.  Some 
of  these  are  so  mild  as  to  be  scandalous.  To  test  this,  let  us 
consider  the  crimes  which  we  know  are  committed  only  by 
habitual  criminals,  the  crimes  of  robbery  and  burglary.  I  have 
been  at  the  pains  to  get  the  statistics  in  respect  to  these  from 
various  prisons.    In  the  State  of  Wisconsin  I  find  that  though 
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the  maximum  penalty  for  robbery  with  a  deadly  weapon  is  fifteen 
years,  out  of  sixteen  prisoners  at  a  certain  time  confined,  only 
one  had  received  the  maximum  penalty,  while  ten  had  received 
eight  years  or  less ;  and  that  in  the  State  of  Massachusetts,  where 
the  maximum  penalty  for  robbery  is  imprisonment  for  life,  only 
one  had  received  it,  and  only  three  as  high  as  twenty  years, 
while  seventy-one  had  received  a  confinement  of  ten  years  or  less. 

We  invented  also  statutes  giving  prisoners  deductions  for 
good  behavior.  These  are  foolish  statutes  as  universally  applied, 
because  it  is  notorious  that  the  most  confirmed  criminals  are  the 
surest  to  earn  good  behavior. 

The  last  thing  showing  the  temperament  of  our  race  in  the 
practical  nullification  of  our  statutes,  is  that  of  pardons.  In 
this  country  the  abuse  of  the  pardoning  power  is  terrible.  In 
England  there  were  granted  in  the  year  1904  only  three  pardons 
outright. 

III. 

Thb  Cure. 

It  is  clear  that  I  regard  as  the  chief  defect  a  temperamental 
one.  Some  changes  in  our  laws  I  shall  urge,  but  until  the  people 
look  at  crime  differently,  all  changes  will  be  useless.  By  the 
people  I  mean  the  judges  too,  since  these  also  in  interpreting  the 
laws,  impart  to  them  sooner  or  later  the  racial  turn.  For  ex- 
ample, suppose  we  pass  a  statute  requiring  appellate  courts  not 
to  reverse  criminal  judgments  for  error  unless  on  the  whole 
record  such  error  should  appear  to  have  worked  a  general  pre- 
judice. This  would  be  useless  should  judges  continue  to  exag- 
gerate the  rights  of  a  defendant  in  their  own  minds.  Acqui- 
escing in  the  good  of  the  statute,  they  would  still  find  the 
particular  instance  a  prejudicial  error.  They  would  honestly 
exaggerate  the  error. 

But,  if  what  is  required  is  a  change  in  temperament,  it  is  at 
the  outset  apparent  that  the  remedy  is  most  difficult.  This  I 
concede,  and  yet  I  do  not  wholly  despair.  Three  great  moral 
changes  I  urge,  first  in  the  public  schools,  second  in  counsel, 
third  in  newspapers. 
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First.  The  republic  possesses^  and  has  thus  far  left  unused^ 
an  enormous  organization  for  moral  reform,  the  public  schools. 
These  institutions,  supported  by  the  state,  ought  to  serve  pri- 
marily the  purposes  of  the  state.  Incredible  millions  are  spent 
upon  them,  and  yet  they  are  maintained  only  to  teach  the  young 
how  to  earn  a  living  and  to  get  on  by  the  pursuit  of  gain,  in 
science,  business  or  the  arts.  Such  education  may,  indeed,  make 
better  citizens,  but  only  indirectly  and  it  does  not  primarily  serve 
the  purposes  of  the  commonwealth. 

A  moral  education  must  be  one  of  the  first  objects  of  school 
reform.  But  above  moral  reform  must  come  the  direct  teaching 
of  civic  duty  by  illustration.  For  instance,  in  this  question  of 
crime,  I  would  have  it  directly  pointed  out  to  our  young  people 
how  shameful  is  our  standing  beside  that  of  foreign  countries. 
I  would  not  tell  our  young  people  that  we  are  absolutely  perfect 
in  everything.  Bather,  would  I  have  them  told  that  we  are 
people  who  are  peculiarly  possessed  of  the  power*  of  attaining 
perfection.  Then,  I  would  remind  them  that  foreign  countries 
despise  us  in  this  particular,  and,  if  they  should  laugh  at  this 
as  mere  jealousy  upon  the  part  of  foreigners,  I  would  ask  them 
to  listen  to  a  comparison.  I  would  remind  them  that  we  despise 
the  people  of  many  of  the  South  American  republics  on  account 
of  the  frequency  of  their  political  revolutions  because  in  this 
respect  we  happen  to  be  stable  ourselves,  and  all  the  wealth  and 
glory  of  a  southern  republic  could  mean  nothing  in  our  eyes  as 
long  as  we  are  able  to  reproach  it  with  a  disorderly  form  of 
government.  But  here  I  would  remind  the  people  that  you 
cannot  take  out  of  the  minds  of  foreigners  the  idea  that  a  country 
in  which  murder  runs  riot,  as  it  does  in  ours,  is  a  contemptible 
nation.  They  may  keep  silence  about  it,  but  in  their  heart  of 
hearts,  they  do  not  admire  such  a  country. '  The  European  re- 
gards a  murderer  as  we  regard  a  ravisher.  No  women  in  those 
countries  bedeck  him  with  flowers.  No  newspapers  publish  senti- 
mental accounts  of  his  demeanor.  You  can  make  no  hero  there 
of  the  man  who  sheds  human  blood  by  murder.  The  school 
children  of  this  country  must,  I  say,  be  directly  steered  in  civic 
obligation  from  their  first  studies.    Daily  admonition  and  illus- 
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tration  must  be  given  in  civic  morality.  This,  in  my  opinion, 
is  essential  to  the  existence  of  a  form  of  government  which 
depends  on  the  co-operation  of  its  members. 

Second.  The  next  moral  reform  should  be  in  the  action  of 
counsel.  I  never  have  believed  that  counsel  in  defense  of  a  man 
charged  with  crime  can  go  to  all  limits,  and  I  think  I  can  justify 
myself  by  illustration.  President  McEanley's  assassin  Czolgosz, 
having  no  counsel,  was  consigned  to  two  prominent  Buffalo  law- 
yers. These  gentlemen  saw  that  Czolgosz  received  a  fair  trial 
under  our  laws.  For  this  they  were  applauded.  Then  they  were 
applauded  for  not  taking  an  appeal.  But  why  should  they  not 
have  taken  an  appeal?  The  answer  is  that  the  public  would 
have  felt  outraged  about  it.  But,  still  I  answer  in  the  language 
of  gentlemen  who  have  often  answered  in  this  way  to  me  ^^  It  was 
their  duty  to  their  client  never  to  desist  as  long  as  any  legal 
weapon  remained."  Czolgosz  was  like  any  other  man  tried  for 
his  life.  Why  didn^t  they  run  from  court  to  court  with  writs  of 
habeas  corpus,  from  one  court  to  another  with  writs  of  various 
kinds?  The  answer  is,  public  opinion  would  have  bitterly  con- 
demned them.  They  desisted  with  everybod/s  approval.  This 
illustration  serves  to  show  that  the  action  of  counsel  in  respect 
to  the  defense  of  crime  must  be  limited  in  some  respects  by 
general  obligation  to  society.  Let  us  take  another  instance. 
Gentlemen  who  defend  to  the  last  degree  the  crime  of  murder, 
will,  even  after  the.  most  fair  and  careful  trials  and  often  one 
or  two  appeals,  resort  to  writs  of  habeas  corpus  purely  for  delay. 
Will  these  gentlemen  do  this  for  a  criminal  who  has  ravished  a 
beautiful  girl?  No.  But  why  not,  if  they  are  to  defend  this 
sort  of  action  by  their  duty  to  a  client?  The  answer  is  that 
public  opinion  would  not  endure  it;  that  the  lawyer's  own  wife 
would  upbraid  him;  that  he  would  be,  after  a  time,  excluded 
from  the  common  respect  of  his  profession.  This  is  another 
illustration  which  shows  that,  if  we  looked  upon  murder  as  we 
should  and  despise  it  like  rape,  counsel  would  feel  differently  as 
to  their  obligations  in  defending  murderers.  Of  course  I  mean 
to  be  liberal.  Each  case  must  stand  upon  its  own  basis.  There 
wiU  be  many  instances  in  which  the  guilt  of  the  prisoner  may 
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be  in  doubt,  but  you  and  I  and  all  of  us  have  seen  cases  where 
the  killing  was  admitted  and  where  the  laborious  action  of 
counsel  to  delay  justice  was  kept  up  on  purely  technical,  frivo- 
lous grounds  of  federal  appeals  or  habeas  corpus  for  wife  mur- 
derers when  no  revision  was  expected. 

Third.  The  same  moral  influence  would,  without  the  change 
of  any  statute,  aifect  the  newspapers  of  this  country  which 
persist  in  taking  upon  themselves  an  active  part  in  criminal 
causes  and,  which,  even  before  the  case  is  begun,  parade  testi- 
mony, or  supposed  testimony,  in  such  a  way  as  must  influence 
the  ultimate  decision.  Worse  than  this  is  their  sentimental 
descriptions  of  trials  and  of  prisoners.  On  this  head  statutes  are 
useless.  Already  the  right  to  regulate  newspaper  criticism  of 
trials  exists,  but  judges  shrink  from  applying  it.  Besides,  one 
of  the  greatest  abuses  is  newspaper  account  before  arraignment 
and  the  excessively  detailed  accounts  of  the  atrocities  of  murder. 
This  last  multiplies  crime  by  what  is  called  suggestion. 

In  conclusion  I  will  suggest  some  changes  in  the  laws. 

Appeals. — An  appeal  should  be  granted  in  criminal  cases  only 
when  allowed,  and  the  propriety  of  it  certifled  upon  speciflc 
questions  by  the  judge  allowing  it.  Second,  the  state  should 
under  various  conditions  have  the  right  of  one  appeal  upon  error 
of  law  after  acquittal,  the  defendant  being  meanwhile  admitted 
to  bail.    Third,  every  appeal  should  be  taken  within  ten  days. 

Evidence. — I  would  suggest  total  abolition  of  the  hypothetical 
question. 

Insanity, — A  person  pleading  this  defense,  as  it  is  not  a  con- 
stitutional right,  should  be  compelled  not  only  to  plead  it  form- 
ally, but  also  to  file  a  bill  of  particulars  of  the  times,  places, 
circumstances  and  witnesses  to  be  relied  upon  to  prove  it,  and 
by  this  bill  of  particulars  he  should  be  bound.  Occasionally 
hardship  may  occur,  but  let  it  be  remembered  that  insanity  is 
not  a  constitutional  defense,  that  it  might  be  taken  away  alto- 
gether, that  the  state  is  continually  surprised  by  testimony  both 
true  and  fraudulent  in  this  respect,  and  in  this  country  this 
sort  of  defense  has  been  scandalously  abused. 
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As  to  the  confinement  of  the  prisoner  after  conviction  of  in- 
sanity^ or  his  acquittal  as  insane,  all  proof  of  ancestral  insanity 
shonld  be  excluded,  no  retrial  of  his  sanity  should  be  allowed 
within  five  years,  and  this  trial  should  occur  before  a  magistrate 
or  examining  board  and  not  a  jury. 

Jurors, — On  the  qualification  of  jurors  the  right  of  examina- 
tion should  be  greatly  reduced.  The  number  of  challenges  should 
not,  however,  be  reduced. 

Death  Penalty. — I  never  thought  the  time  would  come  when 
I  should  believe  that  this  might  well  be  abolished,  but  I  see  now 
in  the  overwhelming  frequency  of  acquittals,  that  its  rigors  are 
of  doubtful  use.  The  spectacle  of  a  man  fighting  for  his  life 
appeals  strongly  to  the  sentimental  character  of  our  people,  and 
I  must  remind  you  that  all  laws  must  be  passed  in  the  spirit  of 
the  race  that  has  to  enforce  them.  At  every  murder  trial  the 
newspapers  and  the  public  abound  in  such  exclamation  as  "  He 
is  making  a  fine  fight  for  his  life." 

I  am  at  last  compelled  to  believe  that  our  people  do  not,  upon 
the  whole,  believe  in  capital  punishment  for  murder,  except  as 
it  attends  robbery  or  burglary.  In  all  the  other  instances  it 
simply  makes  a  hero  of  the  defendant. 

Far  better  would  it  be  to  try  for  a  while — loth  though  I  am  to 
come  to  this  conclusion — the  expedient  of  allowing  murderers  to 
be  punished  in  some  instances  by  a  confinement  as  mild  as  ten 
years,  the  jury,  however,  having  the  right  to  fix  the  penalty  up 
to  life  confinement.  This  would,  in  a  measure,  take  the  jury 
into  the  confidence  of  the  prosecutor  in  behalf  of  public  order 
and,  certainly,  would  deprive  the  criminal  of  any  heroic  plight. 
Against  my  argument  it  may  be  mentioned  that  in  many  states 
something  of  this  kind  is  already  permitted,  in  that  the  jury, 
upon  a  trial  for  murder,  may  find  the  defendant  guilty  of  lesser 
offenses  and  that  thus  he  is  not  exposed  to  hanging.  The  answer 
to  this  is  that,  as  the  statute  authorizes  hanging,  a  sentimental 
attitude  is  created  from  the  beginning,  the  state  seems  to  be 
seeking  a  life,  and  everybody  has  sympathy  for  what  may  have 
been  done  merely  in  the  heat  of  passion. 
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It  is  an  old  fact  in  criminal  jurisprudence  that  acquittals  in- 
crease when  penalties  appear  too  severe,  and  that  a  crime  can 
often  be  made  less  frequent  by  reducing  its  punishment. 

To  state  it  conversely,  whenever  there  is  a  steady  increase  in 
acquittals,  the  first  probable  cause  of  it  is  a  public  dislike  of  the 
penalty.  This  is  an  old  phenomenon  in  jurisprudence.  Its  cure 
was  long  ago  discovered.  Do  not  increase,  but  diminish  the 
penalty. 

This  experiment  I  submit  to  be  considered,  for  you  might 
otherwise  in  reducing  the  defendant's  right  of  appeal  and  some 
defenses  like  insanity,  make  him  more  than  ever  a  martyr  in  the 
eyes  of  the  jury  and  his  life  more  clearly  than  heretofore  an 
object  of  pursuit. 

In  a  word,  our  criminal  trials  have  failed  both  from  the  lenity 
of  the  jury  and  the  technicalities  of  procedure.  The  former  is 
supremely  significant  because  it  shows  that  the  people  do  not 
desire  to  impose  the  punishment.  This  lenity  must  be  accepted. 
It  must  be  taken  into  our  calculations.  We  are  able  to  execute 
only  two  per  cent  of  those  who  commit  homicide,  Germany  ninety 
per  cent. 

For  instance,  our  juries  certainly  do  not  favor  wife  murder. 
Yet  I  have  shown  you  that  they  often  acquit  defendants  in  this 
on  grounds  of  emotional  insanity.  There  is  no  other  explanation 
than  that  of  mercy.  Now,  it  would  be  absurd,  with  evidence  on 
every  hand  of  popular  mercy  towards  murder  as  an  emotional 
act,  to  increase  at  present  its  penalties.  It  would  be  unscientific 
treatment  of  the  case. 

My  advice  is  as  follows :  In  murder  with  robbery  or  burglary, 
retain  the  death  penalty.  The  people  are  willing  there  to  apply 
it  and  the  culprits,  being  criminal  by  habit,  require  the  terror 
of  death.    In  other  cases  relax  the  penalty. 

In  a  word,  my  general  advice  as  to  lessening  the  crime  of 
murder  is,  diminish  the  penalty,  and  make  the  procedure,  on  the 
other  hand,  more  simple  and  severe. 

One  thing  is  certain.  We  have  made  a  failure  under  the 
ancient  penalties. 


RKPORT 

OF  THE 

COMMITTEE  ON  JUDICIAL  ADMINISTRATION  AND  REMEDIAL 

PROCEDURE. 

To  the  American  Bar  Association: 

At  the  last  meeting  of  the  Association  a  resolution  was  offered 
by  Mr.  H.  S.  Mecartoey,  of  Illinois,  as  follows : 

"Whereas,  The  dockets  of  our  national  Supreme  Court  are 
now,  and  have  been  for  many  years,  much  overcrowded;  and 

"  Whereas,  Such  a  condition  of  affairs  of  necessity  interferes 
with  or  detracts  from  the  accuracy  and  effectiveness  of  the  work 
of  such  court,  and  the  fulfillment  of  its  high  functions;  and 

"  Whereas,  In  the  fast-changing  industrial  life  of  the  people, 
it  is  of  the  utmost  importance  to  the  country  at  large,  that  said 
court  should  be  free  to  devote  the  fullest  consideration  to  the 
grave  questions  that  seem  bound  to  come  before  it  in  the  near 
or  immediate  future; 

"  Therefore  be  it  Resolved,  That  a  committee  of  five  be  ap- 
pointed to  consider  the  subject  of  practice  in  said  court,  and  to 
suggest  such  measures  as  in  its  judgment  may  tend  to  relieve 
the  present  condition  of  said  docket,  and  may  work  to  aid  such 
court  in  the  discharge  of  its  duty." 

On  motion,  this  resolution  waa  referred  to  the  Committee  on 
Judicial  Administration  and  Remedial  Procedure.  (Report  of 
1907,  Vol.  31,  page  111.) 

Your  committee  respectfully  reports  against  the  adoption  of 
Mr.  Mecartney^s  resolution  for  the  reason  that  it  calls  for  the 
appointment  of  a  special  committee  of  five  to  investigate  and 
report  upon  one  phase  of  a  general  subject  that  was  referred  to  a 
special  and  continuing  committee  of  fifteen,  appointed  in  pursu- 
ance of  a  report  of  the  Committee  on  Judicial  Administration 
and  Remedial  Procedure  adopted  at  the  last  session  of  this  Asso- 
ciation. It  is  the  peculiar  duty  of  the  Committee  of  Fifteen  to 
investigate  and  perinvestigate  the  whole  subject  of  practice  and 
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procedure,  and  "  to  consider  carefully  alleged  evils,  suggest  rem- 
edies, formulate  proposed  laws,  and,  when  so  authorized  and  in- 
structed by  this  Association,  procure,  if  possible,  the  enactment  of 
such  laws,  continuing  their  work  from  year  to  year  until  some  wise 
and  comprehensive  scheme  of  judicial  procedure  shall  be  adopted 
by  the  federal  government  and  by  the  states,  from  which  shall  be 
eliminated,  as  far  as  may  be,  every  element  that  causes  delay  in 
litigation  ot  unnecessary  cost/'  (See  Report  of  1907,  Vol.  31, 
page  612.) 

Respectfully  submitted, 

Henry  D.  Estabrook, 
William  P.  Breen, 
Thomas  J.  Kernan. 


RKPORT 

OF  THE 

COMMITTEE  ON  COMMERCIAL  LAW. 

To  the  American  Bar  Association: 

The  Committee  on  Commercial  Law  held  a  formal  meeting  in 
the  City  of  Baltimore  on  January  8,  1908,  and  now  report  the 
result  of  their  deliberations  and  the  subsequent  action  of  the 
committee. 

I.    Partnership  and  Bills  op  Lading. 

The  subjects  of  Partnership  and  Bills  of  Lading  have  been  for 
several  years  under  consideration  by  the  Commissioners  on  Uni- 
form State  Laws,  but  at  the  last  meeting  of  this  Association, 
there  had  been  no  definite  action  taken  by  the  Commissioners. 
The  Association  accordingly  adopted  the  recommendation  of  the 
committee  and  suspended  action  concerning  these  subjects  until 
the  Commissioners  shall  have  concluded  their  discussions.  Pinal 
action  on  the  drafts  of  the  acts  to  make  uniform  the  law  of 
Partnership  and  the  law  of  Bills  of  Lading  was  again  postponed 
at  the  Seventeenth  Annual  Conference  of  the  Commissioners  on 
Uniform  State  Laws.  The  committee,  therefore,  now  renew 
their  recommendation  of  August  1,  1907,  that  the  Association 
do  suspend  action  looking  to  uniformity  in  these  two  branches  of 
the  law  until  the  Commissioners  on  Uniform  State  Laws  have 
reported  the  proposed  bills  in  final  form. 

11.    Sales  and  Warehouse  Eeceipts. 

The  acts  to  make  uniform  the  laws  of  Sales  and  Warehouse 
Receipts  were  approved  by  the  Association  in  their  entirety,  as 
proposed  by  the  committee  in  their  last  annual  report.  The 
Sales  Act  had  been  then  actually  adopted  in  Connecticut,  New 
Jersey  and  Arizona,  or  in  two  states  and  one  territory,  and  the 
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Warehouse  Bcceipts  Act  had  become  the  law  of  Connecticut, 
Illinois  (in  slightly  modified  form),  Iowa,  Massachusetts,  New 
Jersey  and  New  York,  or  of  six  states.  Since  the  last  meeting  of 
the  Association,  the  Sales  Act  has  been  adopted  by  Massachusetts, 
Rhode  Island  and  Ohio,  and  the  Warehouse  Receipts  Act  has 
become  a  law  in  Rhode  Island,  Ohio,  Virginia  and  Ijouisiana. 
The  Sales  Act,  is,  therefore,  now  the  law  in  five  states  and  one 
territory  in  all,  and  the  Warehouse  Receipts  Act  is  now  the  law  in 
twelve  states.  The  Warehouse  Receipts  Act  has  also  already 
passed  the  Senate  of  the  TTnited  States  and  is  now  in  the  House 
Committee  on  the  District  of  Columbia. 

Although,  as  stated,  the  Warehouse  Receipts  Act  was  approved 
by  the  Association  in  its  entirety,  the  committee  deem  it  proper 
to  call  attention  once  more  to  a  possible  improvement  in  the  Act 
as  suggested  in  the  last  annual  report  of  the  committee.  The 
object  in  mind  is  the  clearer  protection  of  innocent  transferees 
of  finders  of  warehouse  receipts.  The  transferee  of  a  fraudulent 
holder  is  already  definitely  protected  by  the  Act,  but  there  is  a 
possible  diminution  of  negotiability  ensuing  from  the  legal  dif- 
ference in  the  rights  of  tranferees  from  thieves  and  finders  and 
transferees  of  fraudulent  holders  of  these  instruments.  It  is  to  be 
remembered  that  a  bill  of  lading  to  be  negotiable  must  be  en- 
dorsed by  the  consignee.  Therefore,  the  theft  or  the  finding  of 
such  a  bill  could  confer  title  only  where  the  consignee  has  been 
negligent  in  endorsing  it  in  blank  prior  to  its  delivery  to  the 
intended  transferee.  It  would,  in  consequence,  seem  unreason- 
able that  the  innocent  purchaser  for  value  should  be  the  one  to 
suffer,  rather  than  he,  who  has  through  his  own  negligence  (how- 
ever slight)  made  the  loss  possible.  To  the  committee  it  appears 
more  reasonable  that  the  title  derived  through  fraud  or  duress 
(of  which  negligence  of  the  consignee  could  with  less  propriety 
be  urged)  should  not  be  capable  of  transferring  the  property. 

The  negotiability  of  a  bill  of  lading  is  essentially  a  practical 
matter.  In  the  commercial  world  the  instrument  represents  the 
goods,  and  the  owner  thereof  is  considered  to  be  the  owner  of 
them.  The  opinion  of  persons  in  practical  affairs  interrogated  by 
the  committee  has  been  unanimous,  that  to  the  commercial  world 
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the  exception  to  negotiability^  mentioned  in  this  report^  is  a 
serions  diminution  in  value^  and  that  it  hampers  the  freedom  of 
transfer  of  these  instruments.  The  exception  compels  every  pur- 
chaser of  a  bill  of  ladings  who  takes  it  from  anyone  not  an 
original  consignee,  to  test  every  link  in  his  chain  of  title  in  order 
that  he  may  discover  whether  one  of  them  is  affected  by  the 
statutory  exception  of  negotiability. 

The  committee,  therefore,  recommend  that  the  Conference  of 
Commissioners  on  Uniform  State  Laws  be  requested  to  give  fur- 
ther consideration  to  this  subject,  and  that  they  endeavor  to 
make  bills  of  lading  negotiable  to  the  same  extent  and  with  like 
effect  and  in  the  same  manner  as  promissory  notes  or  bills  of 
exchange,  and  that  full  opportunity  thereafter  be  given-  for  ex- 
amination thereof  by  the  membership  of  the  Association. 

III.    Bankruptcy  Legislation. 

In  pursuance  of  the  resolution  of  the  Association,  the  com- 
mittee have  closely  followed  the  course  of  congressional  legisla- 
tion concerning  the  Bankrupt  Act.  They  report  that  no  change 
whatever  has  been  actually  made  in  the  law  at  the  session  of 
Congress,  recently  adjourned,  although  various  bills  were  intro- 
duced, some  proposing  to  repeal  the  law  in  its  entirety  and 
others  to  amend  its  provisions  in  very  important  particulars. 

The  committee  attended  at  Washington  on  February  26,  1908, 
the  public  hearing  before  the  sub-committee  of  the  Judiciary 
Committee  of  the  House  of  Representatives  and  submitted  and 
discussed  the  recommendations  of  the  Association  concerning 
bankruptcy  legislation. 

The  proposed  enlargement  in  the  definition  of  insolvency  in 
fact  as  used  in  the  statute  so  that  it  might  embrace  members  of 
the  commercial  classes  unable  to  pay  their  debts  as  they  become 
due  in  the  ordinary  course  of  business  (see  Toof  vs,  Martin, 
13  Wall.  40,  interpreting  the  language  of  the  prior  Bankrupt 
Act),  met  no  favor  whatsoever  at  the  hands  of  the  sub-committee 
of  the  House.  The  great  panic  of  October,  1907,  seemed  to  have 
crystallized  sentiment  against  such  a  definition.  The  committee 
accordingly   recommend   that   further  effort  be   abandoned  to 
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procure  an  amendment  to  the  Bankrupt  Act  in  this  respect.  The 
other  amendments  proposed  by  the  report  of  the  committee  to 
the  Association  adopted  on  August  27, 1907,  were  as  follows,  viz: 

(a)  As  to  the  person  or  persons  who  may  make  affidavit  to  a 
petition  in  involuntary  bankruptcy,  and 

(b)  As  to  the  enumeration  of  acts  of  bankruptcy,  so  as  to  in- 
clude especially  the  appointment  of  receivers. 

The  committee  renew  their  former  recommendations  of  an 
amendment  to  the  statute  so  that  it  may  expressly  provide  that 
the  affidavit  to  a  petition  in  involuntary  bankruptcy  may  be 
made  by  petitioning  creditors  or  by  their  agent  or  attorney,  and 
so  that  the  appointment  of  a  receiver  for  a  co-partnership  or 
corporation  which  is  insolvent  in  fact  shall  constitute  an  act  of 
bankruptcy,  no  matter  what  the  formal  grounds  of  the  receiver's 
appointment  by  the  state  court. 

Hon.  Swagar  Sherley,  of  Kentucky,  introduced  in  the  House 
on  January  11,  1908  (H.  R.,  No.  13,266),  a  bill  to  amend  the 
Bankrupt  Act  in  important  particulars,  and  aftei  the  public 
hearing  attended  by  your  committee,  Mr.  Sherley  recast  this  bill 
(H.  E.,  No.  13,266),  and  the  same  was  reintroduced  by  him  on 
May  12,  1908  (H.  E.,  No.  21,929).  It  was  again  referred  to  the 
House  Committee  on  the  Judiciary  and  ordered  to  be  printed. 
Mr.  Sherley  sought,  in  general  conformity  with  the  recommenda- 
tions of  the  American  Bar  Association,  to  incorporate  into  this 
measure  a  provision  extending  the  Bankrupt  Act  to  a  person  who 
"  being  insolvent  has  either  transferred  his  property  to  a  trustee 
or  liquidator,  or  applied  for,  or  on  the  application  of  another, 
has  had  his  property  put  in  charge  of  a  receiver  or  trustee  or  other 
officer,  either  in  a  suit  or  proceeding  at  law  or  in  equity."  But  he 
was  not  only  unable  to  procure  the  insertion  of  this  clause  in  the 
amendment  by  the  Judiciary  Committee,  but  in  the  progress  of 
the  discussion  of  his  bill,  the  House  Committee  struck  out  several 
clauses,  notably  the  following,  viz:  (1)  That  which  would  have 
made  it  possible  for  corporations  to  become  voluntary  bankrupts ; 
(2)  that  which  would  have  made  failure  to  account  satisfactorily 
for  assets  an  objection  to  a  discharge;  and  (3)  the  very  im- 
portant provision  advocated  by  this  Association^  making  the  ap- 
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poinljient  of  a  receiver  for  an  insolvent  corporation  an  act  of 
bankruptcy  irrespective  of  the  grounds  alleged  in  the  application 
for  his  appointment. 

As  already  shown^  no  bankruptcy  legislation  had  been  adopted 
when  Congress  adjourned,  but  this  legislation  was  at  the  time 
of  adjournment  the  standing  order  of  the  Judiciary  Com- 
mittee. The  matter  is,  therefore,  apt  to  come  forward  for  imme- 
diate consideration  upon  the  reconvening  of  Congress  in  Decem- 
ber, 1908.  The  committee,  therefore,  urgently  renew  the 
recommendations  hereinbefore  mentioned,  and  in  view  of  the 
repeatedly  declared  policy  of  the  Association  in  reference  to 
bankruptcy  legislation,  they  advise  that  the  Committee  on  Com- 
mercial Law  for  the  ensuing  year  be  instructed  to  oppose  any 
effort  to  repeal  the  present  law  or  so  to  amend  it  as  to  restrict 
the  field  of  its  operation  or  to  impair  its  eflBciency.  Considering 
the  urgency  of  the  matter,  they  suggest  that  the  new  committee 
of  the  Association  be  given  power  to  confer  with  the  Judiciary 
Committees  of  Congress  upon  the  changes  heretofore  proposed 
or  which  may  be  hereafter  proposed  in  the  Bankrupt  Act,  and  to 
advocate  such  course  of  legislation  as  will  in  the  opinion  of  the 
new  Committee  best  carry  out  in  general  the  Association's  de- 
clared policy  concerning  bankruptcy  enactments. 
All  of  which  is  respectfully  submitted. 

Qeorge  Whitelock,  Chairman, 
W.  U.  Hensel, 
Aldis  B.  Browne, 
Ernest  T.  Florance, 
Edward  B.  Pbirce. 
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COMMITTEE  ON  INTERNATIONAL  LAW. 

To  the  American  Bar  Association: 

Your  Committee  oa  International  Law  presents  its  annual 
report,  in  which  it  seeks  to  summarize  the  most  important  inci- 
dents of  the  year  in  that  branch  of  law. 

I.    The  Second  Hague  Conference. 

The  constitution  of  The  Hague  Conference  of  1907,  its  mem- 
bership and  the  topics  it  had  considered  were  fully  mentioned  in 
the  report  of  this  committee  one  year  ago,  but  its  final  action 
was  only  completed  some  weeks  later,  the  Conference  having 
assembled  June  15,  and  reached  its  final  conclusion  October  18, 
1907. 

The  first  Hague  Conference  had  adopted  three  principal 
conventions : 

Ist.  For  the  pacific  solution  of  international  differences  by  a 
court  of  arbitration. 

2nd.     For  the  adaptation  of  the  Red  Cross  to  maritime  war. 

3rd.  For  the  codification  of  the  laws  and  customs  of  war  on 
land. 

The  Conference  of  1907  adopted  conventions  which  may  be 
briefly  summarized  as  follows : 

1st.  They  revise  and  extend  the  previous  provisions  for  the 
pacific  solution  of  international  conflicts,  especially  in  the  light 
of  the  experience  of  the  Dogger  Bank  incident,  giving  greater 
clearness  and  providing  for  summary  procedure.  This  conven- 
tion was  ratified  by  the  United  States  Senate  April  2,  1908,  with 
a  proviso  declaring  that  it  should  not  be  construed  so  as  to  require 
interference  with  "  questions  of  policy  or  internal  administration 
of  any  foreign  state,  nor  sliall  anything  contained  in  said  conven- 
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tion  be  construed  to  imply  a  relinquishment  by  the  United  States 
of  its  traditional  attitude  toward  purely  American  questions," 
The  last  clause  may  be  understood  to  allude  to  the  Monroe 
Doctrine. 

2nd.  They  prohibit  the  use  of  force  by  nations  for  collecting 
contract  debts,  except  that  it  is  allowed  when  the  debtor  state 
refuses  or  avoids  arbitration  or  fails  to  comply  with  the  award 
rendered.  This  was  ratified  by  the  Senate  April  7,  1908,  with  a 
proviso  that  recourse  to  the  permanent  court  for  the  settlement 
could  only  be  by  agreement  or  pursuant  to  treaty. 

3rd.  The  opening  of  hostilities  without  notice  by  a  declara- 
tion of  war  or  an  ultimatum  of  like  nature  is  condemned,  and 
notice  to  neutrals  of  a  state  of  war  is  required. 

This  was  ratified  March  10,  1908. 

4th.  The  previous  convention  as  to  the  laws  and  customs  of 
land  warfare  was  revised  and  many  technical  rules  provided, 
largely  in  the  interest  of  humanity. 

This  was  ratified  March  10,  1908. 

5th.  The  rights  and  duties  of  neutral  powers  and  persons 
in  land  warfare  are  regulated  with  a  view  to  make  them  more 
certain  and  to  provide  for  belligerent  refugees  in  neutral 
territory. 

This  was  ratified  March  10,  1908. 

6th.  The  placing  of  submarine  mines  is  regulated  so  as  not 
to  deprive  a  belligerent  of  a  suitable  means  of  warfare,  but  so  as 
to  restrict  the  damage  so  far  as  possible. 

This  was  ratified  March  10,  1908. 

7th.  The  bombardment  by  naval  forces  of  undefended  har- 
bors, villages,  towns  or  buildings  was  forbidden  with  some  ex- 
ceptions in  case  of  refusal  to  surrender  military  stores  or  to 
furnish  provisions. 

This  was  ratified  March  10,  1908. 

8th.  The  humane  principles  of  the  Geneva  Convention  of 
1906  were  adapted  to  maritime  war,  providing  for  succor  to  the 
sick  and  wounded,  and  mitigating  in  many  ways  the  rigors  of 
war. 

This  was  ratified  March  10,  1908. 
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9th.  The  right  of  capture  in  maritime  war  was  somewhat  re- 
stricted, as  in  case  of  mail  not  directed  to  or  coming  from  a 
blockaded  port,  coast  or  fishing  vessels  and  small  vessels  engaged 
in  local  navigation.  The  rights  of  the  crews  of  captured  ships 
are  also  defined  and  safeguarded. 

This  was  ratified  March  10,  1908. 

10th.  An  elaborate  code  of  the  rights  and  duties  of  neutrals 
in  maritime  war  is  provided,  especially  prohibiting  belligerent 
acts  in  neutral  waters  and  limiting  the  stay  of  the  war  ships  of  a 
belligerent  in  a  neutral  harbor. 

This  was  not  signed  by  the  United  States  delegates  but  was 
referred  to  the  Senate  Committee  on  Foreign  Relations,  and  on 
April  17,  1908  was  adhered  to  excepting  Article  23  as  to  prizes 
brought  into  neutral  ports. 

11th.  The  launching  of  projectiles  and  explosives  from  bal- 
loons was  forbidden,  the  former  prohibition  for  five  years  having 
expired. 

This  was  ratified  March  10, 1908. 

12th.  The  rights  of  merchant  ships  found  in  the  port  of 
their  enemy  at  the  outbreak  of  war  are  considered,  and  it  is  recom- 
mended that  such  vessels  be  permitted  freely  to  leave  port. 

This  was  referred  to  the  Senate  Committee  on  Foreign  Bela- 
tions  November  27, 1908,  but  was  not  reported. 

13th.  The  transformation  of  merchant  ships  into  ships  of 
war  was  regulated  in  some  slight  measure,  especially  providing 
for  outward  indications  and  notice  of  such  change  and  for  disci- 
pline on  such  vessels. 

This  was  referred  to  the  Senate  Committee  on  Foreign  Rela- 
tions February  27,  1908,  but  was  not  reported. 

14th.  The  establishment  of  an  international  appeal  court  of 
prize  was  provided  for  if  the  contracting  powers  ratified  this  con- 
vention. This  was  upon  lines  of  compromise  proposed  by  Mr. 
Choate;  but  was  referred  to  the  Senate  Committee  on  Foreign 
Relations  February  27,  1908,  and  not  reported. 

The  importance  of  this  provision  for  the  first  court  having  com- 
pulsory jurisdiction  and  world-wide  scope  cannot  be  overestimated 
in  the  domain  of  international  law.    The  difficulty  of  agreeing 
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to  snch  appeals  while  the  law  of  prize  administered  by  different 
countries  is  so  radically  different  is  manifest.  A  maritime  con- 
ference will  be  held  in  London  in  October,  at  which  the  United 
States  will  be  represented  by  Rear  Admiral  Stockton  and  Pro- 
fessor (Jeorge  G.  Wilson,  which  it  is  hoped  may  reduce  these 
difficulties  and  be  able  to  formulate  an  international  prize  code. 

In  addition,  the  principles  of  obligatory  arbitration  were  de- 
clared by  thirty-two  powers,  but  a  minority  of  the  powers  pre- 
vented the  adoption  of  a  convention  therefor. 

After  long  debate  the  Conference  failed  to  limit  armaments 
but  recommended  the  serious  study  of  the  question. 

Further,  the  establishment  of  a  court  of  arbitral  justice  was 
recommended,  according  to  a  project  providing  for  the  organiza- 
tion, jurisdiction  and  procedure  of  the  same  under  permanent 
judges.  The  Conference  provided  for  a  third  conference  after 
the  lapse  of  eight  years. 

The  result  is  a  very  substantial  advance  in  the  regulation  of 
international  affairs,  even  though  great  problems  discussed  re- 
main for  future  adjustment. 


II.     Other  International  Agreements  Entered  Into  by 

THE  United  States. 

Conventions  between  the  United  States  and  several  powers 
providing  for  the  arbitration  of  differences  "of  a  legal  nature 
or  relating  to  the  interpretation  of  treaties  '^  have  been  entered 
into  within  the  past  year,  namely,  with  Prance,  Great  Britain, 
Spain,  Norway  and  Mexico. 

For  literary  and  artistic  copyrights  with  fourteen  of  the  South 
American  powers  and  with  Haiti. 

Treaties  as  to  extradition  have  been  entered  into  with  the 
Republic  of  San  Marino,  Spain  and  Uruguay. 

A  treaty  with  Great  Britain  has  been  entered  into  for  recip- 
rocal rights  for  the  United  States  and  Canada  in  the  matters  of 
conveyance  of  prisoners  and  wrecking  and  salvage.  Also  as  to 
fisheries  in  the  United  States  and  Canadian  waters,  providing 
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for  an  International  Fisheries  Commission.     Also  for  a  com- 
mission as  to  the  Canadian  International  Boundary. 

Also  a  convention  between  the  United  States  and  other  powers 
for  the  creation  of  an  International  Institute  of  Agriculture. 

Also  an  agreement  between  the  United  States  and  other  powers 
for  the  repression  of  the  trade  in  white  women. 

Also  an  additional  commercial  agreement  with  Great  Britain, 
making  the  duties  on  paintings  in  oil  or  water  colors,  pastels, 
pen  and  ink  drawings  and  statuary,  products  of  the  United 
Kingdom,  16  per  cent;  and  an  agreement  with  France  reducing 
duties  on  certain  wines. 

The  year  has  been  one  in  which  much  has  been  done  to  adjust 
and  declare  international  rights,  to  diminish  or  remove  inter- 
national friction  and  so  to  promote  the  peace  and  order  of  the 
world.  It  is  a  source  of  regret  that  the  continuing  refusal  of 
Venezuela  to  adjust  the  claims  of  American  citizens  for  injuries 
in  person  or  property,  claimed  to  have  been  arbitrarily  inflicted 
contrary  to  international  law,  has  resulted  in  the  discontinuance 
of  diplomatic  relations  between  the  two  countries. 

All  of  which  is  respectfully  submitted. 

Charles  Noble  Gregory,  Chairman, 
James  0.  Crosby, 
William  L.  Pbnfield, 
James  Brown  Scott. 
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COMMITTBB  ON  OBITUARIES. 

To  the  American  Bar  Association: 

The  Committee  on  Obituaries  reports  the  names  of  members 
of  whose  death  the  committee  has  been  notified  since  the  last 
meetings  as  follows^  viz : 

CALIFORNIA. 

FttzGesaij),  John  C Pasadena. 

COLORADO. 

Gast,  Chaeles  B Pueblo. 

Gbdeb,  AiiBKBT  B Denver. 

Thomson,  Charles  I Denver. 

DISTRICT  OP  COLUMBIA. 

*BiNGHAM,  Edward  H Washington. 

Thompson,  John  B Washington. 

FLORIDA. 

Bbtan,  Wn^LiAM  Jambs Jacksonville. 

GEORGIA. 

Akin,  John  W Cartersville. 

MnxEB,  Fbank  H Augusta. 

IDAHO. 

Merbiman,  Charles  A Idaho  Falls. 

ILLINOIS. 

Bennino,  Ephbaim  Chicago. 

Bradwell,  James  B Chicago. 

IOWA. 

Allison,  William  B Dubuque. 

Knioht,  W.  J Dubuque. 

KANSAS. 

Rossinoton,  William  H Topeka. 
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LOUISIANA. 

Benedict,  William  S New  Orleans. 

MARYLAND. 

♦McCoMAS,  Louis  B Willi&msport. 

MASSACHUSETTS. 

Lamb,   Samuel  O Greenfield. 

Lincoln,   Solomon    Boston. 

MICHIGAN. 

Patton,  John Grand  Rapids. 

MINNESOTA. 

Munbo,  Weed  Minneapolis. 

MISSISSIPPL 

MooBE,   E.   H Cleveland. 

MISSOURI. 

BBUMaA.cK,  Jefferson  Kansas  City. 

Finkelnbubg,  G.  a St.  -Louis. 

McKeighan,  John  E St.  Louis. 

Perry,  William  C Kansas  City. 

Reybubn,  Valle   St.  Louis. 

NEBRASKA. 

Clapp,  Charles  E Omaha. 

Deweese,  J.  W Lincoln. 

NEVADA. 

Huffaker,  Francis  Marion " Virginia  City. 

NEW  HAMPSHIRE. 

Edoerly,  James  A Somersworth. 

NEW  YORK. 

Bedell,  Edwin  A Albany. 

Hess,  Charles  A New  York. 

Putzel,  Gibson   New  York. 

Shack,  Ferdinand  New  York. 

♦Willcox,  David  J.  H .New  York. 

NORTH  DAKOTA. 

*Bosard,  James  H Grand  Forks. 

OHIO. 

DicKMAN,  Franklin  J Cleveland. 
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PENNSYLVANIA. 

NoBTH,  Hugh  M Columbia. 

SOUTH  CAROLINA. 

BuisT,  Oeobgb  Lamb Charleston. 

WISCONSIN. 

QuABLBS,  Chables    MilwBukee. 

Respectfully  submitted, 

John  Hinkley, 
Selden  p.  Spenoeb. 

Note. — ^This  report  includes  those  members  of  whose  death  the 
committee  has  been  informed  up  to  August  26,  1908.  Obituary 
notices  (including  those  of  some  members  not  in  the  above  report) 
will  be  found  near  the  end  of  this  volume. 

*  Obituary  notice  published  in  the  1907  report. 
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COMMITTEE  ON  LAW  RBPORTINO  AND  DIGESTING. 

It  has  been  found  impracticable  this  year  to  arrange  for  a  con- 
ference of  the  members  of  this  committee^  and  without  this  they 
are  unwilling  to  offer  any  suggestion  requiring  action  on  the  part 
of  the  Association.  It  may  be  of  some  service,  however,  if  they 
furnish  again  this  year  a  statement  of  what  has  been  done  in  the 
last  few  years  by  way  of  digesting  the  rapidly  increasing  volume 
of  judicial  decisions  in  the  United  States  and  Great  Britain,  and 
that  purpose  is  best  answered  by  giving  a  list  of  the  digests  pub- 
lished since  1904. 

It  will  be  observed  that  an  important  step  towards  uniformity 
in  digesting  has  been  taken  in  the  adoption  in  several  states 
of  the  classification  scheme  that  has  become  familiar  to  the 
lawyers  of  all  parts  of  the  country  in  the  American.  Digest  This 
plan  of  securing  uniformity  was  suggested  by  your  committee 
some  years  ago.  The  scheme  has  lately  been  adopted  in  the  digests 
of  California,  Massachusetts,  New  Jersey,  Oklahoma,  Virginia 
and  West  Virginia,  and  other  digests  also  have  conformed  more  or 
less  to  the  same  classification.  In  the  new  digest  of  Massachu- 
setts, it  is  pointed  out  that  this  classification  scheme  had  its 
origin  in  Massachusetts,  in  the  United  States  Digest  published 
in  Boston  in  1846.  It  is  desirable  that  all  the  future  digests  of 
state  reports  should  conform  as  nearly  as  possible  to  this  plan 
with  which  all  are  familiar.  The  decisions  of  all  the  states  down 
to  1897  are  now  collected  in  the  Century  Digest,  and  from  that 
time  on  to  1907  they  will  be  collected  in  the  Decennial  Digest, 
now  being  published.  It  is  no  doubt  necessary  that  each  state  or 
small  group  of  states  should  have  a  digest  of  its  own,  but  surely 
one  such  digest  is  enough  and  there  would  seem  to  be  no  need  of 
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two  digests  published  at  the  same  time  for  Ohio  and  two  for  Vir- 
ginia and  West  Virginia. 

There  are  two  general  encyclopedias  of  the  law  in  the  United 
States  and  a  second  legal  encyclopedia  now  being  published  in 
England. 

The  following  is  the  list  above  referred  to  of  digests  published 
since  1904.  We  cannot  say  that  the  list  is  complete.  There  are 
many  local  and  special  digests,  and  there  are  some  that  are  pre- 
pared by  individuals  for  particular  purposes.  We  have  named 
only  those  that  we  have  found  on  the  shelves  of  a  large  public  law 
library,  or  in  the  catalogues  of  law  publishers,  and  it  is  quite 
possible  that  some  useful  and  scholarly  digests  have  been  omitted. 

American  Digest  (General  Digest  Edition),  1907a,  1907b. 
West  Publishing  Co.,  St.  Paul,  Minn. 

Decennial  Digest,  1897-1907.  2  Vols.  1908.  A  continuation 
of  the  Century  Digest.    West  Publishing  Co.,  St.  Paul,  Minn. 

U.  S.  Index  Digest.  1  Vol.  Chas.  Henry  Butler.  Vols.  187- 
202.    Banks  Law  Publishing  Co.,  New  York,  1907. 

United  States  Supreme  Court  Index  Digest  and  Table  of 
Cases.  U.  S.  Eeports,  Vols.  1-206.  Lawyers'  Co-operative  Pub- 
lishing Co.,  Eochester,  N,  Y.,  1  Vol.    1908.    To  be  six  volumes. 

Federal  Eeporter  Digest,  Vol.  6, 1907.  Covering  121-140  Fed. 
Sep.,  24-26  U.  S.  Sup.  Ct.  Eep.  and  191-202  U.  S.  Eeports. 
West  Publishing  Co.,  St.  Paul,  Minn. 

Eussell  &  WinsloVs  Syllabus  Digest,  U.  S.  Supreme  Court. 
4  Vols.  Also  Index  Digest  by  subjects  covering  Vols.  176-202. 
U.  S.  Eeports.  1  Vol.  Banks  Law  Publishing  Co.,  New  York, 
1907. 

Digest  of  Lawyers'  Eeports  Annotated.  Vols.  1-70.  Lawyers 
Co-operative  Publishing  Co.,  Eochester,  N".  Y.,  1907. 

Digest  of  Lawyers'  Eeports  Annotated.  New  Series,  1-12.  1 
Vol.  Lawyers  Co-operative  Publishing  Co.,  Eochester,  N.  Y., 
1908. 

Complete  California  Digest.  6  Vols.  By  Edmund  Lamson 
Green,  author  of  American  Eeports  Digest  Syllabus.  Ar- 
ranged and  classified  according  to  the  plan  of  the  Century  Di- 
gest.   Bancroft,  Whitney  &  Co.,  San  Francisco,  Cal.,  1907. 


620  REPORT  OF   COMMITTEE  ON 

Colorado  Digest  Supplement.  Vol.  3.  Mills  Publishing  Co., 
Denver,  Colo.,  1906. 

Georgia  Eeports  Digest.  Encyclopedic  Digest.  By  Thomas 
Johnson  Michie.  14  Vols.  Michie  Publishing  Co.,  Charlottes- 
ville, Va.,  1906. 

Indiana  Digest  Supplement.  By  J.  W.  Thompson.  The 
Bobbs-Merrill  Co.,  Indianapolis,  1907. 

Indiana,  Thompson's  Citations,  Second  Supplement.  Vol.  3. 
156-166  Supreme  Court  and  26  to  38  Appellate.  By  J.  W. 
Thompson.    The  Bobbs-Merrill  Co.,  Indianapolis,  1907. 

Kentucky,  Caldwell's  Notes.  2  Vols.  W.  H.  Anderson  Co., 
Cincinnati,  Ohio,  1907. 

Digest  of  Kentucky  Reports.  Vols.  1-113.  American  Digest 
Classification  Scheme.  6  Vols.  West  Publishing  Co.,  St.  Paul, 
Minn.,  1906. 

Massachusetts  Digest  of  Volumes  1-189  Massachusetts  Bc- 
ports,  September,  1804,  to  December,  1906.  8  Vols.  Compiled 
under  the  American  Digest  Classification  Scheme.  Little,  Brown 
&  Co.,  Boston,  1906,  and  West  Publishing  Co.,  St.  Paul,  Minn. 

Massachusetts,  Cummings'  Supplement  to  Throop's  Massa- 
chusetts Digest.  By  Roberi:  C.  Cummings.  Bank's  I^aw  Pub- 
lishing Co.,  New  York,  1907. 

Digest  of  Michigan  Reports.  American  Digest  Classification 
Scheme.    6  Vols.    West  Publishing  Co.,  St.  Paul,  Minn.,  1908. 

Missouri,  Supplement  to  Pattison's  Digest  of  Missouri  Re- 
ports. Vol.  7.  169-186  of  Supreme  Couri;  and  96-108  of  Court 
of  Appeals  Reports.  By  Everett  W.  Pattison.  The  Gilbert  Book 
Co.,  St.  Louis,  Mo.,  1906. 

Digest  of  the  Decisions  of  the  Courts  of  Missouri  to  December, 
1904.  American  Digest  Classification.  10  Vols.  West  Pub- 
lishing Co.,  St.  Paul,  1905. 

Digest  of  the  Decisions  of  the  Courts  of  Law  and  Equity  in 
New  Jersey  from  1898  to  1907.  John  S.  Mackey  and  Clifford  L. 
Newman.    News  Printing  Co.,  Paterson,  1907. 

The  New  Jersey  Digest.  Annotated.  7  Vols.  Chas.  W. 
Papker,  (Jeneral  Editor.  Arranged  according  to  the  Claseification 
Scheme  of  the  Century  Digest.  Soney  &  Sage,  Newark,  N.  J., 
1908. 
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New  York,  Abbott's  New  York  Digest.  Annual  for  1907.  By 
James  McGregor  Smith.  Baker,  Voorhis  &  Co.,  New  York, 
1908. 

Brightley's  New  York  Digest.  All  courts  of  record  in  state, 
September  30,  1896,  to  January,  1906.  By  Herbert  D.  Mason 
and  Robert  Louis  Hoguet.    2  Vols.    Banks  &  Co.,  Albany,  1907. 

New  York  Supplement  to  Annotated  Code  of  Civil  Procedure. 
Stover  &  Bliss.    Vol.  4.    New  York,  1908. 

Ohio  Encyclopedic  Digest.  Ohio  Reports.  By  Thomas  John- 
son Michie.  14  Vol.  The  Michie  Co.,  Charlotteville,  Va.,  1905, 
1906. 

The  Laning  Ohio  Cyclopedic  Digest,  1802-1905.  8  Vols.  The 
Laning  Co.,  Norwalk,  Ohio,  1905,  1906,  1907. 

Supplement  to  Bates'  Ohio  Digest.  1  Vol.  W.  H.  Anderson 
Co.,  Cincinnati,  Ohio,  1908. 

Oklahoma  Digest.  West  Publishing  Co.  1908.  Century  Di- 
gest Plan.    2  Vols. 

Pennsylvania  Digest.  Pepper  &  Lewis.  Vol.  23.  Rees,  Welsh 
&  Co.,  Philadelphia,  1906. 

Index  and  Concordance  of  Pepper  and  Lewis'  Digest  of  Deci- 
sions. By  Samuel  Dreher  Matlack  and  Lawrence  J.  Bur.  Rees, 
Welsh  &  Co.,  Philadelphia,  1908. 

Cross  Reference  Annual  Series,  Being  a  Digest  of  Pennsylvania 
Decisions,  1898  to  1906.  By  George  Wharton  Pepper  and  Wil- 
liam Draper  Lewis,  assisted  by  Samuel  Dreher  Matlack.  2  Vols. 
Philadelphia,  1907,  1908. 

Digest  of  the  Decisions  of  the  Courts  of  Pennsylvania  from 
1764  to  1907.  By  Ruby  R.  Vale  and  Thomas  E.  Vale.  1  Vol. 
The  George  T.  Bissel  Co.,  Philadelphia,  1906. 

Monaghan's  Cumulative  Annual  Digest  of  Pennsylvania  De- 
cisions. By  James  Monaghan,  assisted  by  George  M.  Henry. 
Soney  &  Sage,  Newark,  N.  J.    Published  yearly. 

Tennessee,  Annotations  of  Tennessee  Decisions,  with  table  of 
cases  and  citations.  By  Robert  T.  Shannon.  5  Vols.  Marshall, 
Bruce  &  Co.,  Nashville,  Tenn.    1905-1907. 

Virginia  and  West  Virginia  Digest.  5  Vols.  Compiled  on 
the  American  Digest  Classification  Scheme.  West  Publishing 
Co.,  St  Paul,  Minn.,  1906-1907. 
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Encyclopedic  Digest  of  Virginia  and  West  Virginia  Reports. 
Thomas  Johnson  Michie.  13  Vols.  Michie  Co.^  Charlottesyille, 
Va.,  1906-1907. 

Digest  of  the  Eeports  of  the  Supreme  Court  of  Washington^ 
with  table  of  cases  and  notes.  By  Arthur  Remington.  Bancroft- 
Whitney  Co.,  San  Francisco,  1908. 

Great  Britain,  Mews'  Digest.  1907.  Annual  Digest  of  the 
Law  Eeports  and  Weekly  Notes.    London,  1907. 

Digest  of  cases  overruled,  approved  or  otherwise  dealt  with, 
by  Woods  &  Ritchie.    3  Vols.    Stevens  &  Son,  London,  1907. 

The  Laws  of  England.  By  the  Earl  of  Halsbury.  Butter- 
worth  &  Co.,  London.    Vol.  I,  1907.    Vol.  II,  1908. 

Encyclopaedia  of  Forms  and  Precedents.  By  Eminent  Con- 
veyancing and  Commercial  Counsel.  Arthur  Underbill,  General 
Editor.     15  Vols.     Stevens  &  Sons;  Butterworth  &  Co.,  London. 

Encyclopedia  of  the  Laws  of  England;  Being  a  New  Abridg- 
ment by  the  most  eminent  legal  authorities.  A.  Renton,  Puisne 
Judge,  Ceylon,  and  Max  A.  Robertson,  Barrister-at-Law,  General 
Editors.  2d  Edition,  with  Forms  and  Precedents.  15  Vols. 
Vols.  I-X  now  ready.     Sweet  &  Maxwell,  Ltd.,  London. 

Butterworth^s  Ten  Years  Digest  of  Reported  Cases;  1898  to 
1907.    4  Vols.     Butterworth  &  Co.,  London. 

For  the  Committee, 

Edward  Q.  Keasbey,  Chairman. 


RKIPORT 

OF  THE 

COMMITTEE  ON  PATENT,  TRADE-MARK  AND  COPYRIGHT 

LAW. 

Court  of  Patent  Appeals. 
To  the  American  Bar  A$80cia;tion: 

Your  Committee  on  Patent,  Trade-Mark  and  Copyright  Law 
begs  leave  to  submit  the  following  report  upon  the  subject  of  the 
steps  which  have  been  taken  and  the  progress  which  has  been 
made  in  the  promotion  of  the  bill  to  create  a  United  States 
Court  of  Patent  Appeals  pursuant  to  the  direction  of  the  Asso- 
tion  at  its  last  annual  meeting. 

The  bill,  as  reported  to  and  approved  by  the  Association,  was 
introduced  in  the  House  of  Bepresentatives  by  Hon.  Jesse  Over- 
street  on  January  16,  1908,  and  referred  to  the  Committee  on 
Patents.  It  was  introduced  in  the  Senate  simultaneously  by 
Hon.  Albert  J.  Beveridge  and  referred  to  the  Committee  on 
Patents  of  that  body.  No  steps  have  been  taken  by  that  com- 
mittee. The  active  efforts  of  your  committee  have  been  directed 
to  the  passage  of  the  bill  in  the  House. 

Before  the  formal  hearing  by  the  House  Committee  on  Pat- 
ents, hereinafter  mentioned,  the  subject  was  brought  before  the 
Association  of  the  Bar  of  the  City  of  New  York  and  the  Patent 
Law  Association  of  the  City  of  Washington,  by  both  of  which 
Associations  the  bill  was  approved.  Three  members  of  your 
committee,  together  with  Mr.  Wetmore,  the  President  of  the 
Association  of  the  Bar  of  the  City  of  New  York,  attended  the 
meeting  of  the  Patent  Law  Association  of  Washington,  at  which 
the  subject  was  considered.  Then  on  March  18, 1908,  the  subject 
came  up  for  full  consideration  before  the  House  Committee  on 
Patents.    That  hearing  was  attended  by  three  members  of  your 
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committee  and  Mr.  Wetmore,  and  a  committee  of  the  Patent  Law 
Association  of  Washington.  The  subject  was  fully  considered 
and  a  number  of  amendments  were  proposed.  On  April  6  follow- 
ing, the  bill  was  reported  to  the  House  with  amendments  and 
recommended  for  passage,  and  was  then  referred  to  the  Com- 
mittee of  the  Whole  House  on  the  State  of  the  Union.  The  re- 
port embodied  an  argument  in  favor  of  the  bill  of  great  clearness 
and  force. 

Prior  to  the  reference  of  the  bill  to  the  House  Committee  on 
Patents,  an  understanding  was  had  that  if  it  should  be  favorably 
reported  by  that  committee,  it  should  then  be  referred  to  the 
Committee  on  the  Judiciary.  To  do  this  required  action  in  the 
Committee  of  the  Whole.  The  condition  of  business  in  the 
House  was  such  that  it  seemed  impossible  to  secure  its  reference 
without  great  delay — perhaps  not  at  all  during  the  session.  The 
bill  was,  therefore,  reintroduced  in  the  form  in  which  it  had 
been  reported  by  the  Committee  on  Patents  and  referred  to  the 
Committee  on  the  Judiciary.  In  that  committee  it  was  referred 
to  a  sub-committee.  Your  committee  took  up  the  subject  with 
that  sub-committee,  but  the  session  was  so  far  advanced  that  it 
was  the  opinion  of  the  sub-committee  that  it  would  be  impos- 
sible to  secure  action  on  the  bill  before  the  close  of  the  session, 
and  the  advice  of  the  committee  was  that  the  subject  be  post- 
poned until  the  next  session  of  Congress,  with  the  understanding 
that  it  should  have  immediate  right  of  way  at  the  opening  of 
the  session. 

The  situation,  then,  is  that  the  bill,  as  amended,  is  pending 
before  the  House  Committee  on  the  Judiciary  as  No.  H.  E. 
21,455  and  before  the  Senate  Committee  on  Patents  as  Senate 
Bill  No.  3161. 

The  amendments  made  by  the  Committee  on  Patents  do  not 
change  the  bill  in  any  material  feature.  Those  of  them  that  are 
not  purely  verbal  are  as  follows : 

The  official  designation  of  the  presiding  judge  of  the  court  is 
changed  from  "  President  Judge  "  to  "  Chief  Justice/' 

The  power  to  designate  Circuit  and  District  Judges  for  service 
in  the  United  States  Court  of  Patent  Appeals  is  vested  in  the 
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Chief  Justice  of  the  Supreme  Court  in  place  of  the  whole  court ; 
and  the  designation  must  be  with  the  consent  of  the  judge 
designated. 

It  is  provided  that  the  time  during  which  any  judge  shall 
serve  in  the  court  shall  be  deemed  continuous  with  his  service 
in  any  other  court  of  the  United  States.  This  is  to  remove  any 
doubt  as  to  his  right  to  pension  upon  retirement.  And  to  re- 
move all  doubt  as  to  the  amount  of  his  pension,  it  is  provided 
that  his  additional  compensation  while  sitting  in  the  United 
States  Court  of  Patent  Appeals  shall  not  be  taken  into  account 
in  determining  the  amount  to  be  received  by  him  after  retire- 
ment. That  is,  his  pension  is  to  be  fixed  by  the  amount  of  his 
salary  as  a  Circuit  Judge,  or  District  Judge,  as  the  case  may  be. 

Your  committee  is  of  the  opinion  that  with  the  same  active 
support  which  has  been  given  to  the  bill  since  its  introduction, 
its  passage  can  be  secured  during  the  next  session  of  Congress. 

A  word  as  to  the  extent  and  character  of  this  co-operation  will 
be  of  interest.  At  the  beginning  of  the  year  your  committee 
sent  out  a  circular  to  each  member  of  the  Association,  calling 
attention  to  the  bill  and  asking  him  to  advise  the  committee 
whether  he  would  be  willing  to  co-operate  in  such  ways  as  he 
could  to  aid  in  the  promotion  of  the  bill.  About  five  hundred 
members  of  the  Association  responded  in  the  affirmative  to  this 
inquiry.  These  members  were  kept  advised  by  the  committee  of 
"the  progress  of  the  bill  and  were  requested  particularly  to  write 
to  members  of  the  House  and  Senate  in  advocacy  of  it,  and  a 
great  many  of  them  did  so.  It  was  soon  manifest  that  these 
letters  were  producing  useful  results.  The  writers  of  them  sent 
many  answers  received  to  members  of  your  committee,  all  in 
appreciative  and  friendly  tone  and  spirit.  Meanwhile,  an  ex- 
tensive correspondence  was  carried  on  between  your  committee 
and  members  of  the  Association;  and  wherever  it  was  thought 
that  a  particular  member  of  the  Association  could  write  with  a 
peculiar  probability  of  usefulness  to  a  particular  member  or 
members  of  Congress,  he  was  asked  to  do  so;  and  in  this  way 
influences  of  the  most  useful  kind  were  brought  to  bear  upon 
many  senators  and  representatives. 
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The  subject  has  been  taken  np  by  a  number  of  legal  period- 
icals, either  by  articles  contributed,  or  editorial  notice  and  com- 
ment, all  of  which  has  been  friendly  to  the  bill.  Among  them 
may  be  named  the  Yale  Law  Journal,  the  Michigan  Law  Re- 
view, the  Oreen  Bag  and  Law  Notes. 

Upon  the  whole,  your  committee  is  of  the  opinion  that  it 
wants  only  the  continued  and  active  support  of  the  members  of 
the  Association  to  secure  the  passage  of  the  bill  by  the  present 
Congress;  and  that  support  your  committee  most  earnestly 
requests. 

E.  S.  Taylor, 
Arthur  Steuart, 
P.  P.  Pish, 
Jos.  R.  Edson, 
Otto  R.  Barnett. 


REPORT 

OF  THB 

COMMITTEE  ON  INSURANCE  LAW. 

To  the  American  Bar  Association: 

Your  Committee  on  Insurance  Law  respectfully  report : 

The  people  continue  to  be  interested  in,  and  are  growing  wiser 
with  respect  to,  the  problems  which  afEect  the  business  of  insur- 
ance. The  justifiable  wrath  of  the  public  over  the  disclosures  of 
faithlessness  in  the  management  of  certain  of  the  great  life  com- 
panies has  been  almost,  if  not  entirely,  replaced  by  a  general 
recognition  of  the  beneficence  and  the  necessity  of  insurance  as 
an  institution;  and  there  is  a  wide-spread  desire  for  legislation 
which  shall  place  insurance  as  an  important  factor  of  our  na- 
tional life  upon  a  legitimate  basis. 

That  insurance  ought  not  to  be  subjected  to  legislative  raids 
has  been  demonstrated  by  the  criticisms  made,  not  only  by  the 
managing  officers  of  the  principal  life  companies,  but  also  by  the 
press,  upon  the  so-called  Armstrong  legislation  enacted  in  the 
State  of  New  York  in  the  heat  of  the  passions  created  and  de- 
veloped during  the  inquisition  conducted  by  that  committee  of  the 
New  York  Legislature. 

Your  committee  have  hitherto  had  occasion  to  refer  to  the 
lack  of  intelligent  and  thoughtful  action  upon  the  part  of  that 
committee  in  the  matter  of  the  legislation  referred  to,  and  again 
quote  what  Dr.  William  A.  Fricke,  ex-Insurance  Commissioner  of 
Wisconsin,  reported  the  Chairman  of  the  Armstrong  Committee 
as  saying: 

"What  could  we  do?  Only  that  which,  with  our  limited 
knowledge,  seemed  to  be  fair ;  and  let  me  tell  you  that  the  Arm- 
strong Committee  feels  that  its  knowledge  of  the  insurance  busi- 
ness is  exceedingly  limited." — Misdirected  Insurance  Legislation, 
Moody's  Magazine,  May,  1906. 
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This  candid  confession  has  since  been  taken  by  the  New  York 
Legislature  to  mean  exactly  what  it  says. 

Numerous  amendatory  acts  were  introduced  in  the  New  York 
Legislature  during  the  past  winter;  they  were  not  only  proper, 
but  necessary  to  remove  unnecessary  restrictions  by  which  the 
Armstrong  legislation  had  strait-jacketed  the  operations  of  the 
New  York  insurance  companies;  and  most  of  these  amendatory 
acts  passed  both  houses  unanimously,  or  nearly  so;  but  the  Gov- 
ernor did  not  sign  the  bills  within  the  thirty  days  required  by 
the  law  of  New  York,  and  these  salutary  amendments,  with  but 
two  exceptions,  were  killed. 

Your  committee  refer  to  this  condition  to  call  attention  sharply 
to  the  perils  of  hasty  and  ill-advised  law-making,  and  to  exhibit 
the  diflBculties  which  beset  attempts  to  correct  hostile  and  im- 
provident legislation. 

Your  committee  are  pleased  to  inform  the  Association  that  a 
movement  which  has  attained  considerable  strength  bids  fair  to 
correct  the  vicious  and  inequitable  methods  now  in  vogue  in  the 
matter  of  the  taxation  of  all  classes  of  insurance  companies. 
This  movement  was  inaugurated  at  the  last  annual  national  con- 
vention of  the  state  insurance  commissioners,  who  passed  the 
following  preamble  and  resolution : 

"Whereas,  The  question  of  equitable  and  just  taxation  of 
insurance  companies  and  their  transactions  is  becoming  one  of 
great  importance  among  all  the  states,  and  threatens  to  a  con- 
siderable extent  the  comity  that  should  prevail  between  them; 
and 

"  Whereas,  Any  taxation  placed  upon  the  operation  of  insur- 
ance, above  the  amount  to  provide  for  necessary  public  super- 
vision and  a  fair  tax  for  the  franchises  under  protection,  seems 
onerous  to  a  particular  class  and  in  the  nature  of  a  double  or 
penalizing  taxation;  and 

"  Whereas,  All  taxation  of  a  necessity  must  be  borne  by  the 
consumers,  residents  of  the  several  states,  and,  beyond  what  is 
just  and  fair  for  privileges  and  protection  conferred,  operates  as 
a  penalty  against  those  who  voluntarily  burden  themselves  with 
a  protective  tax  that  forwards  the  general  welfare,  rewarding 
those  who  evade  or  neglect  the  voluntary  duty  that  the  citizen 
owes  to  the  state ;  therefore,  be  it 
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"Resolved,  That  the  President  of  this  Association  is  author- 
ized to  appoint  a  committee  of  seven  members  to  take  this  sub- 
ject of  fair  taxation  of  insurance  companies  under  consideration, 
and  that  such  committee  be  hereby  directed  to  ascertain  and 
compile  the  amount  of  insurance  taxation  in  each  and  all  the 
states  as  represented  by  taxes  on  franchises,  premiums,  licenses, 
fees  and  occupation  tax  by  state,  county  and  municipality,  and 
that  it  make  proper  comparison  between  the  taxes  on  insurance 
and  the  taxation  laid  upon  other  business,  and  recommend  to 
this  Association  a  fair  and  uniform  system  of  taxation  embodied 
in  a  model  act  to  be  recommended  to  all  states  for  enactment 
into  uniform  law/^ 

The  Honorable  Otto  Kelsey,  Superintendent  of  Insurance,  of 
New  York,  in  his  valuable  report  for  1908,  says  of  this 
movement : 

"The  committee  appointed  pursuant  to  such  resolution  met 
in  Louisville,  Kentucky,  December  18  and  19  following  and  re- 
ceived and  discussed  a  mass  of  curious  information  pertaining 
to  the  question.  The  theories,  practices,  general  laws  and  special 
provisions  of  the  several  states  as  partially  collected  for  examina- 
tion constituted  a  remarkable  exhibit  of  regulations  varying  from 
permissive  encouragement  for  companies  to  such  obstruction  and 
extreme  assessments  as  suggest  the  strain  of  military  necessity, 
or  tales  of  the  capture  and  ransom  demanded  for  the  safety  of 
venturesome  men  of  reputed  wealth  among  a  lawless  people.  It 
is  believed  that  the  work  of  this  committee  of  insurance  commis- 
sioners will  be  of  great  assistance  in  enlightening  the  public  mind 
as  to  existing  injuries  and  injustice  toward  the  insurance  busi- 
ness, of  which  few  persons  are  aware,  and  it  is  hoped  that  a 
remedy  may  be  found  of  such  merit  as  to  secure  general  recog- 
nition and  eventual  adoption  by  all  state  governments." 

Unquestionably,  insurance  reforms  can  be  the  most  surely  and 
eflfectively  promoted  through  the  instrumentality  of  state  insur- 
ance commissioners,  who  are  alive  to  the  opportunities  which 
their  positions  afford  them,  and  who  are  inspired  by  the  purpose 
to  deal  with  this  great  interest  as  its  importance  demands. 

Underground  or  Wildcat  Insurance. 

At  the  last  meeting  of  this  Association  the  recommendation 
of  your  committee  with  respect  to  the  enactment  of  a  federal 
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statute  intended  to  prevent  the  further  operation  of  wildcat 
companies,  failed  to  receive  the  necessary  two-thirds  vote,  and 
was,  therefore,  lost.  It  was  charged  that  the  majority  of  this 
committee  who,  as  it  is  well  known,  favor  the  federal  super- 
vision of  insurance,  sought  to  accomplish  by  indirection  what 
might  not  be  done  directly.  Your  committee,  through  its  Chair- 
man, then  disavowed  any  such  purpose,  and  we  now  repeat  that 
disavowal,  but  again  insist  as  a  measure  of  fair  protection  to  a 
large  and  rapidly  growing  number  of  policy-holders  who  are 
unable  to  protect  themselves  and  who  do  not  know  the  difference 
between  one  policy  of  insurance  and  another,  that  action  along 
the  line  of  our  previous  recommendation  ought  to  be  taken,  and 
taken  at  once. 

The  New  York  Commissioner  of  Insurance,  in  his  report  for 
1908,  already  referred  to,  thus  arraigned  the  wildcat  companies 
operating  in  that  state : 

"  It  is  a  matter  of  record  that  the  citizens  of  this  state  look 
to  this  department  for  protection,  which  it  is  powerless  to  grant 
in  respect  to  affording  relief  from  solicitation,  by  mail  generally, 
to  place  risks  in  insurance  companies  which  have  not  complied 
with  the  provisions  of  the  insurance  law,  but  which  have  opened 
oflSces  within  our  borders,  giving  their  corporate  names  and  ap- 
parently naming  one  of  our  cities  as  the  place  of  location  of  their 
home  oflBces.  Care  is  taken  to  conceal  the  name  of  the  state  of 
their  origin  and  in  numerous  instances  they  are  fictitious  organi- 
zations. With  elaborate  circulars  and  costly  stationery  bearing 
out  the  false  impression  alluded  to,  they  obtain  clients  upon  the 
supposition  that  they  are  New  York  Corporations,  it  being  taken 
for  granted  that  unless  compliance  has  been  had  with  our  statutes 
they  could  not  carry  on  this  plan  of  operating.  The  question  has 
been  raised  by  the  department  and  submitted  to  the  attorney- 
general  whether  the  maintaining  of  an  office  in  this  state  and  in 
one  instance  with  the  fact  that  all  risks  were  written  at  the  home 
office  of  such  an  unauthorized  corporation,  constituted  the  trans- 
action of  business  herein.  The  attorney-general  has  held  that  it 
does.  Even  with  placing  this  opinion  in  the  hands  of  a  district 
attorney  and  urgently  requesting  that  it  be  made  a  basis  for 
driving  out  palpable  offenders  in  the  scheme  of  deception  above 
outlined,  no  results  have  been  obtained  because  of  there  not  being 
some  distinct  penalty  imposed  by  statute.*^ 
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This  is  a  clear  and  definite  statement  of  what  is  going  on  in 
but  one  state^  and  your  committee  know  that  Commissioner 
Kelsey  does  not  overstate  the  evil. 

Our  preceding  report  presented  this  matter  to  the  Association 
in  the  following  terms : 

"  The  laws  of  most  of  the  states  are  inadequate  for  the  protec- 
tion of  the  insured,  for  a  number  of  them  permit  the  incorpora- 
tion of  insurance  companies  on  both  stock  and  mutual  plans 
without  a  cash  deposit  or  its  equivalent.  The  theory  of  such 
laws  is  that  the  obligation  of  subscribers  for  stock  is  a  protection 
to  the  policy-holders,  but  the  country  is  full  of  the  wrecks  of 
insolvent  companies  whose  operations  escape  the  scrutiny  of  the 
insurance  departments  of  their  home  states  because  they  transact 
none  of  their  business  therein,  and  conduct  it  under  the  eye  of 
incompetent  or  complacent  insurance  departments  of  other  states, 
only  among  the  illiterate  poor.  These  are  the  companies  known  as 
"  wildcats  " ;  their  business  is  confined  to  the  issuance  of  worthless 
fire  insurance  policies — they  pay  no  losses — and  they  conduct  it 
mostly  through  the  United  States  mails.  The  problems  con- 
nected with  this  species  of  knavery  have  given  rise  to  much  dis- 
cussion, and  efforts  to  check  it  have  been  from  time  to  time  put 
forth,  not  only  by  the  officers  of  the  companies  writing  legitimate 
insurance,  but  by  the  national  conventions  of  the  state  insurance 


commissioners." 


A  federal  statute  forbidding  the  use  of  the  mails  to  such  com- 
panies, is  the  short  cut  to  an  adequate  remedy  of  this  intolerable 
evil ;  but  your  committee  are  not  wedded  to  one  species  of  remedy 
if  another  can  be  found,  and  it  is  believed  that  a  suggestion  of 
Superintendent  Kelsey,  which  your  committee  have  embodied 
into  the  form  of  a  statute,  will  secure  what  has  hitherto  failed  of 
accomplishment  under  the  existing  federal  postal  laws  and 
regulations. 

Deferred  Dividend  Policy. 

The  deferred  dividend  policy,  which  is  the  most  expensive 
form  of  life  insurance  written,  is  virtually  under  ban.  Policies 
of  this  sort  are  forbidden  in  New  YoA  and  some  of  the  other 
states.  They  have  been  abandoned  by  most  of  the  companies  of 
whose  solvency  there  is  no  doubt,  and  ought  not  longer  to  be 
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written  by  the  younger  struggling  concerns  whose  business  is 
largely  local  and  whose  solvency  is  a  matter  of  doubt. 

The  recommendation  in  our  last  report  in  favor  of  a  law  re- 
quiring an  apportionment  of  the  surplus  on  deferred  dividend 
policies,  wrts  tabled  after  a  prolonged  discussion  which  challenged 
the  constitutionality  of  the  recommended  legislation  because  it 
affected  contracts  already  existing.  Your  committee  are  not  in- 
clined to  renew  that  recommendation  as  it  was  then  made,  so  as 
to  cover  all  classes  of  contracts,  though  it  is  fair  to  say  that  in 
the  opinion  of  many  thoughtful  men,  the  interest  of  the  policy- 
holders throughout  the  United  States  demands  such  legislation. 

We  thus  advised  the  Association  in  our  1906  report: 

"The  responsibility  for  corruption  by  company  and  state 
officials  with  respect  to  life  insurance  lies  in  the  extravagance, 
manipulation  of  investments,  excessive  commissions  or  riotous 
desire  for  bigness,  which  was  developed  out  of  the  failure  to 
appoHion  frequently  and  account  for  the  immense  surplus  accu- 
mulated through  the  deferred  dividend  policy." 

And  in  our  1907  report  we  quoted  from  a  most  startling  state- 
ment issued  by  authority  of  the  Wisconsin  Legislative  Insurance 
Investigating  Committee,  touching  the  forfeiture  of  deferred 
dividends  in  one  of  the  principal  insurance  companies  of  the 
United  States  domiciled  in  Wisconsin.  That  report,  referring 
to  forfeited  dividends  on  lapsed  policies  of  this  character,  con- 
tains this  guarded  language : 

"  The  company  is  obligated  to  distribute  such  forfeited  sur- 
plus to  the  other  policy-holders  of  the  class  to  which  the  forfeited 
dividend  policy  belongs." 

We  are  informed  that  the  open  charge  is  made,  that  in  many 
cases  this  has  not  been  done,  and  that  settlements  have  been 
made  upon  an  arbitrary  basis,  always  to  the  advantage  of  the 
jack-pot  created  by  these  deferred  dividends;  thus  creating  a 
strong  temptation  which  experience  has  shown  has  not  always 
been  resisted,  either  by  insurance  managers  whose  consciences 
have  been  dulled,  or  by  state  legislatures  whose  greed  is  acute 
to  raid  these  funds  held  in  trust  for  the  widows  and  orphans 
intended  to  be  protected  thereby,  and  which  should  be  protected 
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Tot  only  from  dishonest  and  extravagant  management,  but  from 
Relative  theft. 

The  deferred  dividend  policy  is  a  thing  of  the  past  in  all  those 
^8  where  public  sentiment  has  been  awakened  to  the  evil 

aditions  created  thereby;  and  now  that  the  great  life  com- 
panies are  on  a  perfectly  solvent  and  legitimate  basis,  and  are 
admittedly  making  rapid  strides  towards*  the  recovery  of  the  con- 
fidence which  the  public  for  many  years  had  in  them  and  their 
management,  all  life  companies  ought  to  be  placed  on  the  same 
footing ;  and  small  local  companies  operating  in  only  two  or  three 
or  half  a  dozen  states,  and  which  are  generally  promoted  and 
created  to  furnish  a  fat  living  to  some  particular  family  or  club, 
or  ofiicers  of  some  fraternal  society,  ought  not  longer  to  be  per- 
mitted to  write  policies  of  this  kind,  unless  they  are  willing  to 
notify  their  policy-holders  from  year  to  year  what  they  are 
doing  with  the  money  they  take  in,  and  how  much  each  policy  has 
earned,  leaving,  of  course,  such  margin  as  experience  has  shown 
is  ordinarily  requisite  for  fluctuation  in  the  value  of  securities. 

Your  committee,  therefore,  recommend: 

1.  The  enactment  in  each  state  of  a  law  making  it  a  mis- 
demeanor for  any  person  to  maintain  or  conduct  an  oflBce,  or 
solicit  insurance,  or  receive  money  for  and  on  behalf  of  any  per- 
son, association,  co-partnership  or  corporation,  conducting  any 
kind  of  insurance  business  in  the  United  States,  who  are  not 
licensed  to  transact  such  business  by  the  states  in  which  such 
persons,  associations,  co-partnerships  or  corporations  conduct 
their  business,  or  any  part  of  it. 

2.  The  enactment  of  a  law  requiring  the  apportionment  and 
contingent  distribution  of  the  deferred  dividend  surplus  on  all 
life  policies  hereafter  issued. 

Ralph  W.  Breckenridge, 
Rodney  A.  Mercur, 
W.  R.  Vance, 
Robert  Dunlap, 
Wm.  H.  Burges, 
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APPENDIX   A 

AN  ACT 

To  make  it  unlawful  to  conduct  the  business  of  insurance  by 
or  on  behalf  of  persons,  associations,  co-partnerships  and  corpora- 
tions not  licensed  to  transact  their  business  in  this  state. 

Be  it  enacted  by,  etc. : 

Section  1.  It  is  hereby  made  a  misdemeanor  for  any  person 
to  maintain  or  conduct  an  office,  or  solicit  insurance,  either  per- 
sonally, or  by  written  or  printed,  or  by  partly  written  and  partly 
printed,  letters  or  circulars;  or  to  write  any  policy,  or  make  any 
contract  of  insurance ;  or  to  receive  any  money,  for  and  on  behalf 
of  himself,  or  of  any  other  person,  association,  co-partnership  or 
corporation,  conducting  any  kind  of  insurance  business  in  the 
United  States,  for  insurance  written  by  such  person,  association, 
co-partnership  or  corporation;  unless  such  person,  association, 
co-partnership  or  corporation  shall  be  licensed,  by  the  proper 
authority,  to  conduct  such  insurance  business  in  this  state. 

Sec.  2.  Any  person  convicted  of  a  violation  of  this  Act  shall 
be  fined  in  any  sum  not  less  than  two  hundred  and  fifty  dollars, 
nor  more  than  one  thousand  dollars,  or  be  imprisoned  in  the 
county  jail  for  not  less  than  thirty  days,  nor  more  than  six 
months,  or  be  both  fined  and  imprisoned  as  the  court  may 
adjudge. 
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APPENDIX   B 

AN  ACT 

To  require  the  annual  appropriation  and  accounting  of  sur- 
pluses of  life  insurance  companies. 

Be  it  enacted  by,  etc. : 

Section  1.  Every  life  insurance  company  doing  business  in 
this  state,  conducted  on  the  mutual  plan  or  in  which  policy- 
holders are  entitled  to  a  share  in  the  profits  or  surplus  of  the 
company  shall,  on  all  policies  of  life  insurance  hereafter  issued, 
if  the  profits  or  surplus  upon  said  policies  shall,  by  the  terms  of 
the  policy,  be  deferred  to  a  fixed  or  specified  time  and  contingent 
upon  the  policy  being  in  force  and  the  insured  alive  at  that  time, 
annually  ascertain  the  amount  of  surplus  to  which  all  such  poli- 
cies as  a  separate  class  are  entitled,  and  shall  annually  apportion 
to  such  policies  as  a  class  the  amount  of  surplus  so  ascertained, 
and  shall  carry  the  amoimt  of  such  apportioned  surplus,  plus  the 
actual  interest,  earnings  and  accretions  of  such  fund  as  a  distinct 
and  separate  liability  to  such  class  of  policies  on  and  for  which 
the  same  was  accumulated ;  and  no  company  or  any  of  its  officers 
shall  be  permitted  to  use  any  part  of  such  apportioned  surplus 
fund  for  any  purpose  whatsoever  other  than  for  the  express  pur- 
pose for  which  the  same  was  accumulated,  and  the  same  shall  in 
all  cases  be  carried  as  a  liability  and  not  as  an  asset,  and  the 
published  statements  of  said  company  shall  show  said  fund  as  a 
liability  and  not  as  an  asset.  Every  such  company  shall  annually 
place  to  the  credit  of  their  policy-holders  the  share  of  such  sur- 
plus to  which  each  policy  shall  be  contingently  entitled. 

Every  company  having  in  force  any  such  deferred  dividend 
policies  hereafter  issued  shall  also  at  the  time  of  the  mailing  of 
the  annual  premium  notice,  furnish  to  each  such  policy-holder  an 
annual  statement  showing  the  contingent  surplus  accumulation 
to  the  credit  of  the  policy  at  the  beginning  of  the  preceding  year, 
the  rate  of  interest  earned  on  the  accumulation,  the  amount  of 
saving  and  profit  contingently  credited  to  said  policy  during  the 
preceding  year,  with  a  showing  of  the  total  amount  of  the  surplus 
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accumulation  then  contingently  credited  to  the  policy,  and  a 
allowing  of  the  total  amount  of  surplus  accumulation  credited 
to  all  of  said  policies  as  a  class,  which  statement  shall  be  made 
in  accordance  with  the  following  form : 

Statement  of  Annual  Apportionment  op  Surplos. 

Policy  No Distribution  period yrs.    Age 

at  issue Surplus  accumulation  contingently 

credited  to  policy  as  per  last  annual  statement. ...  $ 

Total  surplus  on  policies  of  this  class  $ Interest 

credit  $ Net  rate  earned  by  company, per 

cent.    Savings  and  Profit  additional  for  year $ 


Total        $ 


Secretary. 

Sec.  2.     This  Act  shall  not  apply  to  industrial  policies. 

Sec.  3.  No  company  failing  to  comply  with  the  conditions 
of  this  Act  within  ninety  days  after  it  takes  effect  shall  be  per- 
mitted to  transact  its  business  in  this  state. 

Sec.  4.  All  acts  and  parts  of  acts  inconsistent  with  the  pro- 
visions of  this  Act  are  hereby  repealed. 


REPORT 

OF  THB 

COMMITTEE   ON    UNIFORM    STATE    LAWS. 

To  the  American  Bar  Association: 

The  Eighteenth  Annual  Conference  of  the  Commissioners  on 
Uniform  State  Laws  was  held  in  the  New  Washington  Hotel  in 
Seattle,  Washington,  August  21,  22  and  24, 1908. 

Thirty-seven  Commissioners  were  in  attendance  from  twenty- 
four  states,  territories  and  the  District  of  Columbia. 

The  Uniform  Negotiable  Instruments  Act  has  now  been  en- 
acted by  thirty-one  states,  three  territories  and  the  District  of 
Columbia,  a  total  of  thirty-five,  as  follows :  Alabama,  Arizona, 
Colorado,  Connecticut,  District  of  Columbia,  Florida,  Hawaii,- 
Idaho,  Illinois,  Iowa,  Kansas,  Kentucky,  Louisiana,  Maryland, 
Massachusetts,  Michigan,  Missouri,  Montana,  Nebraska,  New 
Jersey,  New  Mexico,  New  York,  North  Carolina,  North  Dakota, 
Ohio,  Oregon,  Pennsylvania,  Ehode  Island,  Tennessee,  Utah^  Vir- 
ginia, Washington,  West  Virginia,  Wisconsin  and  Wyoming. 

The  Uniform  Sales  Act  has  now  been  enacted  in  six  states  and 
territories,  as  follows:  Arizona,  Connecticut,  Massachusetts, 
New  Jersey,  Ohio  and  Bhode  Island. 

The  Uniform  Warehouse  Receipts  Act  has  now  been  enacted 
in  ten  states,  as  follows :  Connecticut,  Illinois,  Iowa,  Louisiana, 
Massachusetts,  Ohio,  New  Jersey,  New  York,  Rhode  Island  and 
Virginia. 

In  consequence  of  the  formulation  of  a  Uniform  Bill  of  Lad- 
ing by  the  Interstate  Commerce  Commission,  the  consideration 
of  the  third  tentative  draft  of  the  Uniform  Bills  of  Lading  Act 
was  postponed  until  next  year.  It  was  felt  that  time  should  be 
given  to  allow  for  examination  of  the  possible  effect  of  the  ten 
conditions  upon  the  back  of  the  Uniform  Bill  of  Lading  pro- 
CBS?) 
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posed  by  the  Interstate  Commerce  Commission,  on  the  provisions 
of  the  Uniform  Bills  of  Lading  Act  drawn  for  the  Conference 
by  Professor  Williston  of  the  Harvard  Law  School. 

The  second  tentative  draft  of  the  Act  to  make  Uniform  the 
Law  of  Certificates  of  Stock  as  redrawn  by  Professor  Williston, 
with  changes  suggested,  was  taken  up  for  consideration,  section 
by  section,  in  committee  of  the  whole,  and  was  explained  by 
Professor  Williston.  Upon  report  from  the  committee  of  the 
whole  to  the  Conference,  in  view  of  several  changes  deemed  to  be 
of  importance,  it  was  voted  to  print  another  edition  of  this  act, 
with  the  changes  made,  to  distribute  it  throughout  the  country 
again,  with  the  request  as  before,  for  suggestions  as  to  further 
changes  that  may  be  deemed  advisable,  and  to  resume  considera- 
tion of  the  act  at  the  Conference  next  year. 

Dean  Ames  of  the  Harvard  Law  School,  the  draftsman  ap- 
pointed to  draw  a  Uniform  Partnership  Act,  reported  that  the 
provisions  of  the  constitutions  of  four  states,  Kansas,  Minnesota, 
Missouri  and  South  Carolina,  and  possibly  of  three  others,  North 
•Dakota,  South  Dakota  and  Pennsylvania,  may  interfere  with  the 
adoption  of  a  Uniform  Partnership  Act  drawn  upon  the  mercan- 
tile theory  of  the  nature  of  partnerships.  The  subject  was  con- 
tinued until  the  next  annual  Conference,  with  the  renewed  ex- 
pression of  the  desire  of  the  Conference  that  the  act  be  drawn 
upon  the  mercantile  theory,  so  far  as  is  praxjticable. 

It  is  earnestly  requested  that  any  one  having  any  amendment 
to  suggest  concerning  any  feature  or  section  of  any  of  these  acts 
communicate  with  the  draftsmen  and  Francis  B.  James,  Esq.,  of 
Cincinnati,  the  Chairman  of  the  Committee  on  Commercial  Law 
of  the  Conference. 

At  the  meeting  of  the  American  Bar  Association  held  in  Port- 
land, Maine,  in  August,  1907,  your  committee  on  Uniform  State 
Laws  recommended  the  passage  of  the  following  resolution : 

"Resolved,  That  this  Association  recommend  to  the  Confer- 
ence of  Commissioners  on  Uniform  State  Laws  that  they  frame 
the  draft  of  a  law  to  be  proposed  to  the  several  states  for  their 
enactment,  establishing  a  State  Bureau  for  the  identification  of 
criminals.*' 
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The  attention  of  the  Conference  was  directed  to  this  resolution 
in  the  annual  address  of  the  President  and  the  subject  was  re- 
ferred to  the  Committee  on  Penal  and  Vital  Statistics. 

The  following  resolution  was  also  adopted  and  referred  to  this 
Committee  at  the  last  meeting  of  this  Association : 

"  Resolved,  That  this  Asflociation  hereby  expresses  its  approval 
of  the  movement  having  for  its  object  the  attainment  of  a  com- 
plete and  uniform  system  of  registration  of  births  and  deaths.*' 

This  subject  having  received  the  careful  consideration  of  the 
Committee  on  Penal  and  Vital  Statistics,  that  Committee,  in  its 
report,  submitted  a  draft  of  an  act  to  carry  into  effect  such  a 
system.  It  was  ordered  that  it  be  printed,  distributed  and  made 
a  subject  for  further  consideration  at  the  next  annual  Conference. 
Eespectfully  submitted  for  the  Committee, 

Amasa  M.  Eaton, 

Chairman. 


REPORT 

OF  THE 

COMMITTEE  ON  TAXATION. 

To  the  American  Bar  Association: 

The  Committee  on  Taxation,  as  at  the  last  meeting  of  the 
Association,  simply  reports  progress.  In  our  last  report  we 
pointed  out  in  a  general  way  what,  for  the  present,  the  scope  of 
our  inquiries  should  be  and  suggested  the  necessity  of  certain 
preliminary  work  as  essential  before  being  in  a  position  to  make 
any  recommendations  in  the  way  of  reformatory  legislation. 

When  application  was  made  to  the  Executive  Committee  for 
an  adequate  appropriation  to  meet  the  expenses  of  such  prelimi- 
nary work,  which,  as  we  pointed  out  in  our  last  report,  was  to 
consist  of  collating  the  laws  and  decisions  of  the  various  states 
and  territories  and  also  of  taking  steps  for  calling  an  Interstate 
Convention  or  Conference  to  deliberate  and  report  upon  the  sub- 
ject of  taxation,  the  Executive  Committee  thought,  and  probably 
with  good  reason,  that  the  treasury  of  the  Association  was  not  in  a 
condition  to  permit  of  so  substantial  an  appropriation  as  the 
suggestions  of  our  committee  involved.  Later  on,  however,  the 
Executive  Committee  appropriated  the  sum  of  $200,  which  we 
have  not  considered  sufficient  even  to  warrant  our  commencing 
the  proposed  work  and  for  that  reason  we  have  not  drawn  any 
part  of  this  money. 

Now  it  so  happens  that,  since  the  last  annual  meeting  of  the 
American  Bar  Association,  the  National  Tax  Association  (here- 
after probably  to  be  called  the  International  Tax  Association) 
has  been  organized,  which  intends  to  busy  itself  with  all  ques- 
tions of  taxation  and  reform  in  legislation  relating  to  that  sub- 
ject in  the  United  States  and  in  Canada.  With  a  view  to  this 
end  it  proposes  to  hold  annual  conferences.    The  first  of  these 

(540) 
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conferences  was  held  last  November  at  Columbus,  Ohio,  which  the 
Chairman,  and  another  member  of  our  committee,  Mr.  Frederick 
N.  Judson  of  St.  Louis,  attended,  and  before  which  they  read 
papers.  The  next  conference  will  be  held  at  Toronto,  Canada,  on 
October  6  to  9  of  the  present  year.  The  work  of  that  association 
and  of  its  annual  conferences,  will  necessarily  also  involve  the 
compiling  and  comparing  of  the  laws  and  de<*i8ions  of  the  various 
states  of  the  union  and  the  recommendation  of  measures,  from 
time  to  time,  looking  to  such  changes  in  existing  laws  on  the 
subject  of  taxation,  as  may  be  particularly  desirable.  Whatever 
may  be  recommended  by  these  conferences  will  be  of  especial 
value  and  importance,  as  they  consist  of  official  delegates  from 
the  various  states  of  the  union  and  from  Canada,  including  mem- 
bers of  tax  boards  and  the  like,  besides  professors  in  the  depart- 
ments of  economics  of  the  various  colleges  and  universities  and 
of  expeils  and  writers  on  these  subjects. 

Under  these  circumstances  our  committee  thinks  that  it  would 
be  better  to  wait  for  a  while  until  the  work  of  this  Tax  Associa- 
tion and  of  these  conferences  shall  have  assumed  a  more  definite 
shape  and  then,  after  they  shall  make  recommendations  in  a 
concrete  form  which  there  may  be  any  prospect  of  enacting  into 
law  in  the  various  states,  to  have  our  committee  co-operate 
therein. 

In  that  way  the  heavy  drain  upon  the  financial  resources  of 
the  American  Bar  Association  will  be  obviated,  as  our  committee 
will  be  able  to  utilize  the  detail  work  which  the  Tax  Association 
will  necessarily  have  to  do,  as  part  of  the  machinery  which  it 
must  employ  m  the  pursuit  of  its  own  aims  and  objects. 

Respectfully  submitted, 

Theodore  Sutro,  Chairman, 
Frederick  N.  Judson, 
Amasa  M.  Eaton^ 
Fabius  H.  Busbee, 
Albert  W.  Biggs. 
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SPECIAL  COMMITTEE  TO  SUGGEST  REMEDIES  AND  FORMU- 
LATE PROPOSED  LAWS  TO  PREVENT  DELAY  AND 
UNNECESSARY  COST  IN  LITIGATION. 

To  the  American  Bar  Association: 

The  special  committee,  appointed  at  the  meeting  of  this  Asso- 
ciation in  August,  1907,  was  charged  with  the  duty  of  consider- 
ing carefully  alleged  evils  in  judicial  administration  and  rem- 
edial procedure,  and  of  suggesting  remedies  and  formulating 
proposed  laws.  The  subject  is  a  broad  one.  We  have  given  it 
careful  consideration,  and  report  as  follows : 

1.      PfiOOEDURB  ON  APPEAL  AND  WrIT  OF   ErROR. 

The  existing  evil  which  seems  to  us  most  serious  is  the  dis- 
position in  many  jurisdictions  to  dispose  of  appeals  or  writs  of 
error  both  in  civil  and  criminal  cases  upon  technical  grounds, 
and  not  to  decide  them  upon  the  merits.  The  question  too  often 
is  solely:  Has  reversible  error  been  committed  in  the  court 
below  ?  In  our  judgment,  the  rule  for  deciding  appeals  and  writs 
of  error  should  be  this :  Was  the  judgment  of  the  court  below 
right,  upon  the  merits,  as  the  case  appears  upon  the  record  ?  If 
not,  what  judgment  ought  to  be  rendered  upon  the  merits  ?  Ih 
other  words,  we  would  restore  the  practice  upon  the  hearing  in 
all  appellate  courts  which  originally  prevailed  at  common  law, 
even  on  writs  of  error,  which  existed  on  appeals  in  the  Roman 
civil  law,  and  has  been  retained  by  courts  of  equity  and  ad- 
miralty. Unfortunately,  in  many  states  which  have  adopted 
code  procedure  the  rules  which  prevailed  in  the  Court  of  Chan- 
cery, relating  to  the  hearing  of  appeals,  have  been  abandoned. 
The  practice  \yhich  had  grown  up  in  courts  of  law  of  considering 
solely  whether  reversible  error  had  been  committed  has  been 

(642) 
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applied  to  appeals  in  equity  cases.  In  our  judgment,  the  original 
equity  practice  on  this  subject,  was  far  more  conducive  to  the 
interest  of  justice. 

Our  recommendation  is  entirely  in  accord  with  the  common 
law  practice  as  it  existed,  for  example,  in  the  time  of  Lord 
Mansfield.  This  important  fact  is  so  often  ignored  or  disputed 
that  we  support  our  statement  by  the  following  quotation  from 
Stephen  on  Pleading  (p.  119) : 

"  It  is,  however,  a  principle  necessary  to  be  understood  in  order 
to  have  a  right  apprehension  of  the  nature  of  writs  of  error,  that 
judges  are  in  contemplation  of  law  bound,  before  in  any  case  they 
give  judgment,  to  examine  the  whole  record,  and  then  to  judge 
either  for  the  plaintiff  or  defendant,  according  to  the  legal  right 
as  it  may  on  the  whole  appear.*' 

This  is  a  correct  statement  of  the  existing  practice  in  admiralty 
and  equity  cases.  That  is  to  say,  in  the  latter  class  of  cases  the 
court  takes  up  the  record  upon  the  merits  and  gives  final  judg- 
ment accordingly.  It  has  the  power  to  order  a  rehearing  in  case 
of  necessity,  but  even  then  the  evidence  already  taken  stands  as 
evidence  in  the  cause. 

On  the  other  hand,  in  common  law  cases  the  court  at  present 
seldom  feels  warranted  in  giving  a  decision  upon  the  merits,  but 
affirms  if  it  finds  no  reversible  error  and  reverses  if  it  finds  re- 
versible error.  The  courts  have  differed  from  time  to  time  very 
much  as  to  what  constitutes  reversible  error,  but  in  general  the 
tendency  has  been  to  construe  an  adherence  to  strict  legal  rules 
as  the  right  of  each  party,  and  to  reverse  if  there  has  been  any 
infraction  of  these  rules.  This  makes  the  trial  of  a  case  a  game, 
in  which  the  man  wins  who  plays  it  most  skilfully,  without  re- 
gard to  the  merits  of  the  controversy.  The  rule  which  prevails 
in  equity  and  admiralty  cases  has  given  general  satisfaction  to 
the  public  and  the  Bar.  There  can  certainly  be  no  good  reason 
that  a  court  sitting  in  admiralty  or  equity  should  have  power 
and  in  fact  be  bound  to  render  judgment  upon  the  merits,  while 
in  common  law  cases  it  should  be  required  to  render  judgment 
according  to  technical  rules  which  do  not  affect  the  merits.  If 
it  be  said  that  in  common  law  cases  the  decision  of  the  jury 
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should  be  final,  we  reply  that  the  proposed  amendment  is  entirely 
in  line  with  this  proposition.  It  makes  the  first  verdict  final, 
unless  the  appellate  court  is  convinced  that  upon  the  merits  the 
judgment  should  have  been  the  other  way. 

It  is  no  part  of  our  purpose  to  make  the  verdict  of  the  jury  ad- 
visory only.  On  the  contrary,  we  would  establish  it  as  a  finding 
upon  the  issues  of  fact  in  favor  of  the  successful  party,  subject 
only  to  be  set  aside  when  it  is  clear  to  the  appellate  court  that 
some  substantial  error  has  intervened  which  has  caused  a  mis- 
carriage of  justice. 

The  facts  thus  being  settled  by  the  verdict,  we  would  restore 
to  the  appellate  court  the  power  it  had  at  common  law  to  rendei 
final  judgment  upon  the  facts  without  the  necessity  of  ordering 
a  new  trial. 

Nor  is  it  any  part  of  our  plan  to  leave  the  administration  of 
the  law  by  the  appellate  court  to  the  discretion  of  the  judges. 
But  we  would  have  them  remember  the  common  law  maxims: 
"  apices  juris  non  sunt  jura;  "  '*  summum  jus  summa  injuria." 
The  decision  should  be  according  to  the  law  of  the  land.  But  it 
should  be  no  part  of  this  law  that  every  technical  departure  from 
a  rule  of  practice  or  evidence  should  compel  a  new  trial.  The 
presumption  should  be  that  the  departure  worked  no  prejudice 
to  the  defeated  party,  upon  the  merits,  and  it  should  be  for  him 
to  establish  the  contrary.  In  other  words,  no  judgment  should 
be  reversed  for  error  in  admitting  or  excluding  evidence,  or  for 
error  in  the  charge  unless  the  appellate  court  shall  be  of  opinion 
that  the  verdict,  if  the  error  had  not  been  committed,  should 
have  been  the  other  way. 

In  short,  for  error  in  fact  the  remedy  in  cases  tried  by  jury 
must  be  a  new  trial.    But  this  error  should  never  be  presumed. 

If  objection  be  made  to  the  regulation  of  procedure  on  writ 
of  error  by  statute,  we  reply  that  this  is  wholly  a  matter  for  Con- 
gressional decision. 

The  United  States  Supreme  Court  held  In  Re  Claasen,  140 
TJ.  S.  200,  206,  that  a  writ  of  error  is  a  creature  of  statute. 
This  is  clear  law,  and  it  follows  that  the  statute  can  prescribe 
the  procedure  upon  the  writ  of  error. 
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The  subject  under  consideration  has  awakened  general  interest. 
The  evils  complained  of  are  keenly  felt/ 

2.    Procedure  on  Trial. 

At  common  law  the  rules  of  pleading  oblige  the  parties  to 
spread  upon  the  record  the  allegations,  material  to  the  cause  of 
action  or  defenses.  The  issues  were  thus  raised  on  the  record 
and  determined  by  the  verdict.  On  these  pleadings  and  the  ver- 
dict the  cause  was  heard  before  the  court  in  banc.  The  questions 
of  law  arising  upon  them  were  reserved  for  the  decision  of  this 
court. 

It  can  hardly  be  doubted  that  it  was  the  intention  of  those  who 
framed  the  seventh  amendment  to  the  Constitution  of  the  United 
States  to  preserve  this  practice.  This  amendment  expressly  pro- 
vides:   "No  fact  tried  by  jury  shall  be  otherwise  re-examined 

*  Reference  may  be  be  had  to  the  following  publications: 

Message  of  the  President — December,  1906. 

Article  of  Secretary  Taft,  North  American  Review,  June,  1908; 
article  of  Prof.  John  H.  Wigmore,  Columhia  Law  Review,  VoL  3, 
p.  433,  November,  1903;  address  of  Hon.  Chas.  F.  Amidon,  Judge  of 
the  U.  S.  District  Court  for  North  Dakota,  before  the  Minnesota 
Bar  Association  {Proceedings,  1906,  p.  63,  reprinted  in  the  Outlook 
of  July  14,  1906,  and  In  40,  American  Law  Review,  681) ;  articles  of 
Everett  P.  Wheeler  on  Reform  in  Criminal  Procedure,  OoJumhia  Law 
Review,  1904;  and  The  Abuse  of  New  Trials,  Michigan  Law  Review, 
February,  1905;  Law  Reform,  address  by  Samuel  C.  Eastman,  Presi- 
dent New  Hampshire  Bar  Association,  Proceedings  for  1906,  p.  249; 
report  of  Committee  Alabama  State  Bar  Association,  William  H. 
Thomas,  Chairman,  June  28,  1907. 

Quest  for  Error,  Symposium,  Outlook,  September  29,  1906,  George 
Whitney  Moore,  Everett  P.  Wheeler,  George  W.  Alger,  Chas.  A.  Todd, 
and  anonymous. 

Causes  of  Popular  Dissatisfaction  with  the  Administration  of 
Justice,  Roscoe  Pound,  American  Bar  Association  Proceedings,  Vol. 
XXIX,  p.  395  (August,  1906). 

American  Discontent  with  Common  Law,  Geo.  W.  Alger,  Outlook, 
June  15,  1907;  Putnam  Monthly,  June,  1907,  Frederick  Trevor  Hill; 
Jurisprudence  of  Lawlessness,  Thos.  J.  Kernan,  American  Bar  Asso- 
ciation Proceedings,  Vol.  XXIX,  p.  450  (August,  1906).  Reform  in 
Legal  Procedure,  Andrew  J.  Hirschl,  Chicago  Legal  News,  September, 
1907,  page  89. 
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in  any  court  of  the  United  States  than  according  to  the  rules  of 
the  common  law/^  It  is  plain  to  any  one  who  reads  Blackstone 
or  Burrow's  Reports  that  the  practice  which  has  thus  been  stated 
was  the  common  law  practice.  But  now,  as  we  all  know,  it  is 
constantly  departed  from.  Questions  of  law,  fundamental  to  the 
right  of  action  or  defense,  are  debated  on  the  trial  often  in  the 
presence  of  the  jury.  The  trial  is  thus  protracted,  and  the  im- 
pression of  the  evidence  is  blurred.  If  the  judge  is  of  opinion 
that  the  plaintiflp  has  no  cause  of  action  he  dismisses  the  suit, 
and  the  plaintifPs  only  remedy  is  to  apply  for  a  new  trial.  At 
common  law  new  trials  were  seldom  granted.  The  verdict  dis- 
posed of  the  facts,  and  the  law,  upon  these  facts,  was  settled  by 
the  court  in  banc,  or  by  the  appellate  court,  which  usually  ren- 
dered final  judgment  to  the  great  advantage  of  suitors. 

3.    Writs  of  Error  in  Criminal  Cases. 

A  still  more  flagrant  abuse  which  exists  in  judicial  procedure 
is  also  an  innovation  upon  the  common  law.  This  is  the  unre- 
stricted right  to  a  writ  of  error  in  criminal  cases.  These  writs 
are  constantly  sued  out  solely  for  delay.  The  punishment  of 
notorious  criminals  is  constantly  being  postponed  in  violation  of 
every  principle  of  justice.  This  is  especially  flagrant  in  the 
suing  out  of  writs  of  error  from  the  Supreme  Court  of  the 
United  States  to  review  the  decision  of  the  highest  courts  of 
criminal  jurisdiction  in  the  different  states.  We  recommend  that 
no  writ  of  error  in  criminal  cases,  returnable  to  the  Supreme 
Court  of  the  United  States,  should  be  allowed,  unless  a  justice 
of  that  court  shall  certify  that  there  is  probable  cause  to  believe 
that  the  defendant  was  unjustly  convicted. 

At  common  law  there  was  no  writ  of  error  in  criminal  cases, 
nor  was  such  jurisdiction  conferred  upon  the  Supreme  Court  of 
the  United  States  until  the  organization  of  the  Circuit  Courts  of 
Appeals.  We  submit  respectfully  that  the  Circuit  Courts  of 
Appeals  are  entirely  competent  to  decide  upon  writs  of  error  in 
all  criminal  cases,  and  that  the  jurisdiction  of  the  Supreme 
Court  in  such  cases  is  generally  invoked  chiefly  for  purposes  of 
delay. 
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There  is  another  reason  why  this  jurisdiction  should  not  re- 
main longer  with  the  Supreme  Court.  The  railroad  rate  legisla- 
tion, which  has  been  adopted  by  Congress,  will  throw  upon  the 
Supreme  Court  a  great  amount  of  additional  work.  Even  now 
its  docket  is  overcrowded.  We  have  to  rely  upon  that  court  for 
the  uniformity  of  our  commercial  law,  but  the  pressure  of  bus- 
iness is  such  that  it  grants  a  certiorari  to  review  the  decisions  of 
the  Circuit  Courts  of  Appeals  very  reluctantly,  and  dismisses 
many  cases  which  do  come  before  it  on  the  ground  that  only 
questions  of  fact  are  involved,  where  formerly  the  cause  would 
have  been  heard  upon  the  merits. 

We  mention  these  facts,  not  by  way  of  criticism,  but  to  show 
that  it  is  in  the  interest  of  justice  that  this  particular  jurisdic- 
tion should  be  taken  from  the  Supreme  Court,  so  that  it  may 
have  more  time  to  dispose  of  other  matters  which  are  of  greater 
public  interest. 

It  is  not  proposed  to  divest  the  Supreme  Court  of  jurisdiction 
of  writs  of  error  in  criminal  cases  which  involve  questions  of 
constitutional  law.  It  is,  however,  essential  to  the  administra- 
tion of  justice  that  such  writs  of  error  should  not  be  sued  out  as 
a  matter  of  right,  but  only  when  a  justice  of  the, Supreme  Court 
shall  certify  that  there  is  probable  cause  to  believe  that  the  de- 
fendant was  unjustly  convicted.  It  is  well  known  that  constitu- 
tional questions  have  been  ostensibly  raised  on  the  record  upon 
frivolous  pretexts,  and  solely  for  the  purpose  of  obtaining  delay 
by  writ  of  error  returnable  to  the  Supreme  Court.  It  seems  to 
have  been  forgotten  that  society  has  an  interest  in  the  punishment 
of  criminals.  All  authorities  on  criminology  agree  that  the 
certainty  of  punishment  is  far  more  important  in  the  prevention 
of  crime  than  its  severity.  The  present  system  tends  to  make 
the  punishment  of  crime  as  uncertain  as  human  laws  can  make 
it.  The  old  maxim  is  forgotten :  "  Judex  damnatur  cum  nocens 
absolvitur" 

A  favorite  device  of  the  gentlemen  who  achieve  success  in  the 
manumission  of  murderers  and  the  protection  of  the  criminal 
classes  is  to  apply  to  a  federal  judge  for  a  writ  of  habeas  corpus. 
He  finds  there  is  no  cause  for  its  issue  and  orders  the  prisoner 
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remanded.  Then  an  appeal  is  taken  to  the  Supreme  Court  and 
the  execution  of  a  just  sentence  is  stayed,  while  hysterical  ap- 
peals are  being  made  for  pardon.  On  the  other  hand,  we  see  the 
populace,  enraged  by  the  delays  of  justice,  engaged  in  equally 
hysterical  lynching.  The  innocent  suffer.  The  guilty  escape. 
And  we  call  this  civilization. 

Every  day  we  see  fulfilled  the  words  of  the  wise  Hebrew 
monarch : 

"  Because  sentence  against  an  evil  work  is  not  executed  speed- 
ily, therefore  the  heart  of  the  sons  of  men  is  fully  set  in  them 
to  do  evil." 

To  quote  the  language  of  the  Honorable  Andrew  D.  White,  in 
an  address  delivered  at  Ithaca : 

"  While  the  number  of  murders  is  rapidly  increasing,  the  pro- 
cedure against  them  is  becoming  more  and  more  ineffective,  and 
in  the  light  of  recent  cases  in  New  York  and  elsewhere,  is  seen 
to  be  a  farce. 

"  One  of  the  worst  results  of  these  cases  is  the  growing  opinion 
among  the  people  at  large  that  men  with  money  can  so  delay 
justice  by  every  sort  of  chicanery,  that  there  is  a  virtual  im- 
munity from  punishment  for  the  highest  crimes.  I  favor  pre- 
venting appeals  based  on  mere  technical  matters  and  upon  errors 
of  trial  judges  in  trifling  matters  of  procedure  and  the  like,  which 
have  nothing  to  do  with  the  question  of  guilt  or  innocence." 

The  reforms  in  civil  procedure  which  we  recommend  have 
already  been  adopted  in  England,  to  the  satisfaction  of  the  Bar, 
and  to  the  benefit  of  litigants.  Any  one  examining  the  current 
English  reports  and  comparing  the  dates  of  the  transactions  in 
controversy  with  the  dates  of  decision,  both  of  the  courts  of 
original  jurisdiction  and  of  the  appellate  courts,  will  perceive  how 
much  more  expeditious,  and  on  the  whole  more  satisfactory, 
judicial  procedure  in  England  is  than  in  the  federal  courts  of 
this  country  and  in  many  of  the  state  courts.  The  abuses  we  com- 
plain of  formerly  existed  in  England.  They  have  been  corrected 
there,  and  if  the  American  Bar  should  urge  appropriate  action  in 
this  country,  we  are  satisfied  that  they  can  be  corrected  here. 

So  far  as  reform  in  criminal  procedure  is  concerned,  the 
grievance  of  which  we  complain  has  never  existed  in  England. 
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It  has  lately  been  thought  expedient  in  that  country  to  give  a 
restricted  right  of  appeal  in  criminal  cases,  and  to  create  a 
court  of  criminal  appeal.  It  is  provided  that  the  appellate  court 
may  reverse  the  judgment  "  if  they  think  that  the  verdict  of 
the  jury  should  be  set  aside  on  the  ground  that  it  is  unreasonable 
or  cannot  be  supported,  having  regard  to  the  evidence,  or  that 
the  judgment  of  the  court  before  whom  the  appellant  was  con- 
victed should  be  set  aside  on  the  ground  of  a  wrong  decision  of 
any  question  of  law,  or  that  on  any  ground  there  was  a  mis- 
carriage of  justice."  The  court  may  dismiss  the  appeal  "  if  they 
consider  that  no  substantial  miscarriage  of  justice  has  actually 
occurred.'^  Where  the  appeal  is  against  the  sentence,  the  appellate 
court  "  shall,  if  they  think  that  a  different  sentence  should  have 
been  passed,  quash  the  sentence  passed  at  the  trial  and  pass  such 
other  sentence  warranted  in  law  by  the  verdict  (whether  more 
or  less  severe)  in  substitution  therefor  as  they  think  ought  to 
have  been  passed." 

It  will  be  perceived  that  these  statutory  provisions  are  similar 
to  those  recommended  by  us. 

We  have  prepared  for  the  consideration  of  the  Association  the 
accompanying  draft  of  an  act  to  amend,  in  the  particulars  before 
considered,  the  judicial  procedure  of  courts  of  the  United  States. 
It  will  be  observed  that  we  make  no  special  recommendation  as 
to  reform  of  practice  in  the  state  courts.  This  we  have  done  for 
the  reason  that  the  practice  varies  greatly  in  the  different  states. 
In  some  of  them  the  practice  already  is  substantially  in  accord- 
ance with  our  recommendations.  In  other  states  where  reform  is 
required,  it  seems  to  us  probable  that  better  results  can  be  ob- 
tained by  the  action  of  the  local  Bar  Associations. 

We  recommend  for  adoption  the  following  resolution : 

"  Resolved,  That  the  American  Bar  Association  approves  the 
provisions  of  the  Bill  to  Regulate  the  Judicial  Procedure  of  the 
Courts  of  the  United  States,  reported  by  the  special  committee  to 
suggest  remedies,  and  formulate  proposed  laws  to  prevent  delay 
and  unnecessary  cost  in  litigation,  and  that  said  committee  be  con- 
tinued, and  that  it  be  instructed  to  take  such  steps  as  it  shall 
deem  expedient  to  procure  the  introduction  and  passage  of  said 
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bill  at  the  next  session  of  the  Congress  of  the  United  States,  and 
to  recommend  the  same  to  the  attention  of  the  committees  of 
Congress  to  which  said  bill  may  be  referred/' 
All  of  which  is  respectfully  submitted. 

F.  W.  Lehmann,  Chairman, 

RoscoE  Pound, 

Everett  P.  Wheeler, 

Frank  Irvine, 

Samuel  C.  Eastman, 

William  E.  Mikell, 

Henry  D.  Estabrook, 

Charles  S.  Hamlin, 

Charles  B.  Elliott, 

Charles  F.  Amidon. 

A  BILL 

To  Regulate  the  Judicial  Procedure  of  the  Courts  of  the 

United  States. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of 
the  United  States  of  America  in  Congress  Assembled: 

Section  1.  Section  1011  of  the  Revised  Statutes  of  the 
United  States  is  hereby  amended  by  adding  at  the  end  thereof 
the  following : 

"  No  judgment  shall  be  set  aside,  or  new  trial  granted,  by  any 
court  of  the  United  States,  in  any  case,  civil  or  criminal,  on  the 
ground  of  misdirection  of  the  jury  or  the  improper  admission  or 
rejection  of  evidence,  or  for  error  as  to  any  matter  of  pleading 
or  procedure,  unless,  in  the  opinion  of  the  court  to  which  appli- 
cation is  made,  after  an  examination  of  the  entire  cause,  it  shall 
affirmatively  appear  that  the  error  complained  of  has  resulted  in 
a  miscarriage  of  justice.^' — 1  U.  S.  Comp.  Stat.  715. 

Sec.  2.     Section  648  of  the  Eevised  Statutes  of  the  United 

States  is  hereby  amended  by  adding  at  the  end  thereof  the 

following : 

"  The  trial  judge  *  [shall,  in  all  cases]  may  in  any  case  submit 
to  the  jury  the  issues  of  fact  arising  upon  the  pleadings,  reserving 

^  Amended  at  the  meeting  by  omitting  words  In  brackets  and  Insert- 
ing words  in  italics,  and  recommitted. 
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any  questions  of  law  arising  in  the  case  for  subsequent  argument 
and  decision,  and  he,  and  any  court  to  which  the  case  shall  there- 
after be  taken  on  writ  of  error,  shall  have  power  to  direct  Judg- 
ment to  be  entered  for  either  party  non  obstante  veredicto." — 1 
TJ.  S.  Comp.  Stat.  525. 

Sec.  3.  Section  709  of  the  Revised  Skitutes  of  the  United 
States  is  hereby  amended  by  adding  at  the  end  thereof  the 
following : 

"  No  writ  of  error  shall  be  issued  in  any  criminal  case  unless 
a  justice  of  the  Supreme  Court  shall  certify  that  there  is  prob- 
able cause  to  believe  that  the  defendant  was  unjustly  convicted." 
—1  U.  S.  Comp.  Stat.  575. 

Sec.  4.  Section  764  of  the  Revised  Statutes  of  the  United 
States  is  hereby  amended  by  adding  at  the  end  thereof  the 
following : 

*'  No  such  appeal  shall  be  taken  unless  a  justice  of  the  Su- 
preme Court  has  certified  that  there  is  probable  cause  to  believe 
that  the  petitioner  in  such  habeas  corpus  proceeding  is  unjustly 
deprived  of  his  liberty." — 1  U.  S.  Comp.  Stat.  695. 

Sec.  6.  Section  5  of  the  act  entitled  "  An  Act  to  establish 
Circuit  Courts  of  Appeals  and  to  define  and  regulate,  in  certain 
cases,  the  jurisdiction  of  the  courts  of  the  United  States,  and  for 
other  purposes,"  approved  March  31,  1891,  as  the  same  has  been 
amended  by  an  Act  of  Congress,  approved  January  20,  1897,  is 
hereby  amended  by  striking  out  therefrom  the  words  "  in  cases  of 
conviction  of  a  capital  crime,"  and  by  adding  at  the  end  thereof 
the  following : 

"  No  writ  of  error  returnable  to  the  Supreme  Court  shall  be 
issued  in  any  criminal  case,  unless  a  justice  of  the  Supreme 
Court  shall  certify  that  there  is  probable  cause  to  believe  that  the 
defendant  was  unjustly  convicted."— 26  Stat.  827;  29  Stat.  492; 
1  U.  S.  Comp.  Stat.  549. 

Sec.  6.  The  act  entitled  "An  Act  to  withdraw  from  the 
Supreme  Court  jurisidiction  of  criminal  cases,  not  capital,  and 
confer  the  same  on  the  Circuit  Courts  of  Appeals,"  approved 
January  20,  1897,  is  hereby  amended  by  striking  out  the  words 
"  not  capital,"  so  that  the  same  shall  read : 
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"  Appeals  or  writs  of  error  may  be  taken  from  the  District 
Courts  or  Circuit  Courts  to  the  proper  Circuit  Court  of  Appealrt 
in  cases  of  conviction  of  an  infamous  crime." 

And  by  adding  at  the  end  of  said  act  the  following : 

"  Such  writ  of  error  in  criminal  cases  shall  only  be  allowed  by 
a  judge  of  the  Circflit  Court  and  shall  not  issue  until  he  Las 
certified  that  there  is  probable  cause  to  believe  that  the  defendant 
was  unjustly  convicted."— 29  Stat.  492;  1  U.  S.  Comp.  Stat.  649. 


APPENDIX. 

Statutes  (in  Their  Present  Form)  Proposed  to  hm 
Amended  by  Preceding  Bill. 

U.  S.  Eev.  Stot.,  Sec.  1011.    (As  amended  1876.) 

Reversal  on  Error  Limited, — ^There  shall  be  no  reversal  in  the 
Supreme  Court,  or  in  a  Circuit  Court  upon  a  writ  of  error,  for 
error  in  ruling  any  plea  in  abatement,  other  than  a  plea  t«)  the 
jurisdiction  of  the  court,  or  for  any  error  in  fact. 

Ibid.,  Sec.  648. 

Issues  of  Fact,  When  to  be  Tried  by  Jury, — ^The  trial  of  issues 
of  fact  in  the  Circuit  Courts  shall  be  by  jury,  except  in  cases  of 
equity  and  of  admiralty  and  maritime  jurisdiction,  and  except  ns 
otherwise  provided  in  proceedings  in  bankruptcy,  and  by  the  next 
section. 

Ibid.,  Sec.  709.    (As  amended  1876.) 

Judgments  and  Decrees  of  State  Courts  on  Writ  of  Error.— 

A  final  judgment  or  decree  in  any  suit  in  the  highest  court 
of  a  state,  in  which  a  decision  in  the  suit  could  be  had,  where 
is  drawn  in  question  the  validity  of  a  treaty  or  statute  of,  or 
an  authority  exercised  under,  the  United  States,  and  the  de- 
cision is  against  their  validity;  or  where  is  drawn  in  question 
tlie  validity  of  a  statute  of,  or  an  authority  exercised  under  any 
slate,  on  the  ground  of  their  being  repugnant  to  the  Constitution, 
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'ies  or  laws  of  the  United  States,  and  the  decision  is  in  favor 
ir  validity;  or  where  any  title,  right,  privilege  or  ini- 
is  claimed  under  the  Constitution,  or  any  treaty  or 
or  commission  held  or  authority  exercised  under,  the 
^es,  and  the  decision  is  against  the  title,  right,  privi- 
mity  specially  set  up  or  claimed,  by  either  party, 
istihition,  treaty,  statute,  commission  or  authority, 
ined  and  reversed  or  affirmed  in  the  Supreme 
of  error.    The  writ  shall  have  the  same  effect 
ir  decree  complained  of  had  been  rendered  or 
^uurt  of  the  United  States, 
.le  Supreme  Court  may  reverse,  modify  or  affirm  the  judg- 
ment or  decree  of  such  state  court,  and  may,  at  their  discretion, 
award  execution  or  remand  the  same  to  the  court  from  which  it 
was  removed  by  the  writ. 

Ibid.,  Sec.  764.     (As  amended  1885.) 

Appeals  to  Supreme  Court — From  the  final  decision  of  such 
Circuit  Court  an  appeal  may  be  taken  to  the  Supreme  Court  in 
the  cases  described  in  the  preceding  section. 

Act  to  Establish  Circuit  Courts  of  Appeals: 

Sec.  6.  That  appeals  or  writs  of  error  may  be  taken  from  the 
District  Courts  or  from  the  existing  Circuit  Courts  direct  to  the 
Supreme  Court  in  the  following  cases : 

In  any  case  in  which  the  jurisdiction  of  the  court  is  in  issue; 
in  such  cases  the  question  of  jurisdiction  alone  shall  be  certified 
to  the  Supreme  Court  from  the  court  below  for  decision. 

From  the  final  sentences  and  decrees  in  prize  causes. 

In  cases  of  conviction  of  a  capital  crime. 

In  any  case  that  involves  the  construction  or  application  of 
the  Constitution  of  the  United  States. 

In  any  case  in  which  the  constitutionality  of  any  law  of  the 
United  States,  or  the  validity  or  construction  of  any  treaty  made 
under  its  authority,  is  drawn  in  question. 

In  any  case  in  which  the  constitution  or  law  of  a  state  is 
claimed  to  be  in  contravention  of  the  Constitution  of  the  United 
States. 
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Nothing  in  this  Act  shall  affect  the  jurisdiction  of  the  Su- 
preme Court  in  cases  appealed  from  the  highest  court  of  a  state, 
nor  the  construction  of  the  statute  providing  for  review  of  such 
cases. 

Act  to  Withdraw  from  the  Supreme  Court  Jurisdiction  of 
Criminal  Cases,  not  Capital: 

That  so  much  of  Section  5  of  the  Act  entitled  "  An  Act  to 
establish  Circuit  Courts  of  Appeals  and  to  define  and  regulate 
in  certain  cases  the  jurisdiction  of  the  courts  of  the  United 
States,  and  for  other  purposes,"  approved  March  third,  eighteen 
hundred  and  ninety-one,  as  reads  "  in  cases  of  conviction  of  a 
capital  or  otherwise  infamous  crime,'^  be  amended  by  striking 
out  the  words  "  or  otherwise  infamous,"  so  that  the  same  will 
read  "  in  cases  of  conviction  of  a  capital  crime  " ;  and  that  ap- 
peals or  writs  of  error  may  be  taken  from  the  District  Courts 
or  Circuit  Courts  to  the  proper  Circuit  Court  of  Appeals  in  cases 
of  conviction  of  an  infamous  crime,  not  capital :  Provided,  That 
no  case  now  pending  in  the  Supreme  Court  or  in  which  an  ap- 
peal or  writ  of  error  shall  have  been  taken  or  sued  out  before  the 
passage  of  this  Act  shall  be  hereby  affected,  but  in  all  such  cases 
the  jurisdiction  of  the  Supreme  Court  shall  remain,  and  said 
Supreme  Court  shall  proceed  therein  as  if  this  Act  had  not  been 
passed. 


Since  this  report  was  drafted,  the  committee  has  learned  from 
one  of  its  members,  Charles  E.  Littlefield,  of  Maine,  that  a  bill 
introduced  by  him  at  the  last  session  of  Congress  became  a  law 
March  10,  1908.    It  is  as  follows : 

"  Be  it  enacted,  etc. :  That  from  a  final  decision  of  a  court  of 
the  United  States,  in  a  proceeding  in  habeas  corpus,  where  the 
detention  complained  of  is  by  virtue  of  process  issued  out  of  a 
state  court,  no  appeal  to  the  Supreme  Court  shall  be  allowed, 
unless  the  United  States  court  by  which  the  final  decision  was 
rendered,  or  a  justice  of  the  Supreme  Court,  shall  be  of  opinion 
that  there  exists  probable  cause  for  an  appeal,  in  which  event,  on 
allowing  the  same,  the  said  court  or  justice  shall  certify  that 
there  is  probable  cause  for  such  allowance." 
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This  Act  is  entirely  in  harmony  with  the  recommendation  of 
the  committee  proposing  an  amendment  to  Section  764  of  the 
Revised  Statutes.  But  it  does  not  go  as  far  as  the  committee's 
recommendation.  It  is  limited  to  appeals  where  the  detention 
complained  of  is  by  virtue  of  process  issued  out  of  a  state  court. 

Probably  the  abuses  of  the  right  of  appeal  in  habeas  corpus 
cases  have  been  more  flagrant  where  attempts  have  been  made  to 
review  in  the  federal  courts  commitments  by  the  state  courts. 
But  the  abuse  exists  where  the  commitment  is  under  process 
issuing  out  of  the  federal  courts.  We  recommend,  therefore,  tho 
extension  of  the  principle  of  the  Act  of  1908  to  both  classes  of 
cases. 

« 

MINORITY    REPORT. 

I  have  before  me  the  draft  of  a  report  of  the  sub-committee, 
sent  me  some  days  ago.  I  regret  being  unable  to  agree  fully 
with  the  report,  and  beg  to  submit  to  my  fellow  members  the 
following. 

The  proposed  report  has  two  distinct  branches,  while  there  is 
some  confusion  in  the  arrangement  of  the  matter.  The  main 
portion  of  the  first  part,  ending  at  the  middle  of  page  7,  is 
devoted  to  Civil  Procedure,  all  of  part  two,  beginning  with  the 
figure  3  on  page  7,  is  devoted  to  Criminal  Appeals.  With  the 
latter  part  I  am  more  nearly  in  accord  than  with  the  first  part, 
which  as  I  believe  is  founded  in  misconception  and  is  wholly 
wrong. 

It  is  gratifying,  in  view  of  the  discussion  of  the  paper  of  Ih© 
Chairman  of  the  sub-committee,  read  two  years  ago,  and  which 
gave  rise  to  this  committee,  to  observe  the  desire  expressed  to 
return  to  the  principles  of  the  common  law.  I  submit,  however, 
that  the  argument  of  the  report  and  the  recommendations  as 
formulated  are  diametrically  opposed  to  the  principles  of  com- 
mon law  procedure. 

They  are  more  in  accord  with  the  civil  law,  the  French  law,  the 
admiralty  procedure,  and  the  practice  in  chancery  courts  where 
the  common  law  jury  trial  is  not  required. 
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Stripped  of  all  verbiage  and  stated  in  plain  English  the  ques- 
tion is :  Does  this  committee  wish  to  recommend  that  this  Asso- 
ciation advocate  that  the  essential  feature  of  the  jury  trial  in 
common  law  cases,  civil  and  criminal,  shall  be  so  changed  that 
the  verdict  shall  be  merely  advisory,  leaving  it  to  the  appellate 
judges  to  enter  any  judgment  their  sense  of  justice  dictates? 

I  venture  to  submit  that  this  report  is  founded  in  a  miscon- 
ception of  the-  most  fundamental  principles  of  law.  It  is  based 
upon  the  idea  of  making  the  result  of  all  litigation  depend  upon 
the  judge's  conception  of  justice  and  right,  thereby  substi- 
tuting for  the  Anglo-American  conception  of  the  judicial  office 
(viz.,  the  application  of  legal  justice  according  to  the  spirit  of 
fixed  rules  and  principles  of  law  and  procedure)  the  French  and 
civil  law  idea  of  giving  the  praetor  or  the  judge  the  power  to 
«pply  his  ideas  of  justice.  No  one  has  in  recent  year*  admon- 
ished us  of  the  spirit  of  the  common  law  in  its  purpose  to  exclude 
this  unruly  idea  and  base  society  upon  legal  justice,  or  justice 
according  to  law,  better  than  Sir  Frederick  Pollock.  In  this  he 
but  follows  and  states  in  a  different  way  the  American  idea  of 
"  a  government  of  law." 

The  report  professes  to  invoke  the  name  of  Lord  Mansfield, 
affirming  that  the  recommendation  is  in  accord  with  the  common 
law  practice  as  it  existed  at  the  time  of  Lord  Mansfield,  and 
then  quotes  Stephen  to  prove  it.  Not  to  lay  stress  upon  the  fact 
that  over  half  a  century  divides  these  two  men,  the  statement  is 
not  happy,  and  the  statement  of  Stephen  is  opposed  to  the  pro- 
posed amendments  to  our  law.  The  practice  of  Lord  Mansfield 
in  reference  to  juries  brought  down  upon  him  the  strong  in- 
vective of  Junius  and  the  displeasure  of  the  people. 

As  to  the  statement  of  Henry  John  Stephen,  his  statement  has 
nothing  whatever  to  do  with  allowing  the  appellate  judge  to 
examine  the  facts  and  pronounce  a  judgment  contrary  to  the 
verdict.  It  does  have  much  to  do  with  the  common  law  province 
of  the  judge,  who  is  required  from  the  whole  record  to  decide 
"  according  to  the  legal  right,"  This  is  precisely  Sir  Frederick 
Pollock^s  '^  justice  according  to  law."  It  but  follows  the  ancient 
principle  upon  which  our  system  is  based.    Broom's  Max.,  8th 
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od.,  p.  84.  Is  it  to  be  argued  that  Stephen's  "  legal  right "  is 
equal  to  the  expression  in  the  last  two  lines  of  Section  1  of  the 
proposed  law,  "  miscarriage  of  justice  ^'  ? 

Is  it  to  be  argued  that  the  common  law  sanctioned  anything 
like  Section  2  ?  If  we  are  going  to  introduce  such  an  innovation, 
let  us  not  seek  to  make  it  appear  that  we  attempt  to  invoke  the 
wisdom  of  the  common  law. 

This  report  speaks  of  certain  evils  and  the  remedy  for  them. 
I  venture  to  believe  the  evils  are  exaggerated,  the  source  of  the 
just  complaint  traceable  to  other  sources  than  those  mentioned, 
and  the  remedy  to  be  found  in  another  direction  than  that  sug- 
gested.   Let  us  examine  these  matters  in  detail. 

Evil  No.  1, — Disposition  of  judges  to  decide  on  technical 
grounds. 

Remedy  Proposed, — To  let  the  judges  decide  according  to  their 
notions  of  justice. 

Justification  Offered, — It  was  the  common  law. 

Refutation, — It  never  was  the  common  law.  It  would  be  the 
destruction  of  the  jury  trial  and  the  substitution  of  individual 
discretion  for  "  due  pi'ocess  of  law."  It  would  substitute  abso- 
lutism for  justice  according  to  law.  Sections  1  and  2  are  clearly 
unconstitutional  and  no  party  in  Congress  would  support  them. 

Evil  No.  2. — Tendency  of  judges  to  determine  according  to 
strict  legal  rules  and  reverse  if  there  has  been  any  infraction. 
This  makes  the  trial  a  game  of  skill,  without  regard  to  the  merits. 

Remedy  Proposed. — Let  the  appellate  judges  decide  as  they 
see  fit,  nan  obstante  veredicto. 

Refutation. — The  every-day  application  of  the  well-established 
rules  passing  under  the  name  of  "harmless  error"  and  "non- 
prejudicial error"  is  a  complete  refutation  of  the  statement. 

Evil  No.  S. — Men  with  money  can  delay  justice  and  secure 
immunity. 

Remedy  Suggested. — Prevent  appeal  on  technical  matters  and 
errors  on  trifling  matters  of  procedure;  require  a  certificate  of 
probable  error. 

Refutation. — Would  the  assurance  that  the  power  of  judges 
was  absolute  and  not  reviewable  prevent  the  influence  of  money  ? 
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Here  is  an  incongruity  of  argument.  Money  or  power  influences 
the  judges,  the  judges  are  inclined  to  evade  justice  by  techni- 
cality. But  give  the  judges  unrestricted  power  under  the  un- 
definable  terms  of  "  justice,"  and  "  the  merits  " — ^let  them  do  as 
they  see  fit.  Will  this  change  the  judges  or  counteract  the  in- 
fluences of  money  or  "  the  pull "  ? 

If  it  is  true  that  our  judges  are  venal,  the  remedy  does  not  lie 
in  granting  them  unrestricted  power.  If  money  or  pull  in- 
fluences some  judges  the  remedy  lies  in  other  directions. 

The  Hebrew  law  and  the  civil  law  gave  unbridled  power  to 
the  judges.  The  words  of  the  "  wise  Hebrew  monarch  "  quoted 
(that  "  because  sentence  against  an  evil  work  is  not  executed 
speedily,"  etc.)  prove  only  that  their  system  did  not  work  well. 
They  do  not  tend  to  prove  that  summary  criminal  procedure  is 
wiser  than  one  where  there  is  deliberation  and  appeal. 

Justice  at  Rome,  even  in  its  best  days,  depended  too  much  on 
the  discretion  of  the  judge,  and  we  see  illustrations  of  it  in  the 
French  law.  The  ancient  common  law  left  justice  in  important 
matters  to  the  jury,  with  the  power  in  the  judges  to  control  arbi- 
trary action.  After  the  conquest  the  tendency  at  times  ran  to- 
wards extreme  judicial  discretion  till  this  was  checked  and  the 
course  which  the  Anglo-Saxon  people  desired  was  pointed  out  by 
their  various  charters  and  the  creation  of  courts  with  established 
modes  of  procedure. 

The  one  distinctive  feature  of  the  common  law  was  the  jury 
system  and  the  consequent  establishment  of  the  two  jurisdictions, 
legal  and  equitable,  with  their  divergent  modes  of  procedure. 
The  judge's  discretion  was  very  little  in  the  former,  very  great 
in  the  latter,  and  for  reasons  too  well  understood  to  bear 
repeating. 

This  separation  of  the  province  of  the  judge  and  jury  is  one  of 
the  greatest  safeguards  of  justice,  a  part  of  tlie  system  of  checks 
and  balances  which  our  jurisprudence  has  devised,  admitting 
the  people  at  all  times  to  participate  in  the  great  end  of  govern- 
ment, the  administration  of  justice.  See  Broom,  Max.,  8th  ed., 
star  p.  84. 

Against  this  unlimited  judicial  power  our  ancestors  erected  the 
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barrier  of  the  trial  by  jury.  What  Blackstone  says  of  the  insti- 
tution^ and  it  is  one  of  our  fundamental  institutions,  is  just  as 
true  today  as  when  uttered,  and  his  summary  covers  every  phase 
of  existing  conditions  and  applies  directly  to  this  report.  See 
3  Blackstone,  star  p.  379. 

We  are  all  aware  that  at  times  there  has  been  a  disposition  to 
question  the  efficiency  of  trial  by  jury.  Because  of  this  it  is  wise 
to  consider  the  views  of  men  whose  attainments,  achievements 
and  experience  entitle  their  views  to  great  weight.  It  was  my 
privilege  nearly  thirty  years  ago  to  attend  a  meeting  of  the  New 
York  Bar  Association  at  which  the  subjects  of  reformed  pro- 
cedure, as  well  as  the  jury  system,  were  discussed  by  the  great 
jurists  whose  names  have  been  closely  identified  with  these  sub- 
jects. I  there  heard  Mr.  Justice  Miller  give  utterance  to  the 
views  which  are  expressed  by  Judge  Dillon  in  his  lectures.  See 
Dillon,  Law  and  Jurisprudence,  pp.  121  to  123.  He  quotes 
Justice  Miller's  views.  See  Dillon,  Law  and  Jurisprudence,  p. 
123,  note.  See  also  Judge  Dillon's  views  in  Eeport  of  Uni- 
versal Congress  of  Lawyers  and  Jurists  (St.  Louis,  1904),  p.  173. 

I  will  add  but  one  more,  but  it  is  worth  more  than  all  the 
mere  opinions  which  can  be  arrayed  against  it,  while  no  opinion 
can  add  weight  to  those  just  referred  to.  The  late  Austin  Ab- 
bott gives  the  following :  "  Jiul^e  Willard  Bartlett,  in  closing  up 
the  work  of  the  Supreme  Court  in  Brooklyn,  in  anticipation  of 
the  new  organization  of  the  appellate  branch  of  the  courts  and 
the  merger  of  the  Superior  City  Courts,  gives  some  information 
as  to  the  results  of  trial  by  jury  of  a  kind  which  ought  to  be  more 
familiar  to  the  profession  and  to  the  public.  He  says :  'During 
the  eleven  years  of  my  judicial  service  I  have  kept  a  careful 
record  of  the  jury  cases  which  have  been  tried  before  me,  and  an 
examination  of  my  note-book  shows  that  it  is  only  in  twenty  per 
cent  of  all  the  jury  cases  that  are  tried  that  any  appeal  whatever 
is  taken.  So  that,  as  to  eighty  litigations  out  of  every  hundred, 
what  is  done  by  the  jury  is  done  finally  and  forever.^  This  is 
striking  confirmation  of  the  conclusion  in  which  the  voting  popu- 
lation are  evidently  settled,  namely  that  trial  by  jury,  notwith- 
standing the  burden  it  imposes  of  time  and  money  upon  the 
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community,  is  on  the  whole  a  useful  and  successful  method  of 
determining  the  great  mass  of  controversies  which  arise  among 
men.  Philosophers  have  never  been  satisfied  with  it;  business 
men  in  the  great  centers  of  commerce  who  escape  jury  duty  do 
not  esteem  it  highly;  but  the  average  citizen  throughout  the 
country  who  participates  in  the  work,  commonly  at  this  incon- 
venience, sees  constantly  its  real  value/^ 

The  trial  of  causes  under  our  system  has  been  likened  to  a 
game,  where  skill  gives  an  advantage;  but  is  not  this  inherent  in 
the  nature  of  judicial  proceedings,  and  will  that  element  be 
lessened  by  the  proposed  change  ?  That  probable  right,  which  is 
the  nearest  we  can  attain,  lies  at  the  basis  of  circumstantial  evi- 
dence, and  a  master  of  that  subject  has  not  hesitated  to  affirm 
that  most  civil  cases  are  to  be  determined  on  probability :  Bur- 
rill,  Circumstantial  Evidence.  See  also  Standard  Oil  Co.  vs.  Van 
Etten,  107  U.  S.  335.  In  criminal  cases,  this  is  to  some  extent 
restrained  by  the  favoring  presumption  of  innocence. 

The  Supreme  Court  of  Missouri  recently  said :  "  The  genius 
of  our  law  does  not  claim  for  it  infallibility;  it  recognizes  that 
there  is  an  element  of  uncertainty  that  enters  into  every  forensic 
contest,  which  human  wisdom  cannot  always  make  certain,  and 
its  aim  is  to  come  as  close  to  the  right  as  the  means  at  hand  will 
permit.  Under  our  system  of  jurisprudence  the  jury  is  the  tri- 
bunal to  which  questions  of  this  kind  are  submitted  for  deter- 
mination, and  with  all  their  human  liability  to  err,  we  have 
never  yet  discovered  any  better  tribunal  for  the  trial  of  quesr- 
tions  of  fact,  even  where  highly  scientific  propositions  are  in- 
volved. Science  itself  appeals  to  common  sense  for  its  recog- 
nition. On  the  question  of  whether  or  not  the  blow  caused  the 
cancer,  if  the  jury  had  found  either  way,  the  verdict  would  have 
had  honest,  intelligent,  scientific  testimony  to  support  it.'* 

Any  suggestion  which  would  eliminate  skill  from  the  equation 
would  doubtless  be  welcomed;  but  so  long  as  forensic  art  has  a 
place,  or  logic  is  given  weight,  skill  and  capacity  will  play  an 
important  part.  Any  suggestion  that  will  eliminate  the  baneful 
influence  of  power,  whether  that  be  money  or  influential  friends, 
will  be  welcome,  but  nothing  in  this  report  tends  in  that 
direction. 
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The  proposed  bill,  so  far  as  it  relates  to  civil  appeals,  is  in 
derogation  of  the  common  la\r,  and  is  unconstitutional. 

In  support  of  this,  I  beg  to  submit  the  following  extracts 
from  the  writings  of  great  jurists. 

Appellate  jurisdiction,  as  understood  by  the  common  law, 
originally  meant  only  the  power  to  review  the  decision  of  the 
inferior  tribunals  for  errors  of  law,  except  in  chancery  and  ad- 
miralty cases. 

The  interpretation  of  the  phrase  "re-examination  of  facts,'* 
when  found  in  statutes  conferring  appellate  jurisdiction,  is  a 
necessary  element  in  the  proper  constrtLction  of  the  statutory 
provision  embodying  the  phrase,  and  this  must,  of  course,  in- 
volve a  consideration  of  the  common  law  relating  to  the  relative 
power  of  judge  and  jury. 

The  Ancient  Jury  Trial, — Wilson,  in  his  lectures  before  the 
Pennsylvania  Law  School,  in  1790-2,  states  the  relative  power 
of  judges  and  juries  as  to  the  trial  of  questions  of  fact  and  law : 
"From  a  statute  made  in  the  thirteenth  year  of  Edward  the 
First,  usually  called  the  Statute  of  Westminster  the  Second,  it 
appears  that  the  contest  between  judges  and  juries  concerning 
their  relative  powers,  ran,  at  that  time,  in  a  direction  very  differ- 
ent from  that  which  it  has  taken  since.  The  judges  then  were 
disposed  to  compel  the  jury  to  find  the  law  as  well  as  the  fact, 
the  jury  were  disposed  to  show  the  truth  of  the  fact  only,  and 
to  refer  to  the  court  the  determination  of  the  law.  The  statute 
interposed,  and  declared  the  discretionary  power  of  the  jury  to 
do  which  of  the  two  they  thought  most  proper.  *  It  ordained 
that  the  justices  asaigned  to  take  assizes  shall  not  compel  the 
jurors  to  say  precisely  whether  it  is  or  is  not  a  disseisin/  A 
general  verdict  of  this  kind  included  the  question  of  law  as  well 
as  the  question  of  fact.  *  It  is  suflScient  that  they  show  the 
truth  of  the  facts  and  pray  the  assistance  of  the  justices.  But 
if  they  will  voluntarily  say  whether  it  is  or  is  not  a  disseisin 
their  verdict  shall  be  received  at  their  own  peril.''*  He  then 
quotes  Coke  to  show  that  this  statute  was  in  affirmance  of  the 
common  law. 

Story,  in  considering  the  effect  of  the  language  of  the  Con- 
stitution of  the  United  States  as  adopted  before  the  amendments 
protecting  the  jury  trial,  viz.,  "  The  Supreme  Court  shall  have 
appellate  jurisdiction,  both  of  law  and  fact,  with  such  excep- 
tions and  under  such  regulations  as  the  Congress  shall  make," 
says :  "  The  most  usual  modes  of  exercising  appellate  jurisdic- 
tion^ at  least  those  which  are  most  known  in  the  United  States^ 
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are  by  writ  of  error,  or  by  appeal,  or  by  some  process  of  re- 
moval of  a  suit  from  an  inferior  tribunal.  An  appeal  is  a  pro- 
cess of  civil  law  origin,  and  removes  a  cause,  entirely  subjecting 
the  facts  as  well  as  the  law  to  a  review  and  a  re-trial.  A  writ  of 
error  is  a  process  of  common  law  origin,  and  it  removes  nothing 
for  re-examination  but  the  law.  The  former  is  usually  adopted 
in  equity  and  admiralty  jurisdiction,  the  latter  in  suits  at  com- 
mon law  tried  by  jury," 

He  continues  in  the  next  section :  "  It  is  observable  that  the 
language  of  the  Constitution  is,  that  *  the  Supreme  Court  shall 
have  appellate  jurisdiction,  both  as  to  the  law  and  fact/  The 
provision  was  a  subject  of  no  small  alarm  and  misconstruction 
at  the  time  of  the  adoption  of  the  Constitution,  as  it  was  sup- 
posed to  confer  on  the  Supreme  Court,  in  the  exercise  of  its 
appellate  jurisdiction,  the  power  to  review  the  decision  of  a 
jury  in  mere  matters  of  fact,  and  thus  in  effect  destroy  the 
validity  of  their  verdict,  and  to  reduce  to  a  mere  form  the  right 
of  a  trial  by  jury  in  civil  cases.  The  objection  was  at  once 
seized  hold  of  by  the  enemies  of  the  Constitution,  and  it  was 
pressed  with  an  urgency  and  zeal  which  were  well-nigh  pre- 
venting its  ratification.  There  is  certainly  some  foundation,  in 
the  ambiguity  of  the  language,  to  justify  an  interpretation  that 
such  a  review  might  constitutionally  be  within  reach  of  the  ap- 
pellate power,  if  Congress  should  choose  to  carry  it  to  that 
extreme  latitude.  But,  practically  speaking,  there  was  not  the 
slightest  danger  that  Congress  would  ever  adopt  su^h  a  course, 
even  if  it  were  within  their  constitutional  authority,  since  it 
would  be  at  variance  with  all  the  habits,  feelings  and  insiitu- 
tions  of  the  whole  country.  At  least  it  might  be  aflSrmed  that 
Congress  would  scarcely  take  such  a  step  until  the  people  were 
prepared  to  surrender  all  the  great  securities  of  their  civil  as 
well  as  of  their  political  rights  and  liberties,  and  in  such  an 
event  the  retaining  of  the  trial  by  jury  would  be  a  mere  mockery. 
The  real  object  of  the  provision  was  to  retain  the  power  of  re- 
viewing the  fact  as  well  as  the  law,  in  cases  of  equity  and 
admiralty  and  maritime  jurisdiction,  and  the  manner  in  which 
it  is  expressed  was  probably  occasioned  by  the  desire  to  avoid 
the  introduction  of  the  subject  of  a  trial  by  jury  in  civil  cases, 
upon  which  the  convention  was  greatly  divided  in  opinion.'^ 

Hamilton  entered  into  an  elaborate  examination  of  the  sub- 
ject, in  which  he  contended  that  the  phrase  quoted  meant  no 
more  than  a  re-examination  of  the  facts  in  ord&r  to  apply  the 
law,  and  in  no  event  could  it  fairly  be  construed  to  mean  a  sub- 
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sritution  of  the  opinion  of  the  appellate  tribunal  for  the  verdict 
of  a  jury,  on  a  pure  question  of  fact. 

Of  these  arguments  of  Mr.  Hamilton  the  same  author  con- 
tinues :  "  These  views,  however  reasonable  they  may  seem  to 
considerate  minds,  did  not  wholly  satisfy  the  popular  opinion, 
and  as  the  objection  had  a  vast  influence  upon  public  opinion, 
and  amendments  were  proposed  by  various  state  conventions  on 
this  subject,  Congress  at  its  first  session,  under  the  guidance  of 
the  friends  of  the  Constitution,  proposed  an  amendment,  which 
was  ratified  by  the  people,  and  is  now  incorporated  into  the 
Constitution.  It  is  in  these  words :  *  In  suits  at  common  law, 
where  the  value  in  controversy  shall  exceed  twenty  dollars,  the 
right  of  a  trial  by  jury  shall  be  preserved.  And  no  fact  tried 
by  a  jury  shall  be  otherwise  re-examined  in  any  court  of  the 
United  States  than  according  to  the  rules  of  the  common  law.' 
This  amendment  completely  struck  down  the  objection,  and  has 
secured  the  right  of  a  trial  by  jury  in  civil  cases,  in  the  fullest 
latitude  of  the  common  law.'' 

Judgment  on  Appeal, — The  right  of  the  appellate  tribunal  to 
render  final  judgment  contrary  to  the  effect  of  the  verdict  of  the 
jury  is  a  question  of  great  importance,  and  if  by  any  evasion  or 
misconception  of  the  law  the  practice  is  indulged,  trial  by  jury 
is,  as  Judge  Story  remarked,  substantially  denied. 

It  has  been  held  in  Illinois  that  the  appellate  tribunal  might 
reverse  Vithout  remanding  the  cause  on  a  determination  of  the 
facts  different  from  those  found  by  the  jury  and  enter  a  judg- 
ment for  the  appellant  or  plaintiff  in  error,  but  this  decision 
cannot  be  supported  in  principle  and  seems  to  have  been  receded 
from  in  a  later  case. 

That  the  court  has  the  right  to  enter  judgment  on  facts  ad- 
mitted by  the  pleading  or  the  legal  effect  of  special  findings, 
is  unquestioned,  nor  does  the  court  invade  the  province  of  the 
jury  by  directing  a  verdict. 

It  is  old  law  that  if  a  judgment  be  given  against  the  plaintiff 
and  he  brings  error,  the  judgment  shall  not  only  be  reversed, 
but  the  courts  shall  also  give  such  judgment  as  the  court  below 
should  have  given,  and  no  doubt  an  appellate  tribunal  may 
reverse  without  remanding  where  the  circuit  judge  should  have 
directed  a  verdict.  But  to  hold  that  the  appellate  tribunal 
may  in  any  ease  rest  a  final  decision  against  either  party  upon 
a  determination  of  a  controverted  issue  of  fact  different  from 
that  found  in  a  verdict  is  unauthorized  and  contrary  to  the 
right  to  trial  by  jury. 

The  proper  rule  is  that  announced  by  the  Supreme  Court  of 
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Ohio,  that  where  an  appellate  tribunal  reverses  on  the  ground 
that  the  judgment  is  not  sustained  by  evidence  or  is  against 
the  weight  of  evidence,  the  cause  must  be  remanded  for  a  new 
trial,  except  where  the  judgment  is  the  result  of  some  motion 
or  order,  but  where  controlling  facts  are  conceded  by  pleadings 
or  admissions,  so  that  the  error  lies  in  the  application  of  the 
law  to  facts,  the  appellate  tribunal,  after  reversing,  may  render 
such  judgment  as  the  court  below  should  have  rendered  under 
like  circumstances. 

As  to  the  sections  relating  to  criminal  appeals  and  habeas 
corpus,  with  certain  verbal  changes,  I  am  willing  to  unite  in 
recommending  them,  because  I  have  faith  in  the  jury  trial,  pre- 
sided over  by  a  judge  having  the  power  to  grant  new  trials.  I 
have  faith  in  the  appellate  judges  of  our  land  not  to  deny  justice 
to  the  poor.  I  have  faith  in  our  profession  to  espouse  the  cause 
of  the  poor  man  who  is  convicted.  I  would  suggest  the  word 
"  illegally  "  instead  of  "  unjustly  '*  in  Sections  3,  4,  5  and  6,  be- 
cause I  believe  in  leaving  the  moral  justice  in  such  cases  with  the 
verdict  of  the  jury,  unless  the  appellate  judges  can  say  that  there 
has  been  legal  error,  which  includes  a  verdict  unsupported  by 
the  evidence.  This  does  no  violence  to  the  common  law;  the 
other  opens  the  door  to  a  new  power  in  the  judges — the  very 
opposite,  as  I  apprehend,  of  the  purpose  of  the  framers  of  these 
sections.  I,  therefore,  recommend  that  action  upon  Sections  1 
and  2  of  the  proposed  bill  be  postponed  until  a  meeting  of  the 
committee  can  be  had,  where  they  can  be  duly  discussed  and  con- 
sidered; and  that  the  other  sections  be  changed  as  suggested  and 
approved. 

Respectfully  submitted, 

James  D.  Andrews. 
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REPORT 

or  THE 

COMMITTEE   ON    FEDERAL   COURTS. 

The  underBigned,  the  only  members  of  this  committee  in 
attendance,  report  that  the  Chairman  of  the  committee  is  absent; 
that  the  committee  have  never  been  called  together  by  the 
Chairman  from  which  they  conclude  that  he  has  had  no  matters 
to  lay  before  the  committee. 

They  further  report  that  they  have  been  requested  at  this 
meeting,  to  submit  a  resolution  recommending  that  Congress 
enact  a  law  providing  for  retired  federal  judges  holding  court 
in  the  necessary  absence  of  the  regular  judges,  sucli  retired 
judges  to  act  only  if  willing  so  to  do,  and  act  without  compen- 
sation outside  their  jegular  exepnses  incidental  to  attending 
and  holding  court.  The  undersigned  are  advised  that  a  resolu- 
tion to  this  effect  will  be  offered  at  this  meeting  and  it  seems 
to  them  that  a  law  containing  suitable  provisions  to  the  end 
indicated  would  be  desirable. 

Accordingly,  the  undersigned  recommend  that  the  resolution 
if  offered  be  referred  to  the  proper  committee. 

Respectfully, 

Rodney  A.  Mebcur, 
Edmund  F.  Trabue. 

For  Committee, 
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RKPORT 

OF  THB 

COMMITTEE  ON  TITLE  TO  REAL  ESTATE. 

To  the  American  Bar  Association: 

The  occasion  for  the  appointment  of  your  Special  Committee 
on  "  Title  to  Real  Estate ''  arose  from  a  desire  to  have  Section 
3186  of  the  Revised  Statutes  of  the  United  States  repealed  or 
amended.  By  this  statute  the  United  States  is  given  a  lien 
upon  all  the  property  of  any  person  liable  to  pay  a  tax  to  the 
government,  as  against  a.  bona  fide  purchaser  or  encumbrance, 
wherever  the  property  may  be.  (See.  1906  Report,  page  698.) 
Mr.  Ferdinand  Shack,  the  former  Chairman  of  the  committee, 
prior  to  his  death  secured  the  introduction  of  a  bill  in  Congress 
for  the  repeal  of  this  statute,  by  the  Hon.  J.  Van  Vechten 
Olcott,  a  member  of  Congress  from  the  State  of  New  York,  and 
also  a  member  of  this  Association.  Mr.  Olcott  was  appoin&d 
by  the  President  of  this  Association  as  a  member  of  this  com- 
mittee after  the  death  of  Mr.  Shack. 

There  has  been  no  meeting  of  this  committee  since  the  death 
of  Mr.  Shack,  and  only  the  Chairman  of  the  committee  is 
present  at  this  meeting  of  the  Association.  But  in  a  letter  from 
Mr.  Olcott  to  the  Chairman,  he  says :  "  I  certainly  will  do  my 
utmost  to  push  the  bill  I  introduced  at  the  request  of  the  late 
Mr.  Shack,  during  the  last  session  of  Congress.*' 

Your  Committee  therefore  reports  progress  and  asks  for 
further  time. 

Respectfully  submitted, 

John  Plbtohbr, 

Chairman. 
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FINAL  REPORT 

OF  THE 

COMMITTEE  ON  CODE  OF  PROFESSIONAL  ETHICS. 

To  the  American  Bar  Association: 

Your  committee  have  the  honor  to  report  as  follows : 

I.  A  draft  for  the  proposed  canons  of  professional  ethics  was 
transmitted  to  each  member  of  the  Association  in  May,  1908, 
accompanied  by  a  preliminary  report  as  follows : 

"  1.  As  directed  by  the  Association  at  the  1907  meeting  {vide 
A.  B.  A.  Reports  xxxi,  64)^  we  have  prepared  and  herewith  trans- 
mit to  you  a  draft  for  the  proposed  canons  of  professional  ethics, 
and  we  very  earnestly  reqv£st  your  suggestions  and  ct'iticisms. 
We  ask,  however,  that  if  opposed  to  any  of  the  canons  you  aid  us 
by  accompanying  your  remarks  by  a  draft  of  the  precise  form 
in  which  you  recommend  wording  the  canons  upon  which  you 
may  comment.  Our  final  report,  based  upon  the  suggestions  and 
criticisms  received,  will  be  submitted  to  the  Association  in 
August,  at  Seattle,  Washington,  in  accordance  with  our  instruc- 
tions. 

"  2.  We  summarize  briefly  the  movement  which  has  culmi- 
nated in  this  draft: 

"  At  the  1905  meeting  of  the  Association  held  in  Ehode 
Island,  the  Chairman  of  the  Executive  Committee  presented  a 
resolution,  which  was  adopted  unanimously,  providing  for  a 
special  committee  to  report  upon  the  ^advisability  and  practi- 
cability *  of  the  adoption  of  a  code  of  professional  ethics  by  the 
Association  (Reports,  xxviii,  132).  At  the  Association's  1906 
meeting,  held  in  Minnesota,  the  committee  reported  favorably 
upon  both  points  (id.  xxix,  600-604;  reprinted  as  Appendix  A 
of  the  committee's  1907  report  id.  xxxi,  681-684),  and  its  recom- 
mendation, providing  for  a  committee  from  Bench  and  Bar  to 
draft  a  series  of  canons  of  professional  ethics  ^  suitable  for  adop- 
tion and  promulgation '  by  the  Association,  was  adopted  unani- 
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uiously  {id.  xxix,  35).  In  1907,  at  the  meeting  in  Maine,  your 
committee  submitted  a  report  (id,  xxxi,  676-736),  containing  a 
compilation  of  the  codes  of  ethicd  adopted  in  different  states  of 
the  union,  and  much  other  information,  including  a  reprint  of 
the  Hoffman  Resolutions  in  regard  to  professional  deportment. 
The  committee  in  its  1907  report  inter  alia  recommended  that 
Chief  Justice  Sharswood's  book  on  Professional  Ethics  be  re- 
printed as  a  volume  of  the  A.  B.  A.  Eeports,  and  it  has  already 
been  issued  as  volume  xxxii.  The  committee  in  1907  also 
reported : 

"'We  believe  that  such  canons  (i.  e.,  of  professional  ethics), 
to  become  practically  effective,  should  be  adopted  only  after 
mature  and  careful  deliberation,  and  much  fuller  consideration 
on  the  part  of  our  membership  than  is  possible  at  one  of  our 
annual  meetings. 

" '  We  believe  that  your  committee  in  drafting  the  code  should 
have  the  active  assistance  of  every  member  of  the  Association 
with  thoughts  upon  the  subject,  and  that  the  recommendations 
which  your  committee  may  see  fit  to  make  should  be  considered, 
not  only  in  connection  with  what  has  already  been  done  in  those 
states  having  codes  of  ethics,  but  also  in  the  light  of  what  has 
been  said  by  individuals  who  have  directed  their  attention  par- 
ticularly to  the  subject.' 

"  The  1907  report  of  the  committee  was  approved  by  the  Asso- 
ciation (Eeports  xxxi,  p.  64),  and  the  committee  was  directed 
to  transmit  a  copy  of  the  Sharswood  reprint  and  of  the  com- 
mittee's 1907  report  to  each  member  of  the  Association  and  to 
request  a  careful  examination  of  the  documents  set  forth  in  the 
appendix  thereto,  and  the  submission  of  opinions  and  suggestions 
in  the  matter  of  the  proposed  canons  of  ethics;  your  committee 
was  also  directed  to  send  the  reprint  and  report  to  the  Secretary 
of  each  State  Bar  Association  in  the  United  States  with  similar 
requests,  and  to  suggest  that  the  same  be  referred  to  such  com- 
mittee as  may  be  appropriate  (id.  p.  64).  These  directions  were 
followed  by  your  committee  in  its  printed  letter  of  November 
29,  1907,  to  each  member  of  the  American  Bar  Association,  and 
by  its  typewritten  letter  of  December  19,  1907,  to  the  Secretary 
of  each  State  Bar  Association  in  the  United  States.  We  received 
in  reply  many  suggestions  of  value,  which,  with  excerpts  from 
able  articles  on  the  subject  in  some  of  the  professional  journals, 
American  and  English,  were  printed  in  a  'Red  Book'  of  131 
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pages  for  the  use  of  your  committee  and  as  an  aid  to  it  in  its 
deliberations. 

"  3.  In  the  following  states  there  are  codes  of  ethics,  more  or 
less  complete,  which  exist  as  the  result  either  of  codification  by 
statutory  enactments  of  some  of  the  '  duties '  of  lawyers,  or  of  the 
action  of  Bar  Associations  therein  in  adopting  canons  of  pro- 
fessional ethics:  Alabama,  California,  Colorado,  Florida,  Geor- 
gia, Idaho,  Indiana,  Iowa,  Kentucky,  Ijouisiana,  Maryland,  Mi- 
chigan, Minnesota,  Mississippi,  Missouri,  Nebraska,  North  Caro- 
lina, North  Dakota,  Oklahoma,  Oregon,  South  Dakota,  Utah, 
Virginia,  Washington,  West  Virginia  and  Wisconsin.  In  addi- 
tion to  these  states,  there  are  in  the  following,  Bar  .\8sociation 
committees  which  have  been  charged  within  the  last  year  with 
the  duty  either  of  reporting  upon  or  aiding  in  the  work  your  com- 
mittee has  in  hand,  to  wit:  Illinois,  Kansas,  Massachusetts, 
Montana,  New  York,  Ohio,  Pennsylvania  and  Vermont.  There 
are  also  committees  co-operating  in  a  number  of  the  states  which 
already  have  codes,  and  your  committee  is  at  frequent  intervals 
being  advised  that  State  Bar  Association  committees  are  being 
named  to  help  the  movement — a  movement  which  should  culmi- 
nate in  an  authoritatively  declared  standard  of  professional  con- 
duct, which  will  not  only  serve  as  a  guide  to  the  youthful  prac- 
titioner, but  will  place  the  profession,  qiui  profession,  before  the 
public  in  its  true  light,  and  thereby  free  it  from  the  unmerited 
public  criticism  and  censure  which  have  at  times  been  bestowed 
upon  it  by  the  unthinking,  as  a  result  of  the  misconduct  of  the 
small  percentage  of  unworthy  men  who  steal  into  its  ranks,  yet 
who  in  no  way  represent  its  spirit  or  morale, 

"4.  The  foundation  of  the  draft  for  canons  of  ethics,  here- 
with submitted,  is  the  code  adopted  by  the  Alabama  State  Bar 
Association  in  1887,  and  which,  with  but  slight  modifications, 
has  been  adopted  in  eleven  other  states.  The  committee  in  this 
connection  desire  to  record  their  appreciation  of  the  help  they 
have  received  in  this  work  from  their  fellow  member.  Honorable 
Thomas  G.  Jones,*  of  Alabama,  who  was  the  draftsman  of  the 
Alabama  code  of  ethics,  and  who  attended  the  three  days'  session 
of  your  committee  in  Washington,  March  30  to  April  1,  1908, 
and  moved  tlie  adoption  of  a  number  of  your  committee's  modi- 

^  Judge  Jones  desires  to  be  recorded  as  not  concurring  in  the  per- 
sonal reference  to  himself. 
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fications  of  the  Alabama  code  drafted  by  him  more  than  a  score 
of  years  ago. 

"  The  committee  approved  the  suggestions  of  Mr.  Justice 
Brewer  (reported  A.  B.  A.  Eeports,  vol.  xxxi,  pp.  62-63).  The 
first  of  his  two  proposals,  '  the  preparation  of  a  body  of  rules/ 
'few  in  numher,  clear  and  precise  in  their  provisions,  so  that 
there  can  be  no  excuse  for  their  violation*  '  to  be  given  operative 
and  binding  force  by  legislation  or  the  action  of  the  highest 
courts  of  the  states,  assuming  that  those  courts  have,  as  doubtless 
they  have  in  some  states,  the  power  to  make  and  enforce  such 
rules,'  has  resulted  in  the  recommended  form  for  Oath  of  Ad- 
mission.   The  second  is  embodied  in  subdivision  II. 

'^  The  annexed  draft  for  the  canons  represents  our  best  present 
judgment  after  a  most  careful  consideration  of  the  subject;  but 
we  hope  that  the  committees  of  the  respective  State  Bar  Asso- 
ciations will  aid  us  with  their  advice,  and  that  every  member  of 
the  American  Bar,  whether  a  member  of  the  American  Bar  As- 
sociation or  not,  will  freely  and  frankly  criticise  the  canons  and 
before  June  15  next  advise  the  committee  of  any  points,  whether 
of  substance  or  phraseology,  with  which  he  is  not  in  accord,  and 
will  also  submit  draft  for  any  additional  canons  which  he  be- 
lieves should  be  inserted.  All  such  criticisms  and  suggestions 
will  receive  your  committee^s  careful  consideration.  Only  in 
this  way  can  our  final  report  be  presented  to  the  Association  in 
the  best  possible  form  and  in  harmony  with  the  consensus  of 
opinion  in  the  profession. 

"  Suggestions  and  criticisms  should  be  addressed  to  the  com- 
mittee at  the  office  of  the  Secretary,  713  Arcade  Building,  Phila- 
delphia, and  to  be  of  service  should  reach  us  not  later  than  June 
16,  1908.'^ 

II.  Prints  of  the  draft  and  preliminary  report  were  also  sent 
to  the  Committees  on  Professional  Ethics  of  State  Bar  Associa- 
tions having  such  committees  and  to  the  Secretaries  of  all  State 
Bar  Associations,  with  the  same  earnest  request  for  suggestions 
and  criticisms  which  was  extended  to  each  member  of  the  Amer- 
ican Bar  Association. 

In  response  to  your  committee's  invitation,  more  than  one 
thousand  replies  were  received  by  letter  and  postal  card  from 
every  section  of  the  United  States,  many  of  them  evidencing 
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that  deep  and  earnest  thought  which  the  importance  of  the 
subject  demands,  and  we  record  our  appreciation  of  the  help 
thereby  received  in  the  work.  All  the  replies  were  carefully 
analyzed,  briefed  and  classified,  and  we  are  able  to  report  that, 
with  the  exception  of  the  canon  on  contingent  fees,  the  pre- 
liminary draft  has  been  overwhelmingly  approved  by  those 
communicating  with  us,  adverse  criticisms  of  the  other  canons 
and  of  the  oath  being  few  in  number  and  relating  mainly  to 
matters  of  phraseology.  Upwards  of  two  hundred  members 
of  the  Association  wrote  us  specifically  on  the  subject  of  the 
contingent  fee  canon,  many  desiring  that  the  same  be  made 
more  stringent  and  some  that  it  define  the  proposed  court 
control. 

We  have  endeavored  at  many  points  to  make  the  canons  more 
precise  by  slight  changes  in  phraseology,  and  in  a  few  instances 
have  redrafted  particular  canons. 

The  one  on  contingent  fees  we  hope  in  its  present  form  will 
meet  the  views  of  all  who  have  communicated  with  us  on  the 
subject.  We  have  not  attempted  to  particularize  concerning  the 
proposed  court  control,  as  we  believe  that  to  be  rather  a  matter 
for  legislative  and  judicial  action  than  for  incorporation  in  a 
canon  of  ethics.  The  subject  is  one,  however,  of  vital  import  to 
the  welfare  of  the  profession,  and  those  who  would  pursue  it 
further  are  referred  to  the  very  able  report  of  the  Special  Com- 
mittee on  Contingent  Fees  of  the  New  York  State  Bar  Associa- 
tion, with  its  scathing  arraignment  of  the  abuses  of  the  con- 
tingent fee  and  proposal  of  a  remedy  therefor,  presented  in 
January,  1908,  and  printed  pp.  99-124,  vol.  xxxi  of  the  Reports 
of  that  Association.  A  special  committee  has  also  recently  been 
created  upon  the  subject  by  the  Pennsylvania  Bar  Association, 
with  directions  to  investigate  and  report  in  1909. 

In  accordance  with  some  suggestions  made  we  have  shortened 
the  Preamble,  and  we  recommend  that  the  quotations  from 
Sharswood,  Eyan  and  Lincoln  be  printed  with  the  canons,  facing 
the  Preamble. 
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We  have  refrained  the  third  paragraph  of  the  recommended 
form  for  oath  of  admission,  embodying  therein  the  distinction, 
indicated  by  Sharswood  at  p.  90  et  scq.  of  his  Professional  Ethics 
(A.  B.  A.,  Eeports,  vol.  xxxii),  which  should  be  made  "  between 
the  case  of  prosecution  and  defense  for  crimes;  between  appear- 
ing for  a  plaintiff  in  pursuit  of  an  unjust  claim,  and  for  a  de- 
fendant in  resisting  what  appears  to  be  a  just  one."  The  subject 
is  too  abstruse  to  discuss  within  the  limitations  of  this  report. 

Some  have  asked,  indeed  urged,  that  we  incorporate  in  our 
report  canons  concerning  the  judiciary.  The  resolution  provid- 
ing for  the  organization  of  the  committee  and  those  adopted 
from  time  to  time  directing  the  prosecution  of  the  work  did  not 
specify  that  such  canons  be  prepared,  and  we  have  accordingly 
confined  our  report  to  the  Ethics  of  the  Bar,  as  distinguished 
from  the  Ethics  of  the  Bench;  but  it  may  be  that  hereafter  the 
Association  will  deem  it  advisable  to  treat  of  that  phase  of  pro- 
fessional activity. 

In  conclusion  we  desire  to  acknowledge  our  indebtedness  for 
the  aid  and  support  given  in  this  work  by  committees  of  numer- 
ous State  Bar  Associations  and  of  several  County  and  City  Bar 
Associations. 

III.  We  submit  the  annexed  form  for  the  canons  with  the 
recommendation  that  if  they  meet  with  the  approval  of  the 
Association,  they  be  adopted  and  printed  annually  in  the  reports 
of  the  Association  at  such  appropriate  place  as  the  Secretary 
may  deem  best,  and  that  they  be  reprinted  forthwith  in  pam- 
phlet form,  and  two  copies  be  forwarded  to  each  member  of  the 
American  Bar  Association  and  ten  to  the  Secretary  of  each  State 
Bar  Association  in  the  United  States,  with  the  information  that 
the  American  Bar  Association  will  furnish  each  State  Association 
upon  request  with  such  numbers  of  prints  as  may  be  necessary 
to  enable  such  State  Association  to  distribute  a  copy  to  each 
member  of  the  Bar  within  its  state  jurisdiction,  should  it  desire 
so  to  do. 
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We  also  recommend  that  the  American  Bar  Association  advise 
that  the  subject  of  professional  ethics  be  taught  in  all  law  schools, 
and  that  all  candidates  for  admission  to  the  Bar  be  examined 
thereon. 

All  of  which  is  respectfully  submitted. 

Henry  St.  George  Tucker,  Virginia,  Chairman, 

LuciEN  Hugh  Alexander,  Pennsylvania,  Secretary, 

David  J.  Brewer,  District  of  Columbia, 

Frederick  V.  Brown,  Minnesota, 

J.  M.  Dickinson,  Illinois, 

Franklin  Ferriss,  Missouri, 

William  Wirt  Howe,  I^ouisiana, 

Thomas  H.  Hubbard,  New  York, 

James  G.  Jenkins,  Wisconsin, 

Thomas  Goode  Jones,  Alabama, 

Alton  B.  Parker,  New  York, 

George  B.  Peck,  Illinois, 

Francis  Lynde  Stetson,  New  York, 

Ezra  R.  Thayer,  Massachusetts. 

Committee  on  Code  of  Professional  Ethics 

August,  1908, 
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"  There  is  certainly,  without  any  exception,  no  profession  in 
which  so  many  temptations  beset  the  path  to  swerve  from  the  line 
of  strict  integrity,  in  which  so  many  delicate  and  difficult  ques- 
tions of  duty  are  continually  arising.  There  are  pitfalls  and 
mantraps  at  every  step,  and  the  mere  youth,  at  the  very  outset 
of  his  career,  needs  often  the  prudence  and  self-denial  as  well 
as  the  moral  courage,  which  belong  commonly  to  riper  years. 
High  moral  principle  is  the  only  safe  guide,  the  only  torch  to 
light  his  way  amidst  darkness  and  obstruction/' — Oborge 
Sharswood. 


"  Craft  is  the  vice,  not  the  spirit,  of  the  profession.  Trick  is 
professional  prostitution.  Falsehood  is  professional  apostasy. 
The  strength  of  a  lawyer  is  in  thorough  knowledge  of  legal  truth, 
in  thorough  devotion  to  legal  right.  Truth  and  integrity  can  do 
more  in  the  profession  than  the  subtlest  and  wiliest  devices.  The 
power  of  integrity  is  the  rule;  the  power  of  fraud  is  the  excep- 
tion. Emulation  and  zeal  lead  lawyers  astray;  but  the  general 
law  of  the  profession  is  duty,  not  success.  In  it,  as  elsewhere,  in 
human  life,  the  judgment  of  success  is  but  the  verdict  of  little 
minds.  Professional  duty,  faithfully  and  well  performed,  is 
the  lawyer's  glory.  This  is  equally  true  of  the  Bench  and  of  the 
Bar." — Edward  6.  Ryan. 


"  Discourage  litigation.  Persuade  your  neighbors  to  compro- 
mise whenever  you  can.  Point  out  to  them  how  the  nominal 
winner  is  often  a  real  loser — ^in  fees,  expenses  and  waste  of  time. 
As  a  peacemaker,  the  lawyer  has  a  superior  opportunity  of  being 
a  good  man.  Never  stir  up  litigation.  A  worse  man  can  scarcely 
be  found  than  one  who  does  this.  Who  can  be  more  nearly  a 
fiend  than  he  who  habitually  overhauls  the  register  of  deeds  in 
search  of  defects  in  titles,  whereupon  to  stir  up  strife  and  put 
money  in  his  pocket?  A  moral  tone  ought  to  be  enforced  in  the 
profession  which  would  drive  such  men  out  of  it." — Abraham 
Lincoln. 
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CANONS  OF  ETHICS. 

I. 

Pbeamble. 

In  America,  where  the  stability  of  Courts  and  of  all  depart- 
ments of  government  rests  upon  the  approval  of  the  people,  it 
is  peculiarly  essential  that  the  system  for  establishing  and  dis- 
pensing justice  be  developed  to  a  high  point  of  efficiency  and 
so  maintained  that  the  public  shall  have  absolute  confidence  in 
the  integrity  and  impartiality  of  its  administration.  The  future 
of  the  republic,  to  a  great  extent,  depends  upon  our  mainte- 
nance of  justice  pure  and  unsullied.  It  cannot  be  so  maintained 
unless  the  conduct  and  the  motives  of  the  members  of  our  pro- 
fession are  such  as  to  merit  the  approval  of  all  just  men. 

II. 

The  Canons  of  Ethics.* 

No  code  or  set  of  rules  can  be  framed,  which  will  particularize 
all  the  duties  of  the  lawyer  in  the  varying  phases  of  litigation 
or  in  all  the  relations  of  professional  life.  The  following  canons 
of  ethics  are  adopted  by  the  American  Bar  Association  as  a 
general  guide,  yet  the  enumeration  of  particular  duties  should 
not  be  construed  as  a  denial  of  the  existence  of  others  equally 
imperative,  though  not  specifically  mentioned: 

1.  The  Duty  of  the  Lawyer  to  the  Courts.  It  is  the  duty  of 
the  lawyer  to  maintain  towards  the  Courts  a  respectful  attitude, 
not  for  the  sake  of  the  temporary  incumbent  of  the  judicial 
office,  but  for  the  maintenance  of  its  .  supreme  importance. 
Judges,  not  being  wholly  free  to  defend  themselves,  are  pecu- 
liarly entitled  to  receive  the  support  of  the  Bar  against  unjust 
criticism  and  clamor.  Whenever  there  is  proper  ground  for 
serious  complaint  of  a  judicial  officer,  it  is  the  right  and  duty 
of  the  lawyer  to  submit  his  grievances  to  the  proper  authorities- 
In  such  cases,  but  not  otherwise,  such  charges  should  be  encour- 
aged and  the  person  making  them  should  be  protected. 

^  For  Index  and  Synopsis  of  Canons,  see  p.  586,  infra. 
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2.  The  Selection  of  Judges.  It  is  the  duty  of  the  Bar  to  en- 
deavor to  prevent  political  considerations  from  outweighing  judi- 
cial fitness  in  the  selection  of  Judges.  It  should  protest  earn- 
estly and  actively  against  the  appointment  or  election  of  those 
who  are  unsuitable  for  the  Bench ;  and  it  should  strive  to  have 
elevated  thereto  only  those  willing  to  forego  other  employments, 
whether  of  a  business,  political  or  other  character,  which  may 
embarrass  their  free  and  fair  consideration  of  questions  before 
them  for  decision.  The  aspiration  of  lawyers  for  judicial  posi- 
tion should  be  governed  by  an  impartial  estimate  of  their  ability 
to  add  honor  to  the  office  and  not  by  a  desire  for  the  distinction 
the  position  may  bring  to  themselves. 

3.  Attempts  to  Exert  Personal  Influence  on  the  Court. 
Marked  attention  and  unusual  hospitality  on  the  part  of  a  lawyer 
to  a  Judge,  uncalled  for  by  the  personal  relations  of  the  parties, 
subject  both  the  Judge  and  the  lawyer  to  misconstructions  of 
motive  and  should  be  avoided.  A  lawyer  should  not  communicate 
or  argue  privately  with  the  Judge  as  to  the  merits  of  a  pending 
cause,  and  he  deserves  rebuke  and  denunciation  for  any  device 
or  attempt  to  gain  from  a  Judge  special  personal  consideration 
or  favor.  A  self-respecting  independence  in  the  discharge  of 
professional  duty,  without  denial  or  diminution  of  the  courtesy 
and  respect  due  the  Judge's  station,  is  the  only  proper  founda- 
tion for  cordial  personal  and  official  relations  between  Bench  and 
Bar. 

4.  When  Counsel  for  an  Indigent  Prisoner.  A  lawyer  as- 
signed as  counsel  for  an  indigent  prisoner  ought  not  to  ask  to  be 
excused  for  any  trivial  reason,  and  should  always  exert  his  best 
efforts  in  his  behalf. 

6.  The  Defense  or  Prosecution  of  Those  Accused  of  Crime. 
It  is  the  right  of  the  lawyer  to  undertake  the  defense  of  a  person 
accused  of  crime,  regardless  of  his  personal  opinion  as  to  the 
guilt  of  the  accused ;  otherwise  innocent  persons,  victims  only  of 
suspicious  circumstances,  might  be  denied  proper  defense.  Hav- 
ing undertaken  such  defense,  the  lawyer  is  bound  by  all  fair 
and  honorable  means,  to  present  every  defense  that  the  law  of  the 
land  permits,  to  the  end  that  no  person  may  be  deprived  of  life 
or  liberty,  but  by  due  process  of  law. 

The  primary  duty  of  a  lawyer  engaged  m  public  prosecution 
is  not  to  convict,,  but  to  see  that  justice  is  done.  The  suppres- 
sion of  facts  or  the  secreting  of  witnesses  capable  of  establishing 
the  innocence  of  the  accused  is  highly  reprehensible. 

6.  Adverse  Influences  and  Conflicting  Interests*  It  is  the 
duty  of  a  lawyer  at  the  time  of  retainer  to  disclose  to  the  client 
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all  the  circumstances  of  his  relations  to  the  parties,  and  any 
interest  in  or  connection  with  the  controversy,  which  might  in- 
fluence the  client  in  the  selection  of  counsel. 

It  is  unprofessional  to  represent  conflicting  interests,  except 
by  express  consent  of  all  concerned  given  after  a  full  disclosure 
of  the  facts.  Within  the  meaning  of  this  canon,  a  lawyer  rep- 
resents conflicting  interests  when,  in  behalf  of  one  client,  it  is 
his  duty  to  contend  for  that  which  duty  to  another  client  requires 
him  to  oppose. 

The  obligation  to  represent  the  client  with  undivided  fidelity 
and  not  to  divulge  his  secrets  or  confidences  forbids  also  the  sub- 
sequent acceptance  of  retainers  or  employment  from  others  in 
matters  adversely  affecting  any  interest  of  the  client  with  respect 
to  which  confidence  has  been  reposed. 

7.  Professional  CoUeag^aes  and  Conflicts  of  Opinion.  A 
client's  proffer  of  assistance  of  additional  counsel  should  not  be 
regarded  as  evidence  of  want  of  confidence,  but  the  matter  should 
be  left  to  the  determination  of  the  client.  A  lawyer  should  de- 
cline association  as  colleague  if  it  is  objectionable  to  the  original 
counsel,  but  if  the  lawyer  first  retained  is  relieved,  another  may 
come  into  the  case. 

When  lawyers  jointly  associated  in  a  cause  cannot  agree  as 
to  any  matter  vital  to  the  interest  of  the  client,  the  conflict  of 
opinion  should  be  frankly  stated  to  him  for  his  final  determina- 
tion. His  decision  should  be  accepted  unless  the  nature  of  the 
difference  makes  it  impracticable  for  the  lawyer  whose  judgment 
has  been  overruled  to  co-operate  effectively.  In  this  event  it  is 
his  duty  to  ask  the  client  to  relieve  him. 

Efforts,  direct  or  indirect,  in  any  way  to  encroach  upon  the 
business  of  another  lawyer,  are  unworthy  of  those  who  should  be 
brethren  at  the  Bar;  but,  nevertheless,  it  is  the  right  of  any 
lawyer,  without  fear  or  favor,  to  give  proper  advice  to  those 
seeking  relief  against  unfaithful  or  neglectful  counsel,  generally 
after  communication  with  the  lawyer  of  whom  the  complaint  is 
made. 

8.  Advising  TTpon  the  Merits  of  a  Client's  Cause.  A  lawyer 
should  endeavor  to  obtain  full  knowledge  of  his  client's  cause 
before  advising  thereon,  and  he  is  bound  to  give  a  candid  opinion 
of  the  merits  and  probable  result  of  pending  or  contemplated 
litigation.  The  miscarriages  to  which  justice  is  subject,  by 
reason  of  surprises  and  disappointments  in  evidence  and  wit- 
nesses, and  through  mistakes  of  juries  and  errors  of  Courts,  even 
though  only  occasional,  admonish  lawyers  to  beware  of  bold  and 
confident  assurances  to  clients,  especially  where  the  employment 
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may  depend  upon  such  assurance.  Whenever  the  controversy 
will  admit  of  fair  adjustment,  the  client  should  be  advised  to 
avoid  or  to  end  the  litigation. 

9.  Negotiations  With  Opposite  Party.  A  lawyer  should  not 
in  any  way  communicate  upon  the  subject  of  controversy  with  a 
party  represented  by  counsel;  much  less  should  he  undertake  to 
negotiate  or  compromise  the  matter  with  him,  but  should  deal 
only  with  his  counsel.  It  is  incumbent  upon  the  lawyer  most 
particularly  to  avoid  everything  that  may  tend  to  mislead  a 
party  not  represented  by  counsel,  and  he  should  not  undertake 
to  advise  him  as  to  the  law. 

10.  Acquiring  Interest  in  Litigation.  The  lawyer  should  not 
purchase  any  interest  in  the  subject  matter  of  the  litigation 
which  he  is  conducting. 

11.  Dealing  With  Trust  Property.  Money  of  the  client  or 
other  trust  property  coming  into  the  possession  of  the  lawyer 
should  be  reported  promptly,  and  except  with  the  client's  knowl- 
edge and  consent  should  not  be  commingled  with  his  private 
property  or  be  used  by  him- 

12.  Fixing  the  Amount  of  the  Fee.  In  fixing  fees,  lawyers 
should  avoid  charges  which  overestimate  their  advice  and  ser- 
vices, as  well  as  those  which  undervalue  them  A  client's  ability 
to  pay  cannot  justify  a  charge  in  excess  of  the  value  of  the 
service,  though  his  poverty  may  require  a  less  charge,  or  even 
none  at  all.  The  reasonable  requests  of  brother  lawyers,  and  of 
their  widows  and  orphans  without  ample  means,  should  receive 
special  and  kindly  consideration. 

In  determining  the  amount  of  the  fee,  it  is  proper  to  consider : 
(1)  the  time  and  labor  required,  the  novelty  and  difficulty  of  the 
questions  involved  and  the  skill  requisite  properly  to  conduct  the 
cause;  (2)  whether  the  acceptance  of  employment  in  the  par- 
ticular case  will  preclude  the  lawyer's  appearance  for  others  in 
cases  likelv  to  arise  out  of  the  transaction,  and  in  which  there  is 
a  reasonable  expectation  that  otherwise  he  would  be  employed, 
or  will  involve  the  loss  of  other  business  while  employed  in  the 
particular  case  or  antagonisms  with  other  clients;  (3)  the 
customary  charges  of  the  Bar  for  similar  services;  (4)  the 
amount  involved  in  the  controversy  and  the  benefits  resulting 
to  the  client  from  the  services;  (5)  the  contingency  or  the  cer- 
tainty of  the  compensation;  and  (6)  the  character  of  the  em- 
ployment, whether  casual  or  for  an  established  and  constant 
client.  No  one  of  these  considerations  in  itself  is  controlling. 
They  are  mere  guides  in  ascertaining  the  real  value  of  the  service. 

In  fixing  fees  it  should  never  be  forgotten  that  the  profession 
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is  a  branch  of  the  adminiBtration  of  justice  and  not  a  mere 
money-getting  trade. 

*[13.  Contingent  Fees.  Contingent  fees  lead  to  many  abuses, 
and  where  sanctioned  by  law  should  be  under  the  supervision  of 
the  Court.] 

13.  Contingent  Fees.  Contingent  fees,  where  sanctioned  by 
law,  should  be  under  the  supervision  of  the  Court  in  order  that 
clients  may  be  protected  from  unjust  charges. 

14.  Suing  a  Client  for  a  Fee.  Controversies  with  clients  con- 
cerning compensation  are  to  be  avoided  by  the  lawyer  so  far  as 
shall  be  compatible  with  his  self-respect  and  with  his  right  to 
receive  reasonable  recompense  for  his  services;  and  lawsuits  with 
clients  should  be  resorted  to  only  to  prevent  injustice,  imposi- 
tion or  fraud. 

16.  How  Far  a  Lawyer  May  Oo  in  Supporting  a  Client's 
Cause.  Nothing  operates  more  certainly  to  create  or  to  foster 
popular  prejudice  against  lawyers  as  a  class,  and  to  deprive  the 
profession  of  that  full  measure  of  public  esteem  and  confidence 
which  belongs  to  the  proper  discharge  of  its  duties  than  does  the 
false  claim,  often  set  up  by  the  unscrupulous  in  defense  of  ques- 
tionable transactions,  that  it  is  the  duty  of  the  lawyer  to  do  what- 
ever may  enable  him  to  succeed  in  winning  his  client's  cause. 

It  is  improper  for  a  lawyer  to  assert  in  argument  his  personal 
belief  in  his  client^s  innocence  or  in  the  justice  of  his  cause. 

The  lawyer  owes  "  entire  devotion  to  the  interest  of  the  client, 
warm  zeal  in  the  maintenance  and  defense  of  his  rights  and  the 
exertion  of  his  utmost  learning  and  ability,^'  to  the  end  that 
nothing  be  taken  or  be  withheld  from  him,  save  by  the  rules  of 
law,  legally  applied.  No  fear  of  judicial  disfavor  or  public  un- 
popularity should  restrain  him  from  the  full  discharge  of  his 
duty.  In  the  judicial  forum  the  client  is  entitled  to  the  benefit 
of  any  and  every  remedy  and  defense  that  is  authorized  by  the 
law  of  the  land,  and  he  may  expect  his  lawyer  to  assert  every 
such  remedy  or  defense.  But  it  is  steadfastly  to  be  borne  in 
mind  that  the  great  trust  of  the  lawyer  is  to  be  performed  within 
and  not  without  the  bounds  of  the  law.  The  office  of  attorney 
does  not  permit,  much  less  does  it  demand  of  him  for  any  client, 
violation  of  law  or  any  manner  of  fraud  or  chicane.  He  must 
obey  his  own  conscience  and  not  that  of  his  client. 

16.  Sestraining  Clients  from  Improprieties.  A  lawyer  should 
use  his  best  efforts  to  restrain  and  to  prevent  his  clients  from 

*  The  form  In  brackets  was  originally  contained  In  the  report.    The 
form  in  italics  was  substituted  at  the  meeting  (see  page  80). 
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doing  those  things  which  the  lawyer  himself  ought  not  to  do, 
particularly  with  reference  to  their  conduct  towards  Courts, 
judicial  officers,  jurors,  witnesses  and  suitors.  If  a  client  per- 
sists in  sucli  wrong-doing  the  lawyer  should  terminate  their 
relation. 

17.  Ill  Feeling  and  Personalities  Between  Advooates.  Cli- 
ents, not  lawyers,  are  the  litigants.  Whatever  may  be  the  ill- 
feeling  existing  between  clients,  it  should  not  be  allowed  to  in- 
fluence counsel  in  their  conduct  and  demeanor  toward  each  other 
or  toward  suitors  in  the  case.  All  personalities  between  counsel 
should  be  scrupulously  avoided.  In  the  trial  of  a  cause  it  is 
indecent  to  allude  to  the  personal  history  or  the  personal  pecu- 
liarities and  idiosyncrasies  of  counsel  on  the  other  side.  Personal 
colloquies  between  counsel  which  cause  delay  and  promote  un- 
seemly wrangling  should  also  be  carefully  avoided. 

18.  Treatment  of  Witnesses  and  Litig^ts.  A  lawyer  should 
always  treat  adverse  witnesses  and  suitors  with  fairness  and  due 
consideration,  and  he  should  never  minister  to  the  malevolence 
or  prejudices  of  a  client  in  the  trial  or  conduct  of  a  cause.  The 
client  cannot  be  made  the  keeper  of  the  lawyer^s  conscience  in 
professional  matters.  He  has  no  right  to  demand  that  his 
counsel  shall  abuse  the  opposite  party  or  indulge  in  offensive 
personalities.  Improper  speech  is  not  excusable  on  the  ground 
that  it  is  what  the  client  would  say  if  speaking  in  his  own  behalf. 

19.  Appearance  of  Lawyer  as  Witness  for  His  Client.  When 
a  lawyer  is  a  witness  for  his  client,  except  as  to  merely  formal 
matters,  such  as  the  attestation  or  custody  of  an  instrument  and 
the  like,  he  should  leave  the  trial  of  the  case  to  other  counsel. 
Except  when  essential  to  the  ends  of  justice,  a  lawyer  should 
avoid  testifying  in  Court  in  behalf  of  his  client. 

20.  Newspaper  Discussion  of  Pending  Litigation.  Newspaper 
publications  by  a  lawyer  as  to  pending  or  anticipated  litigation 
may  interfere  with  a  fair  trial  in  the  Courts  and  otherwise 
prejudice  the  due  administration  of  justice.  Generally  they  are 
to  be  condemned.  If  the  extreme  circumstances  of  a  particular 
case  justify  a  statement  to  the  public,  it  is  unprofessional  to 
make  it  anonymoxisly.  An  ex  parte  reference  to  the  facts  should 
not  go  beyond  quotation  from  the  records  and  papers  on  file  in 
the  Court;  but  even  in  extreme  cases  it  is  better  to  avoid  any 
ex  pai'te  statement. 

21.  Punctuality  and  Expedition.  It  is  the  duty  of  the  lawyer 
not  only  to  his  client,  but  also  to  the  Courts  and  to  the  public  to 
be  punctual  in  attendance,  and  to  be  concise  and  direct  in  the 
trial  and  disposition  of  causes. 
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22.  Candor  and  Fairness.  The  conduct  of  the  lawyer  before 
the  Court  and  with  other  lawyers  should  be  characterized  by 
candor  and  fairness. 

It  is  not  candid  or  fair  for  the  lawyer  knowingly  to  misquote 
the  contents  of  a  paper,  the  testimony  of  a  witness,  the  language 
or  the  argument  of  opposing  counsel,  or  the  language  of  a  de- 
cision or  a  text-book;  or  with  knowledge  of  its  invalidity,  to  cite 
as  authority  a  decision  that  has  been  overruled,  or  a  statute  that 
has  been  repealed;  or  in  argument  to  assert  as  a  fact  that  which 
has  not  been  proved,  or  in  those  jurisdictions  where  a  side  has 
the  opening  and  closing  arguments  to  mislead  his  opponent  by 
concealing  or  withholding  positions  in  his  opening  argument 
upon  which  his  side  then  intends  to  rely. 

It  is  unprofessional  and  dishonorable  to  deal  other  than  can- 
didly with  the  facts  in  taking  the  statements  of  witnesses,  in 
drawing  affidavits  and  other  documents,  and  in  the  presentation 
of  causes. 

A  lawyer  should  not  offer  evidence,  which  he  knows  the  Court 
should  reject,  in  order  to  get  the  same  before  the  jury  by  argu- 
ment for  its  admissibility,  nor  should  he  address  to  the  Judge 
arguments  upon  any  point  not  properly  calling  for  determination 
by  him.  Neither  should  he  introduce  into  an  argument,  ad- 
dressed to  the  Court,  remarks  or  statements  intended  to  influence 
the  jury  or  bystanders. 

These  and  all  kindred  practices  are  unprofessional  and  un- 
worthy of  an  officer  of  the  law  charged,  as  is  the  lawyer,  with 
the  duty  of  aiding  in  the  administration  of  justice. 

23.  Attitude  Toward  Jury.  All  attempts  to  curry  favor  with 
juries  by  fawning,  flattery  or  pretended  solicitude  for  their 
personal  comfort  are  unprofessional.  Suggestions  of  counsel, 
looking  to  the  comfort  or  convenience  of  jurors,  and  propositions 
to  dispense  with  argument,  should  be  made  to  the  Court  out  of 
the  jury's  hearing.  A  lawyer  must  never  converse  privately  with 
jurors  about  the  case;  and  both  before  and  during  the  trial  he 
should  avoid  communicating  with  them,  even  as  to  matters 
foreign  to  the  cause. 

24.  Sight  of  Lawyer  to  Control  the  Incidents  of  the  Trial. 
As  to  incidental  matters  pending  the  trial,  not  affecting  the 
merits  of  the  cause,  or  working  substantial  prejudice  to  the 
rights  of  the  client,  such  as  forcing  the  opposite  lawyer  to  trial 
when  he  is  under  affliction  or  bereavement;  forcing  the  trial  on 
a  particular  day  to  the  injury  of  the  opposite  lawyer  when  no 
harm  will  result  from  a  trial  at  a  different  time;  agreeing  to  an 
extension  of  time  for  signing  a  bill  of  exceptions,  cross  inter- 
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rogatories  and  the  like,  the  lawyer  must  be  allowed  to  judge. 
In  such  matters  no  client  has  a  right  to  demand  that  his  counsel 
shall  be  illiberal,  or  that  he  do  anything  therein  repugnant  to 
his  own  sense  of  honor  and  propriety. 

26.  Taking  Technical  Advantage  of  Opposite  Counsel;  Agree- 
ments With  Him.  A  lawyer  should  not  ignore  known  customs 
or  practice  of  the  Bar  or  of  a  particular  Court,  even  when  the 
law  permits,  without  giving  timely  notice  to  the  opposing  counsel. 
As  far  as  possible,  important  agreements,  affecting  the  rights  of 
clients,  should  be  reduced  to  writing;  but  it  is  dishonorable  to 
avoid  performance  of  an  agreement  fairly  made  because  it  is  not 
reduced  to  writing,  as  required  by  rules  of  Court. 

26.  Professional  Advocacy  Other  Than  Before  Courts.  A 
lawyer  openly,  and  in  his  true  character  may  render  professional 
services  before  legislative  or  other  bodies,  regarding  proposed 
legislation  and  in  advocacy  of  claims  before  departments  of  gov- 
ernment, upon  the  same  principles  of  ethics  which  justify  his 
appearance  before  the  Courts;  but  it  is  unprofessional  for  a 
lawyer  so  engaged  to  conceal  his  attorneyship,  or  to  employ 
secret  personal  solicitations,  or  to  use  means  other  than  those 
addressed  to  the  reason  and  understanding  to  influence  action. 

27.  Advertising,  Direct  or  Indirect.  The  most  worthy  and 
effective  advertisement  possible,  even  for  a  young  lawyer,  and 
especially  with  his  brother  lawyers,  is  the  establishment  of  a 
well-merited  reputation  for  professional  capacity  and  fidelity  to 
trust.  This  cannot  be  forced,  but  must  be  the  outcome  of  char- 
acter and  conduct.  The  publication  or  circulation  of  ordinary 
simple  business  cards,  being  a  matter  of  personal  taste  or  local 
custom,  and  sometimes  of  convenience,  is  not  per  se  improper. 
But  solicitation  of  business  by  circulars  or  advertisements,  or 
by  personal  communications  or  interviews,  not  warranted  by 
personal  relations,  is  unprofessional.  It  is  equally  unprofes- 
sional to  procure  business  by  indirection  through  touters  of  any 
kind,  whether  allied  real  estate  firms  or  trust  companies  adver- 
tising to  secure  the  drawing  of  deeds  or  wills  or  offering  retainers 
in  exchange  for  executorships  or  trusteeships  to  be  influenced  by 
the  lawyer.  Indirect  advertisement  for  business  by  furnishing 
or  inspiring  newspaper  comments  concerning  causes  in  which  the 
lawyer  has  been  or  is  engaged,  or  concerning  the  manner  of  their 
conduct,  the  magnitude  of  the  interests  involved,  the  importance 
of  the  lawyer's  positions,  and  all  other  like  self-laudation,  defy 
the  traditions  ami  lower  the  tone  of  our  high  calling,  and  are 
intolerable. 

28.  Stirring  up  Litigation,  Directly  or  Through  Agents.  It 
is  unprofessional  for  a  lawyer  to  volunteer  advice  to  bring  a  law- 
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suit,  except  in  rare  cases  where  ties  of  blood,  relationship  or  tmst 
make  it  his  duty  to  do  so.  Stirring  up  strife  and  litigation  is 
not  only  unprofessional,  but  it  is  indictable  at  common  law. 
It  is  disreputable  to  hunt  up  defects  in  titles  or  other  causes  of 
action  and  inform  thereof  in  order  to  be  employed  to  bring  suit, 
or  to  breed  litigation  by  seeking  out  those  with  claims  for 
personal  injuries  or  those  having  any  other  grounds  of  action 
in  order  to  secure  them  as  clients,  or  to  employ  agents  or  runners 
for  like  purposes,  or  to  pay  or  reward,  directly  or  indirectly,  those 
who  bring  or  influence  the  bringing  of  such  cases  to  his  office, 
or  to  remunerate  policemen,  court  or  prison  officials,  physicians, 
hospital  attaches  or  others  who  may  succeed,  under  the  guise  of 
giving  disinterested  friendly  advice,  in  influencing  the  criminal, 
the  sick  and  the  injured,  the  ignorant  or  others,  to  seek  his  pro- 
fessional services.  A  duty  to  the  public  and  to  the  profession 
devolves  upon  every  member  of  the  Bar,  having  knowledge  of 
such  practices  upon  the  part  of  any  practitioner,  immediately  to 
inform  thereof  to  the  end  that  the  offender  may  be  disbarred. 

29.  Tlpholding  the  Honor  of  the  Profession.  Lawyers  should 
expose  without  fear  or  favor  before  the  proper  tribunals  corrupt 
or  dishonest  conduct  in  the  profession,  and  should  accept  without 
hesitation  employment  against  a  member  of  the  Bar  who  has 
wronged  his  client.  The  counsel  upon  the  trial  of  a  cause  in 
which  perjury  has  been  committed  owe  it  to  the  profession  and 
to  the  public  to  bring  the  matter  to  the  knowledge  of  the  prose- 
cuting authorities.  The  lawyer  should  aid  in  guarding  the  Bar 
against  the  admission  to  the  profession  of  candidates  unfit  or 
unqualified  because  deficient  in  either  moral  character  or  educa- 
tion. He  should  strive  at  all  times  to  uphold  the  honor  and  to 
maintain  the  dignity  of  the  profession  and  to  improve  not  only 
the  law  but  the  administration  of  justice. 

30.  Justifiable  and  TTnjustifiable  Litigations.  The  lawyer 
must  decline  to  conduct  a  civil  cause  or  to  make  a  defense  when 
convinced  that  it  is  intended  merely  to  harass  or  to  injure  the 
opposite  party  or  to  work  oppression  or  wrong.  But  otherwise  it 
is  his  right,  and,  having  accepted  retainer,  it  becomes  his  duty  to 
insist  upon  the  judgment  of  the  Court  as  to  the  legal  merits  of 
his  clients  claim.  His  appearance  in  Court  should  be  deemed 
equivalent  to  an  assertion  on  his  honor  that  in  his  opinion  his 
client's  case  is  one  proper  for  judicial  determination. 

31.  Responsibility  for  Litigation.  No  lawyer  is  obliged  to  act 
either  as  adviser  or  advocate  for  every  person  who  may  wish  to 
l)ocome  his  client.  He  has  the  right  to  decline  employment. 
Every  lawyer  upon  his  own  responsibility  must  decide  what  busi- 
ness he  will  accept  as  counsel,  what  causes  he  will  bring  into 


584  FINAL   REPORT   OF   COMMITTEE  ON 

Court  for  plaintiffs,  what  cases  he  will  contest  in  Court  for  de- 
fendants. The  responsibility  for  advising  questionable  transac- 
tions, for  bringing  questionable  suits,  for  urging  questionable 
defenses,  is  the  lawyer's  responsibility.  He  cannot  escape  it  by 
urging  as  an  excuse  that  he  is  only  following  his  client's 
instructions. 

32.  The  Lawyer's  Duty  in  Its  Last  Analysis.  !N'o  client,  cor- 
porate or  individual,  however  powerful,  nor  any  cause,  civil  or 
political,  however  important,  is  entitled  to  receive,  nor  should 
any  lawyer  render,  any  service  or  advice  involving  disloyalty  to 
the  law  whose  ministers  we  are,  or  disrespect  of  the  judicial 
office,  which  we  are  bound  to  uphold,  or  corruption  of  any  person 
or  persons  exercising  a  public  office  or  private  trust,  or  deception 
or  betrayal  of  the  public.  When  rendering  any  such  improper 
pervice  or  advice,  the  lawyer  invites  and  merits  stern  and  just 
condemnation.  Correspondingly,  he  advances  the  honor  of  his 
profession  and  the  best  interests  of  his  client  when  he  renders 
service  or  gives  advice  tending  to  impress  upon  the  client  and  his 
undertaking  exact  compliance  with  the  strictest  principles  of 
moral  law.  He  must  also  observe  and  advise  his  client  to  observe 
the  statute  law,  though  until  a  statute  shall  have  been  construed 
and  interpreted  by  competent  adjudication,  he  is  free  and  is 
entitled  to  advise  as  to  its  validity  and  as  to  what  he  conscien- 
tiously believes  to  be  its  just  meaning  and  extent.  But  above  all 
a  lawyer  will  find  his  highest  honor  in  a  deserved  reputation  for 
fidelity  to  private  trust  and  to  public  duty,  as  an  honest  man 
and  as  a  patriotic  and  loyal  citizen. 

III. 

Oath  of  Admission. 

The  general  principles  which  should  ever  control  the  lawyer 
in  the  practice  of  his  profession  are  clearly  set  forth  in  the  fol- 
lowing Oath  of  Admission  to  the  Bar,  formulated  upon  that  in 
use  in  the  State  of  Washington,  and  which  conforms  in  its  main 
outlines  to  the  "duties"  of  lawyers  as  defined  by  statutory 
enactments  in  that  and  many  other  states  of  the  union  *— duties 

^Alabama,  California.  Georgia.  Idaho,  Indiana.  Iowa,  Minnesota, 
Mississippi,  Nebraska,  North  Dakota,  Oklahoma,  Oregon,  South 
Dakota,  Utah,  Washington  and  Wisconsin.  The  oaths  administered 
on  admission  to  the  Bar  in  all  the  other  states  require  the  observance 
of  the  highest  moral  principle  in  the  practice -of  the  profession,  but 
the  duties  of  the  lawyer  are  not  as  specifically  defined  by  law  as  in 
the  states  named. 
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which  they  are  sworn  on  admission  to  obey  and  for  the  wilful 
violation  of  which  disbarment  is  provided : 

I  DO  SOLEMNLY  SWEAR: 

I  will  support  the  Constitution  of  the  United  States  and 
the  Constitution  of  the  State  of ; 

I  will  maintain  the  respect  due  the  Courts  of  Justice  and 
judicial  officers ; 

I  will  not  counsel  or  maintain  any  suit  or  proceeding 
which  shall  appear  to  me  to  be  unjust,  nor  any  defense  ex- 
cept such  as  I  believe  to  be  honestly  debatable  under  the 
law  of  the  land ; 

I  will  employ  for  the  purpose  of  maintaining  the  causes 
confided  to  me  such  means  only  as  are  consistent  with  truth 
and  honor,  and  will  never  seek  to  mislead  the  Judge  or  jury 
by  any  artifice  or  false  statement  of  fact  or  law ; 

I  will  maintain  the  confidence  and  preserve  inviolate  the 
secrets  of  my  client,  and  will  accept  no  compensation  in 
connection  with  his  business  except  from  him  or  with  his 
knowledge  and  approval ; 

I  will  abstain  from  all  offensive  personality,  and  advance 
no  fact  prejudicial  to  the  honor  or  reputation  of  a  party  or 
witness,  unless  required  by  the  justice  of  the  cause  with 
which  I  am  charged ; 

I  will  never  reject,  from  any  consideration  personal  to 
myself,  the  cause  of  the  defenseless  or  oppressed,  or  delay 
any  man's  cause  for  lucre  or  malice.     SO  HELP  ME  GOD. 

We  commend  this  form  of  oath  for  adoption  by  the  proper 
authorities  in  all  the  states  and  territories. 
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INDEX  AND  SYNOPSIS  OP  CANONS. 
Preamble,  p.  575. 

The  Canons  of  Ethics,  pp.  575  to  584. 

1.  The  Duty  of  the  Lawyer  to  the  Coubts.    (1,  2,  4;  iii,  Iv,  vi.)* 

2.  The  Selection  of  Judges.     (69.)* 
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11.  Dealing  with  Tbust  Pbopebty.     (40;  xxv,  xxvi.)* 

12.  Fixing  the  Amount  of  the  Feb.     (54,  55,  56,  58;  xvili,  xxviit, 

xxxvlil,  xlix.)' 

13.  Contingent  Fees.     (57;  xxlv.)* 

14.  Suing  a  Client  fob  a  Fee.     (53;  xxvii.    See  also  xxix.)* 

15.  How  Far  a  Lawyer  May  Go  in  Supporting  a  Client's  Cause. 

(11;  i,  X,  xl,  xli,  xlii.  xlv,  xl.)^ 

16.  Restraining  Clients  from  Improprieties.     (44.)^ 

17.  Ill  Feeling  and  Personauties  Between  Advocates.     (31,  32; 

18.  Treatment  of  Witnesses  and  Litigants.      (59,   30;    11,  xlv, 

xlii.)* 

19.  Appearance  of  Lawyer  as  Witness  fob  His  Client.    (21,  22; 

XXXV,  xvl.)* 

20.  Newspapeb  Discussion  of  Pending  Litigation.     (19,  20.)* 

21.  Punctuality  and  Expedition.     (6,  36;  See  xxxvl.)' 

22.  Candob  and  Faibness.     (5;  xU.)* 

23.  Attitude  Towabd  Jury.    (60,  61,  17,  63;  xlvU.)* 

24.  Right  of  Lawyer  to  Control  the  Incidents  of  the  Trial. 

(33;  x.)» 

25.  Taking  Technical  Advantage  of  Opposite  Counsel;   Agree- 

ments with  Him.     (45,  43;  v,  Ix.)' 

26.  Professional  Advocacy  Other  than  Befobe  Coubts.     (27.)* 

27.  Advertising,  Direct  ob  Indirect.    (18.)* 

28.  Stirring  Up  Litigation,  Dibectly  ob  Through  Agents.     (23.)* 

29.  Upholding  the  Honor  of  the  Profession.     (9,  65,  12;  xxxill, 

xxxlv,  xxxvii,  xxxvlil.)* 

30.  Justifiable  and  Unjustifiable  Litigations.  (15;  x,  xi,  xlv.)* 
•  31.  Responsibility  for  Litigation.     (15;  x,  xl,  xlv.)* 

32.  The  Lawyer's  Duty  in  Its  Last  Analysis.     (66;  xxl,  etc.)* 

Oath  of  Admission,  pp.  584,  585. 

*The  Arabic  numerals  In  the  brackets  Immediately  following  the 
synoptic  titles  of  the  canons  are  cross-references  to  the  compilation 
of  canons  as  set  forth  In  Appendix  B  of  the  1907  report  of  the  Asso- 
ciation's Committee  on  Canons  of  Ethics  (A.  B.  A.  Reports  XXXI. 
685-713) ;  the  Roman  numerals  are  cross-references  to  Hoffman- s 
Resolutions,  reprinted  as  Appendix  H  of  the  committee's  1907  report 
(id.  717-735). 


REPORT 

OF  THB 

COMMITTEE  ON  PROPOSED  COPYRIGHT  BILL. 

To  the  American  Bar  Association: 

Your  committee  beg  leave  to  report  as  follows: 

At  the  last  session  of  the  Association  your  committee  reported 
that  after  much  study  of  the  subject  the  Committees  on  Patents 
of  the  House  and  Senate  had  each  reported  a  separate  Copjrright 
Bill,  which  bills  differed  from  each  other  in  some  important  par- 
ticulars, and  that  a  minority  of  the  Senate  Committee  had  made 
a  dissenting  report,  disagreeing  with  the  views  of  the  majority 
of  the  committee.  In  this  condition  of  disagreement  it  became 
necessary  that  the  subject  should  be  carefully  studied  again  by 
these  committees  and  also  by  those  interested  in  the  enactment  of 
some  form  of  copyright  legislation. 

The  principal  subject  of  disagreement  between  the  committees 
of  tlie  House  and  Senate  was  the  propriety  of  granting  to  musi- 
cal copyright  such  measure  of  legal  protection  as  would  control 
the  use  of  the  copyrighted  music  upon  pianola  rolls,  phonograph 
disks  and  the  like.  During  the  spring  of  this  year,  and  before 
the  committee  had  taken  any  acftion  in  the  matter,  the  Supreme 
Court  of  the  United  States  handed  down  a  decision  in  the  case 
of  White-Smith  Music  Co.  vs,  Apollo,  in  which  they  held,  affirm- 
ing the  court  below,  that  a  copyright  upon  a  musical  composi- 
tion under  the  existing  law  would  not  be  infringed  by  the  making 
and  selling  of  a  pianola  roll  for  the  reproduction  of  the  copy- 
righted music. 

Subsequent  to  this  decision,  the  Committees  on  Patents  of  the 
House  and  Senate  held  several  joint  meetings  for  the  purpose 
of  discussing  the  question  as  to  what  should  be  done  in  the 
premises. 

(587) 
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After  a  number  of  days  of  very  elaborate  discussion  of  the 
subject  and  the  hearing  of  many  persons  who  were  interested, 
the  committees  expressed  themselves  as  disposed  to  concede  to  the 
composers  of  music  an  exclusive  right  to  control  their  composi- 
tions for  all  purposes,  including  the  use  of  their  musical  works 
upon  pianola  rolls,  phonograph  disks  and  the  like,  subject  to  the 
condition  that  if  the  owner  of  the  copyright  has  himself  used 
or  permitted  the  use  of  the  copyrighted  work  upon  the  parts  of 
instruments  serving  to  reproduce  mechanically  the  musical  work, 
any  other  person  may  make  similar  use  of  the  copyrighted  work 
upon  payment  of  a  royalty  to  the  copyri^t  proprietor. 

In  order  to  accomplish  this  result  an  amendment  was  drawn 
to  the  House  Bill,  H.  E.  243  (section  1,  subsection  e),  which 
grants  the  absolute  right  to  the  composer  to  control  his  musical 
work  for  all  purposes,  including  the  right  of  public  performance 
and  for  the  purpose  of  publishing,  copying  and  vending  the 
musical  work,  to  make  any  arrangement  or  setting  of  it  or  of 
the  melody  of  it  in  any  system  of  notation  or  any  form  of  record 
in  which  the  thought  of  the  author  may  be  recorded  and  from 
which  it  may  be  read  or  reproduced. 

This  grant  is  coupled  with  the  proviso  that  it  shall  apply  only 
to  compositions  published  and  copyrighted  after  the  passage  of 
the  act,  and  also  with  the  proviso  that  whenever  the  owner  of  a 
musical  copyright  has  used,  or  permitted  the  use,  of  the  copy- 
righted work  upon  the  parts  of  instruments  serving  to  reproduce 
mechanically  the  musical  work,  any  other  person  may  make 
similar  use  of  the  copyrighted  work  upon  the  payment  of  a  roy- 
alty to  the  copyright  proprietor.  This  royalty  is  to  be  fixed  by 
the  Bill. 

Section  28  (e)  (H.  K.  243)  is  also  to  be  amended  to  corres- 
pond. This  section  is  the  civil  remedial  section  of  the  Bill  and  it 
is  provided  that  "  in  case  of  infringement  of  a  copyrighted  musi- 
cal work,  whenever  the  owner  of  a  musical  copyright  has  used, 
or  permitted  the  use,  of  the  copyrighted  work  upon  the  parts  of 
instruments  serving  to  reproduce  mechanically  the  musical  work, 
that  in  case  of  infringement  of  such  copyright  by  the  unauthor- 
ized manufacture,  use  or  sale  of  interchangeable  parts,  such  as 
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disks,  rolls,  bands  or  cylinders,  for  use  in  mechanical  mnsic-pro- 
ducing  machines  adapted  to  reproduce  the  copyrighted  music,  no 
criminal  action  shall  be  brought,  and  in  a  civil  action  no  injunc- 
tion shall  be  granted,  but  the  plaintiff. shall  be  entitled  to  recover, 
in  lieu  of  profits  and  damages,  a  royalty  equal  to  —  per  centum 
of  the  gross  sum  which  may  be  received  by  the  infringer  for  such 
manufacture,  use  or  sale,  and  in  all  cases  the  highest  price  in  a 
series  of  transactions  shall  be  adopted/* 

These  two  provisos  taken  together  will  result  in  compelling  the 
manufacturers  of  mechanical  music-producing  machines  to  make 
a  contract  with  the  owner  of  the  copyright  before  they  use  the 
copyrighted  musical  composition  for  their  machines  for  the  pay- 
ment of  the  royalty  fixed  in  Section  28  (e),  (H.  R.  243),  with 
such  conditions  for  guarantee  of  payment,  account  and  the  like,  as 
the  owner  of  the  copyright  may  reasonably  impose ;  or,  if  this  can- 
not be  accomplished,  or  is  neglected,  to  submit  in  case  of  suit  for 
infringement  to  the  payment  of  the  same  royalty,  plus  costs  and 
such  counsel  fee  as  the  court  may  see  fit  to  allow  to  the  plaintiff, 
besides  the  expense,  such  as  counsel  fee,  which  they  themselves 
may  be  compelled  to  pay  in  the  defense  of  such  an  action. 

It  is  believed  that  these  two  sections  taken  together  will  do 
full  justice  to  the  composer  and  at  the  same  time  permit  any 
manufacturer  of  mechanical  music-producing  machines  to  em- 
ploy in  the  manufacture  of  his  machine,  any  copyrighted  com- 
position, upon  payment  of  a  reasonable  royalty  therefor. 

Section  4  (H.  R.  243)  has  been  amended  so  as  to  bring  it  into 
closer  accord  with  the  language  of  the  Constitution  and  also  to 
reiterate  in  this  section  the  language  used  in  Section  1,  sub-sec- 
tion (e) .  The  repetition  of  this  language  has  been  thought  justi- 
fied by  a  desire  to  make  the  grant  of  the  Act  as  broad  as  the  lan- 
guage of  the  Constitution  and  also  to  give  to  that  language  a  con- 
gressional interpretation  which  will  convey  to  the  courts  the  view 
of  Congress  as  to  how  that  language  should  be  construed. 

It  has  also  been  amended  by  adding  another  provision,  which 
seems  important  in  view  of  the  history  of  copyright  legislation 
and  litigation  in  the  United  States.  It  has  been  held,  and  is  now 
the  established  law,  that  after  publication  all  rights  in  copyright 
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are  statutory  rights  and  must  be  found  in  the  statute.  There 
would  appear  to  be  no  sufficient  reason,  however,  why  the  owner 
of  a  copyright  upon  an  intellectual  work  should  not  enjoy,  with 
reference  to  that  class  of  property,  all  of  the  common  law  rights 
which  inhere  in  the  ownership  of  other  species  of  property.  Cer- 
tainly intellectual  property  is  entitled  to  as  high  respect  at  the 
hands  of  the  law  as  any  other  class  of  property.  It  is  property 
of  as  high  quality  as  any  other,  and  its  origin — that  of  intel- 
lectual creation,  something  made  out  of  nothing — gives  to  it  an 
inherent  character  which  entitles  it  to  be  regarded  as  the  highest 
class  of  private  property  and  entitled  to  as  complete  and  perfect 
protection  as  any  other  class  of  private  property.   . 

The  legislators  and  jurists  of  the  world  are  agreed  that  copy- 
right should  be  a  restricted  estate,  limited  in  duration,  limited 
in  character,  limited  to  certain  specific  uses;  all  of  which  are 
provided  for  in  this  Act.  But  subject  to  those  limitations  and 
conditions  such  property  as  is  granted  by  the  statute  should  be 
accorded  every  kind  of  protection  known  to  the  common  law  and 
which  is  accorded  to  other  classes  of  private  property.  For  this 
reason  the  following  words  have  been  added  to  this  section : 

"  That,  subject  to  the  limitations  and  conditions  of  this  Act, 
copyright  secured  hereunder  shall  be  entitled  to  all  the  right  and 
remedies  which  would  be  accorded  to  any  other  species  of  prop- 
erty at  common  law." 

Section  13  (H.  R.  243).  The  language  of  the  Kittredge  Bill, 
S.  4900,  the  text  of  which  was  reported  to  the  Association  at  its 
last  meeting,  has  been  restored  in  place  of  that  used  in  the  Cur- 
rier Bill,  H.  E.  243,  for  the  reason  that  it  is  believed  that  the 
copjrright  should  not  be  forfeited  by  a  failure  to  supply  to  the 
Library  of  Congress  on  demand  copies  of  the  copyrighted  work. 

The  maintenance  of  a  public  library  and  the  procurement  for 
that  library  of  copies  of  books  is  entirely  secondary  to  the  pur- 
pose of  the  copyright  law.  That  purpose,  as  stated  in  the  Con- 
stitution, is  to  promote  science  and  the  useful  arts  by  securing 
for  limited  times  to  authors  the  exclusive  right  to  their  writings. 
The  result  of  the  creation  of  such  an  estate  in  the  writings  of  an 
author  is  well  understood.    It  enables  the  author  to  convert  his 


PROPOSED   COPYRIGHT   BILL.  591 

thought  into  money  and  thus  to  live  upon  the  labor  of  his  brain. 
This  is  a  far  more  important  result  to  the  country  than  that  any 
particular  library,  such  as  the  Congressional  Library,  should  be 
supplied  with  books. 

There  is  a  second  object  obtained  by  the  grant  and  existence 
of  a  copyright.  The  great  printing  and  publishing  business  of 
the  country  is  based  in  great  measure  upon  the  exclusive  privi- 
leges obtained  by  way  of  copyright,  and  a  vast  investment  of 
capital  and  a  vast  employment  of  labor  results  from  the  publica- 
tion of  books  undertaken  as  the  result  of  the  existence  of  copy- 
right, which  would  not  be  undertaken  if  the  copyright  did  not 
exist  and  the  publication  was  open  to  free  competition. 

It  is,  therefore,  eminently  desirable  for  the  benefit  of  the 
public  that  copyrights  should  be  maintained  in  their  integrity 
and  not  destroyed.  The  result  desired,  to  wit,  that  the  Library 
shall  ob'tain  copies  of  all  published  books,  can  be  accomplished 
quite  as  well  by  imposing  upon  those  who  fail  to  supply  the 
Library  with  copies,  a  penalty  large  enough  to  insure  their  com- 
pliance with  the  requirements  of  law.  For  this  reason  the  Bill 
has  been  amended  so  as  to  provide  a  penalty  of  one  hundred  dol- 
lars and  twice  the  retail  price  of  the  best  edition  of  the  book. 
This  will  cover  all  cases  where  the  book  is  of  greater  value  than 
one  hundred  dollars. 

Section  28,  sub-section  (b),  (H.  R.  243),  has  been  amended  by 
striking  out  the  words : 

"  nor  by  less  than  the  sum  of  two  hundred  and  fifty  dollars.'^ 

Section  28  is  the  civil  remedial  section,  and  some  interests 
have  strongly  contended  for  the  introduction  of  a  minimum 
recovery. 

The  introduction  of  this  minimum  recovery  has  been  regarded 
as  highly  undesirable.  Such  a  minimum  amount  to  be  recovered 
would  go  far  to  convert  the  civil  remedies  of  the  statute  into 
penalties,  and  your  committee  have  felt  very  doubtful  whether 
the  words  which  follow, 

"  and  should  not  be  regarded  as  a  penalty,'^ 
could  have  the  effect  of  preventing  that  which  is  in  fact  a  penalty 
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from  being  held,  by  the  courts  to  constitute  a  penalty.  And  if  it 
is  construed  to  be,  in  fact,  a  penalty,  it  will  alter  the  entire  atti- 
tude of  the  courts  toward  these  civil  remedies  and  cause  them  to 
be  treated  with  much  greater  severity,  both  as  to  proof  and  as  to 
enforcement,  than  they  would  be  if  they  were  not  penal. 

Section  31  (H.  R.  243).  This  section  provides  for  the  crimi- 
nal punishment  of  the  wilful  infringer.  The  Currier  Bill  con- 
tains the  following  language,  after  providing  for  a  monetary 
penalty  only : 

'^  and  stand  committed  to  jail  until  said  fine  and  costs  are  paid.'^ 

This  provision  has  the  inherent  objection  that  it  will  send  the 
poor  man  to  jail  and  leave  the  rich  man  to  pay  a  fine,  quite  in- 
dependent of  the  discretion  of  the  court. 

Furthermore,  there  is  a  general  statute  of  the  United  States, 
Sections  1042  and  5296  R.  S.,  which  provide  that  a  pauper  who 
has  been  committed  to  jail  for  failure  to  pay  a  fine  cannot  be 
restrained  in  jail  for  a  period  greater  than  thirty  days,  if  he 
makes  affidavit  that  he  is  unable  to  pay  the  fine.  This  would 
have  the  effect  of  limiting  the  term  of  the  imprisonment  under 
this  section  to  thirty  days,  in  any  case  where  the  prisoner  could 
not  pay  the  fine,  and  of  course  no  one  would  go  to  jail  who  could 
pay  the  fine. 

The  language  of  the  Senate  Bill,  previously  reported,  seems 
to  be  better..  The  penalty  there  provided  is : 

"  shall  be  pimished  by  imprisonment  for  not  exceeding  one  year, 
or  by  a  fine  not  less  than  one  hundred  dollars  or  more  than  one 
thousand  dollars,  or  both,  in  the  discretion  of  the  court.'* 

This  leaves  the  whole  matter  in  the  hands  of  the  court,  where  it 
should  reside. 

Sections  39  and  40  (H.  R.  243).  These  sections  are  a  sub- 
stantial reproduction  of  Section  4966  R.  S.,  Act  of  January  6, 
1897.  That  Act  provided  that  when  an  injunction  was  granted 
after  a  due  and  formal  hearing,  the  defendant  might  be  punished 
for  a  contempt  in  any  district  of  the  United  States  where  he  was 
found  to  be  in  contempt  of  the  injunction,  by  any  Circuit  Court 
having  jurisdiction  over  him  at  the  time  the  acts  complained  of 
were  committed. 
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For  some  reason  the  Act  of  1897  provided  (and  this  provision 
has  been  repeated)  tliat  where  a  defendant  was  brought  before  a 
Circuit  Court  in  the  district  where  the  violation  of  the  injunction 
was  alleged  to  have  been  committed,  that  he  might  not  only  excuse 
his  contempt,  if  he  could,  but  he  might  also,  at  the  same  time 
and  before  the  same  court,  move  to  dissolve  the  original  injunc- 
tion. If  the  court  was  satisfied  that  although  the  defendant  was 
in  contempt  of  the  original  injunction,  the  original  injunction 
should  never  have  been  granted,  the  court  hearing  the  motion  for 
contempt  was  given  the  power  to  dissolve  the  original  injunction 
and  thus  reverse  the  decision  of  the  original  trial  court,  not  on 
appeal,  but  on  a  motion  from  the  defendant  remote  from  the 
place  of  the  original  trial,  in  the  absence  of  the  evidence  pre- 
sented at  the  original  trial,  before  a  different  judge,  in  a  diflEer- 
ent  court,  and  under  circumstances  and  conditions  which  would 
make  it  quite  impossible  that  the  judge  asked  to  dissolve  the  in- 
junction could  have  as  complete,  intelligent  and  satisfactory  a 
comprehension  of  the  situation  as  the  original  court  which 
granted  the  injunction. 

This  provision  of  the  Act  of  1897  is  contrary  to  all  of  the 
usual  existing  practice  in  equity,  and  it  has  no  satisfactory  justi- 
fication in  the  necessity  of  the  case,  and  it  only  introduces  the 
opportunity  to  a  defendant  to  work  upon  the  sympathies  of  a 
judge,  who  is  unfamiliar  with  the  case,  to  exercise  his  power  to 
dissolve  an  injunction  formally  granted  by  another  court,  after 
a  full  hearing.  It  would  appear  to  be  unseemly  and  improper  for 
the  Circuit  Court  of  one  district  to  sit  in  review  of  the  judgment 
of  a  co-ordinate  judge  in  another  district.  It  destroys  the  final- 
ity of  decisions  upon  questions  once  litigated  and  decided. 

Section  41  (H.  R.  243).  Appeals.  Under  the  existing  law  no 
appeal  will  lie  from  a  Circuit  Court  to  a  Circuit  Court  of  Appeals 
from  an  order  refusing  or  dissolving  a  preliminary  injunction  in 
any  kind  of  a  case.  This  condition  of  the  law  has  been  very  un- 
satisfactory to  the  Bar,  and  an  effort  has  been  made  to  change  it 
80  as  to  restore  it  to  the  form  in  which  the  Circuit  Court  of  Ap- 
peals Bill  was  originally  passed,  allowing  appeals  to  the  Circuit 
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Court  of  Appeals  in  all  preliminary  matters  where  injunctions 
are  either  granted  or  refused.  It  seems  desirable  that  such  juris- 
diction should  exist. 

The  amendments  above  described  to  H.  R.  243  have  been  em- 
bodied in  a  new  bill,  introduced  by  Representative  Washburn  in 
the  later  days  of  the  last  session  of  Congress,  which  is  H.  K. 
21,592,  a  copy  of  which  is  appended  to  this  report.  Sections  7 
and  8  of  H.  R.  243  have  been  consolidated  into  Section  7  of  H.  R. 
21,592,  and  all  of  the  succeeding  sections  are,  therefore,  moved 
forward  one  number.  This  is  the  final  draft  which  will  be  sub- 
mitted to  the  Patent  Committees  of  the  House  and  Senate,  when 
they  convene  for  the  next  session  of  Congress,  and  unless  some 
serious  objection  is  found  to  its  terms,  will  probably  be  favorably 
reported  by  both  of  those  committees. 

Your  committee  desire  to  state  that  it  assumes  no  responsi- 
bility for  the  present  form  of  the  proposed  copyright  legislation 
as  expressed  in  the  bill  attached  to  this  report,  and  do  not  ask 
that  it  is  adopted  by  the  Association  as  a  measure  endorsed  by  the 
Association.  There  is  still  some  difference  of  opinion  among  the 
members  of  the  committee  with  reference  to  the  propriety  and 
wisdom  of  some  of  the  provisions  of  the  bill,  as  will  appear  by 
certain  expressions  from  members  of  the  committee  printed 
below. 

The  committee  have  labored  in  association  with  many  persons 
interested  in  the  framing  of  this  bill,  not  members  of  this  Asso- 
ciation, to  bring  it  into  such  a  form  as  would  effectuate  the  pur- 
poses desired  by  the  owners  of  copyright  property,  those  who 
desire  to  use  copyright  property  and  the  committees  of  Congress, 
and  yet  avoid  the  dangers  of  illogical  and  ill-considered  legisla- 
tion. And  to  whatever  extent  they  have  succeeded  in  accomplish- 
ing this  result  they  will  be  quite  satisfied. 

Respectfully  submitted, 

Arthur  Stedart,  Chairman, 
Edward  S.  Rogers, 
Henry  E.  Randall, 
William  L.  Putnam, 
Ansley  Wilcox. 
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So  far  as  this  report  is  a  statement  of  the  present  status  of  the 
proposed  copyright  legislation  and  of  the  reasons  which  have  been 
advanced  in  support  of  certain  of  its  provisions,  I  concur  in  it.  I 
am  opposed,  however,  to  the  proposed  statute,  for  the  reason  that 
it  makes  very  radical  changes  in  the  existing  law,  and  in  my 
judgment  unnecessarily  introduces  new  language  and  definitions, 
which  will  be  fruitful  sources  of  uncertainty  and  litigation.  The 
discussion  of  the  special  questions  relating  to  music  rolls  and 
disks  has  diverted  attention  from  the  other  numerous  changes 
made  by  the  proposed  statute  in  the  language  of  the  existing 
statute  law,  and  I  think  the  approval  of  the  American  Bar  Asso- 
ciation should  not  be  given  to  these  changes  without  a  more 
thorough  discussion  than  has  been  given  to  them  either  in  com- 
mittee or  in  the  meetings  of  the  Association.  I  am  also  opposed 
to  the  general  statement  in  the  proposed  statute  that  copyright 
shall  be  entitled  to  all  the  rights  and  remedies  which  would  be 
accorded  to  all  other  species  of  property  at  common  law.  The 
incidents  of  property  in  literary  productions  are  so  different  from 
those  of  property  in  material  objects  that  it  is  impossible  to  fore- 
tell the  effect  of  such  a  general  statement  except  that  it  will 
probably  give  rise  to  much  litigation. 

I  would  prefer  that  any  copyright  legislation  should  not  be 
radical  or  revolutionary  in  its  character,  but  should  be  simply 
amendatory  of  the  language  of  existing  statutes  so  far  as  is 
necessary  to  correct  obvious  evils. 

Frank  P.  Pbichard. 


I  agree  generally  with  the  conclusions  expressed  in  the  above 
report  concerning  sections  13,  31,  39,  40,  41  and  sub-section  (b) 
of  section  28,  and  regard  the  recommendations  concerning  sec- 
tions 39,  40  and  41  as  quite  important. 

I  dissent  from  so  much  as  relates  to  section  4,  and  think  the 
section  referred  to  as  28,  while  an  improvement  on  some  of  the 
prior  drafts,  requires  further  qualificatioti  to  prevent  copyright 
being  unfairly  used  to  exclude  competition  in  the  manufacture 
and  sale  of  musical  and  other  sound-producing  instruments. 
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Any  extension  of  the  monopoly  which  makes  it  unnecessarily 
vexations  to  the  public,  without  advantage  to  authors,  and  is 
principally  serviceable  in  promoting  mischievous  combinations  of 
publishers,  is  not,  in  my  opinion,  consistent  with  the  lawful  pur- 
pose of  copyright. 

Apparently  the  effect  of  adding  to  the  monopoly  heretofore 
conferred  under  copyright — 

"all  the  rights  and  remedies  which  would  be  accorded  to  any 
other  species  of  property  at  common  law  " — 

is  to  supersede  henceforth  the  decisions  which  have  held  that, 
after  the  copyrighted  book  or  other  article  has  been  sold  under 
authority  of  the  copyright,  and  paid  the  tribute  exacted,  its  fur- 
ther sale  and  use  cannot  be  interfered  with  by  a  suit  for  in- 
fringement under  the  copyright  law.  Such  decisions  have  lim- 
ited the  extent  to  which  a  combination  of  publishers  can  use 
copyrights  to  compel  independent  dealers  to  maintain  dictated 
prices  on  uncopyrighted  as  well  as  copyrighted  books.  This 
clause  is  unnecessary  for  any  purpose  except  to  confer  the  power 
there  denied  and  enable  publishers  to  retain  title  in  copyrighted 
books  after  they  have  been  sold  at  the  prescribed  price,  and  pur- 
sue as  infringers  any  who  shall  resell  them,  except  at  such  prices 
and  to  such  persons  as  the  publisher  may  prescribe,  thus  exclud- 
ing from  reselling  copyrighted  books  (after  they  have  once  paid 
tribute  under  the  copyright)  all  dealers  who  refuse  to  maintain 
the  arbitrarily  prescribed  prices  and  all  other  owners  who  have 
occasion  to  sell  their  books  at  second-hand.  I  should  regard  such 
extension  of  the  monopoly  as  a  severe  blow  at  authors  and  the 
public,  as  well  as  independent  book-sellers. 

I  do  not  think  the  meaning  of  the  word  "  writings  "  in  the 
Constitution  can  be  amplified  by  legislative  interpretation,  as 
proposed. 

There  are  other  provisions  of  the  bill  which  I  think  ought  to 
be  modified  before  its  passage  can  be  recommended,  among  them 
those  relating  to  the  term,  which  is,  in  most  cases,  too  long  and 
with  no  means  of  ascertaining  when  it  has  expired;  that  defining 
the  subject-matter  included,  which  is  too  comprehensive;  and  that 
relating  to  importation,  which  is  needlessly  oppressive. 
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The  present  bill  is  a  substantial  improvement  on  some  former 
drafts,  but  should  be  fui'ther  amended  before  it  receives  the  en- 
dorsement of  this  Association. 

RoBT.  H.  Parkinson. 


60th  Congress,  1st  Session.    H.  R.  21,592. 

In  the  House  of  Representatives,  May  4,  (calendar  day, 
May  5),  1908,  Mr.  Washburn  introduced  the  following  bill; 
which  was  referred  to  the  Committee  on  Patents  and  ordered  to 
be  printed. 

A  BILL 

To  Amend  and  Consolidate  the  Acts  Respecting  Copyright. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of 
the  United  States  of  America  in  Congress  assembled.  That  the 
copyright  secured  by  this  Act  shall  include  the  exclusive  right: 

(a)  To  print,  reprint,  publish,  copy  and  vend  the  copyrighted 
work; 

(b)  To  translate  the  copyrighted  work  into  other  languages 
or  dialects,  to  dramatize  it  if  it  be  a  nondramatic  work,  to  convert 
it  into  a  novel  or  other  nondramatic  work  if  it  be  a  drama,  to 
arrange  or  adapt  it  if  it  be  a  musical  work,  to  complete,  execute 
and  finish  it  if  it  be  a  model  or  design  for  a  work  of  art ; 

(c)  To  deliver  or  authorize  the  delivery  of  the  copyrighted 
work  in  public  for  profit  if  it  be  a  lecture,  sermon,  address  or 
similar  production ; 

(d)  To  perform  or  represent  the  copyrighted  work  publicly 
if  it  be  a  drama; 

(e)  To  perform  the  copyrighted  work  publicly  for  profit  if  it 
be  a  musical  composition  on  which  such  right  of  public  perform- 
ance for  profit  has  been  reserved,  as  provided  in  section  twenty 
of  this  Act,  and  for  the  purpose  of  public  performance  for  profit, 
and,  for  the  purposes  set  forth  in  subsection  (a)  hereof,  to  make 
any  arrangement  or  setting  of  it  or  of  the  melody  of  it  in  any  sys- 
tem of  notation  or  any  form  of  record  in  which  the  thought  of  an 
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author  may  be  recorded  and  from  which  it  may  be  read  or  re- 
produced :  Provided,  That  the  provisions  of  this  Act  so  far  as 
they  secure  copyright  covering  the  parts  of  instruments  serving 
to  reproduce  mechanically  the  musical  work  shall  include  only 
compositions  published  and  copyrighted  after  the  passage  of 
this  Act :  And  provided  further,  That  whenever  the  owner  of  a 
musical  copyright  has  used  or  permitted  the  use  of  the  copy- 
righted work  upon  the  parts  of  instruments  serving  to  repro- 
duce mechanically  the  musical  work,  any  other  person  may  make 
similar  use  of  the  copyrighted  work  upon  the  payment  to  the 
copyright  proprietor  of  a  royalty  equal  to  the  royalty  agreed  to 
be  paid  by  the  licensee  paying  the  lowest  rate  of  royalty  for 
instruments  of  the  same  class,  and  if  no  license  has  been  granted 
then  per  centum  of  the  gross  sum  received  by  such  person 

for  the  manufacture,  use  or  sale  of  such  parts,  and  in  all  cases 
the  highest  price  in  a  series  of  transactions  shall  be  adopted. 

Sec.  2.  That  nothing  in  this  Act  shall  be  construed  to  annul 
or  limit  the  right  of  the  author  or  proprietor  of  an  unpublished 
work,  at  common  law  or  in  equity,  to  prevent  the  copying,  pub- 
lication or  use  of  such  unpublished  work  without  his  consent  and 
to  obtain  damages  therefor. 

Seo.  3.  That  the  copyright  provided  by  this  Act  shall  pro- 
tect all  the  copyrightable  component  parts  of  the  work  copy- 
righted, and  all  matter  therein  in  which  copyright  is  already 
subsisting,  but  without  extending  the  duration  or  scope  of  such 
copyright.  The  copyright  upon  composite  works  or  periodicals 
shall  give  to  the  proprietor  thereof  all  the  rights  in  respect 
thereto  which  he  would  have  if  each  part  were  individually  copy- 
righted under  this  Act. 

Sec.  4.  That  the  works  for  which  copyright  may  be  secured 
under  this  Act  shall  include  all  the  writings  of  an  author,  in- 
cluding in  the  term  "writings'^  all  forms  of  record  in  which 
the  thought  of  an  author  may  be  recorded  and  from  which  it 
may  be  read  or  reproduced. 

That  subject  to  the  limitations  and  conditions  of  this  Act 
copyright  secured  hereunder  shall  be  entitled  to  all  the  rights 
and  remedies  which  would  be  accorded  to  any  other  species  of 
property  at  common  law. 
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Sec.  5.  That  the  application  for  registration  shall  specify 
to  which  of  the  following  classes  the  work  in  which  copyright  is 
claimed  belongs: 

(a)  Books,  including  composite  and  cyclopaedic  works,  direct- 
ories, gazetteers  and  other  compilations; 

(b)  Periodicals,  including  newspapers; 

(c)  Lectures,  sermons,  addresses,  prepared  for  oral  delivery: 

(d)  Dramatic  or  dramatico-musical  compositions; 

(e)  Musical  compositions; 

(f)  Maps; 

(g)  Works  of  art;  models  or  designs  for  works  of  art; 
(h)  Reproductions  of  a  work  of  art; 

(i)  Drawings  of  plastic  works  of  a  scientific  or  technical 
character; 

(j)   Photographs. 

(k)   Prints  and  pictorial  illustrations: 

Provided,  nevertheless.  That  the  above  specifications  shall  not 
be  held  to  limit  the  subject-matter  of  copyright  as  defined  in 
section  four  of  this  Act,  nor  shall  any  error  in  classification  in- 
validate or  impair  the  copyright  protection  secured  under  this 
Act. 

.  Sec.  6.  That  compilations  or  abridgements,  adaptations,  ar- 
rangements, dramatizations,  translations  or  other  versions  of 
works  in  the  public  domain,  or  of  copyrighted  works  when  pro- 
duced with  the  consent  of  the  proprietor  of  the  copyright  in  such 
works,  or  works  republished  with  new  matter,  shall  be  regarded 
as  new  works  subject  to  copyright  under  the  provisions  of  this 
Act;  but  the  publication  of  any  such  new  works  shall  not  affect 
the  force  or  validity  of  any  subsisting  copyright  upon  the  matter 
employed  or  any  part  thereof,  or  be  construed  to  imply  an  ex- 
clusive right  to  such  use  of  the  original  works,  or  to  secure  or 
extend  copyright  in  such  original  works. 

Sec.  7.  That  no  copyright  shall  subsist  in  the  original  text 
of  any  work  which  is  in  the  public  domain,  or  in  any  publication 
of  the  United  States  Government,  or  any  reprint,  in  whole  or  in 
part,  thereof:  Provided,  however.  That  the  publication  or  re- 
publication by  the  Government,  either  separately  or  in  a  public 
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document,  of  any  material  in  which  copyright  is  subsisting  shall 
not  be  taken  to  cause  any  abridgement  or  annulment  of  the  copy- 
right or  to  authorize  any  use  or  appropriation  of  such  copyright 
material  without  the  consent  of  the  copyright  proprietor. 

Sec.  8.  That  the  author  or  proprietor  of  any  work  made  the 
subject  of  copyright  by  this  Act,  or  his  executors,  administrators 
or  assigns,  shall  have  copyright  for  such  work  under  the  condi- 
tions and  for  the  terms  specified  in  this  Act;  Provided,  how- 
ever. That  the  copyright  secured  by  this  Act  shall  extend  to  the 
work  of  an  author  or  proprietor  who  is  a  citizen  or  subject  of  a 
Foreign  State  or  nation,  only : 

(a)  When  such  foreign  author  or  proprietor  shall  reside 
v?ithin  the  United  States  at  the  time  of  the  first  publication  of 
his  work,  or  shall  first  or  contemporaneously  with  its  first  publi- 
cation in  a  foreign  country  publish  his  work  within  the  limits  of 
the  United  States;  or 

(b)  When  the  foreign  State  or  nation  of  which  such  author 
or  proprietor  is  a  citizen  or  subject  grants,  either  by  treaty,  con- 
vention, agreement  or  law,  to  citizens  of  the  United  States  the 
benefit  of  copyright  on  substantially  the  same  basis  as  to  its  own 
citizens,  or  copyright  protection  substantially  equal  to  the  pro- 
tection secured  to  sucli  foreign  author  under  this  Act  or  by 
treaty;  or  when  such  foreign  State  or  nation  is  a  party  to  an 
international  agreement  which  provides  for  reciprocity  in  the 
granting  of  copyright,  by  the  terms  of  which  agreement  the 
United  States  may,  at  its  pleasure,  become  a  party  thereto. 

The  existence  of  the  reciprocal  conditions  aforesaid  shall  be 
determined  by  the  President  of  the  United  States,  by  proclama- 
tion made  from  time  to  time,  as  the  purposes  of  this  Act  may 
require. 

Sec.  9.  That  any  person  entitled  thereto  by  this  Act  may 
secure  copyright  for  his  work  by  publication  thereof  with  the 
notice  of  copyright  required  by  this  Act;  and  such  notice  shall 
be  affixed  to  each  copy  thereof  published  or  offered  for  sale  in  the 
United  States  by  authority  of  the  copyright  proprietor,  except  in 
the  case  of  books  seeking  ad  interim  protection  under  section 
twenty-two  of  this  Act.    In  the  case  of  a  work  of  art  or  a  plastic 
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work  or  drawing,  such  notice  shall  be  aflSxed  to  the  original  also 
before  publication  thereof  within  the  United  States. 

Seo.  10.  That  such  person  may  obtain  registration  of  his 
claim  to  copyright  by  complying  with  the  provisions  of  this  Act, 
and  upon  such  compliance  the  register  of  copyrights  shall  issue 
to  him  the  certificate  provided  for  in  section  fifty-seven  of  this 
Act. 

Sec.  11.  That  registration  may  also  be  had  of  the  works  of 
an  author  of  which  copies  are  not  reproduced  for  sale,  by  the 
deposit,  with  claim  of  copyright,  of  one  complete  copy  of  such 
work  if  it  be  a  lecture  or  similar  production  or  a  dramatic  or 
musical  composition;  of  a  photographic  print  if  the  work  be  a 
photograph ;  or  of  a  photograph  or  other  identifying  reproduction 
thereof  if  it  be  a  work  of  art  or  a  plastic  work  or  drawing;  the 
notice  of  copyright  in  these  latter  cases  being  affixed  to  the 
original  before  publication,  as  required  by  section  nine  of  this 
Act.  But  the  privilege  of  registration  secured  hereunder  shall 
not  exempt  the  copyright  proprietor  from  the  deposit  of  copies 
under  sections  twelve  and  thirteen  of  this  Act  where  the  work 
is  later  reproduced  in  copies  for  sale. 

Sec.  12.  That  after  copyright  haa  been  secured  by  publica- 
tion of  the  work  with  the  notice  of  copyright  as  provided  in  sec- 
tion nine  of  this  Act,  there  shall  be  promptly  deposited  in  the 
copyright  office  or  in  the  mail  addressed  to  the  register  of  copy- 
rights, Washington,  District,  of  Columbia,  two  complete  copies 
of  the  best  edition  thereof  then  published,  which  copies,  if  the 
work  be  a  book  or  periodical,  shall  have  been  produced  in  ac- 
cordance with  the  manufacturing  provisions  specified  in  section 
fifteen  of  this  Act ;  or  if  such  work  be  a  contribution  to  a  period- 
ical, for  which  contribution  special  registration  is  requested,  one 
copy  of  the  issue  or  issues  containing  such  contribution ;  or  if  the 
work  is  not  reproduced  in  copies  for  sale,  there  shall  be  de- 
posited a  copy,  print,  photograph  or  other  identifying  reproduc- 
tion provided  by  section  eleven  of  this  Act,  such  copies  or 
copy,  print,  photograph  or  other  reproduction  to  be  accom- 
panied in  eaeh  case  by  a  claim  of  copyright.  No  action  or 
proceeding  shall  be  maintained  for  infringement  of  copyright  in 
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any  work  until  the  provisions  of  this  Act  with  respect  to  the 
deposit  of  copies  and  registration  of  such  work  shall  have  been 
complied  with. 

Sec.  13.  That  should  the  copies  called  for  by  section  twelve 
of  this  Act  not  be  promptly  deposited  as  herein  provided,  the 
register  of  copyrights  may  at  any  time  after  the  publication  of 
the  work,  upon  specific  written  demand,  require  the  proprietor 
of  the  copyright  to  deposit  them,  and  after  the  said  demand  shall 
have  been  made,  in  default  of  the  deposit  of  copies  of  the  work 
within  one  month  from  any  part  of  the  United  States,  except  an 
outlying  territorial  possession  of  the  United  States,  or  within 
three  months  from  any  outlying  territorial  possession  of  the 
United  States,  or  from  any  foreign  country,  the  proprietor  of  the 
copyright  shall  be  liable  to  a  fine  of  one  hundred  dollars  and  to 
pay  to  the  Library  of  Congress  twice  the  amount  of  the  retail 
price  of  the  best  edition  of  the  work. 

Seo.  14.  That  the  postmaster  to  whom  are  delivered  the 
articles  deposited  as  provided  in  sections  eleven  and  twelve  of 
this  Act  shall,  if  requested,  give  a  receipt  therefor  and  shall 
mail  them  to  their  destination  without  cost  to  the  copyright 
claimant. 

Sec.  15.  That  of  the  printed  book  or  periodical  specified  in 
section  five,  subsections  (a)  and  (b)  of  this  Act,  the  text  of  all 
copies  accorded  protection  under  this  Act,  except  as  below  pro- 
vided, shall  be  printed  from  type  set  within  the  limits  of  the 
United  States,  either  by  hand  or  by  the  aid  of  any  kind  of  type- 
setting machine,  or  from  plates  made  within  the  limits  of  the 
United  States  from  type  set  therein,  or,  if  the  text  be  produced 
by  lithographic  process,  then  by  a  process  wholly  performed 
within  the  limits  of  the  United  States,  and  the  printing  of  the 
text  and  binding  of  the  said  book  shall  be  performed  within  the 
limits  of  the  United  States ;  which  requirements  shall  extend  also 
to  the  illustrations  within  a  book  consisting  of  printed  text  and 
illustrations  produced  by  lithographic  process,  and  also  to  sep- 
arate lithographs,  except  where  in  either  case  the  subjects  repre- 
sented are  located  in  a  foreign  country ;  but  they  shall  not  apply 
to  works  in  raised  characters  for  the  use  of  the  blind  or  to  books 
published  abroad  seeking  ad  interim  protection  under  this  Act. 
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Sec.  16.  That  in  the  case  of  the  book  the  copies  so  deposited 
shall  be  accompanied  by  an  aflSdavit,  under  the  oflBcial  seal  of  any 
oflBcer  authorized  to  administer  oaths  within  the  United  States, 
duly  made  by  the  person  claiming  copyright  or  by  his  duly 
authorized  agent  or  representative  residing  in  the  United  States, 
or  by  the  printer  who  has  printed  the  book,  setting  forth  that 
the  copies  deposited  have  been  printed  from  type  set  within  the 
limits  of  the  United  States  or  from  plates  made  within  the  limits 
of  the  United  States  from  type  set  therein;  or,  if  the  text  be 
produced  by  lithographic  process,  that  such  process  was  wholly 
performed  within  the  limits  of  the  United  States,  and  that  the 
printing  of  the  text  and  binding  of  the  said  book  have  also  been 
performed  within  the  limits  of  the  United  States.  Such  affidavit 
shall  state  also  the  place  where  and  the  establishment  or  estab- 
lishments in  which  such  type  was  set  or  plates  were  made  or 
lithographic  process  or  printing  and  binding  were  performed 
and  the  date  of  the  completion  of  the  printing  of  the  book  on  the 
date  of  publication. 

Sec.  17.  That  any  person  who,  for  the  purpose  of  obtaining 
registration  of  a  claim  to  copyright,  shall  knowingly  make  a 
false  affidavit  as  to  his  having  complied  with  the  above  conditions 
shall  be  deemed  guilty  of  a  misdemeanor,  and  upon  conviction 
thereof  shall  be  punished  by  a  fine  of  not  more  than  one  thousand 
dollars,  and  all  of  his  rights  and  privileges  under  said  copyright 
shall  thereafter  be  forfeited. 

Sec.  18.  That  the  notice  of  copyright  required  by  section 
nine  of  this  Act  shall  consist  either  of  the  word  "  Copyright,^' 
or  the  abbreviation  *^  Copr.,^*  or,  in  the  case  of  copies  of  the 
works  specified  in  subsections  (f)  to  (k),  inclusive,  of  section 

five  of  this  Act,  the  letter  C  inclosed  within  a  circle,  thus :    (c) 

accompanied  in  every  case  by  the  name  of  the  copyright  pro- 
prietor ;  or,  in  the  case  of  copies  of  works  specified  in  subsections 
(f)  to  (k),  inclusive,  of  section  five  of  this  Act,  by  his  initials, 
monogram,  mark  or  symbol :  Provided,  That  on  some  accessible 
portion  of  such  copies  or  of  the  margin,  back,  permanent  base  or 
pedestal,  or  of   the  substance  on  which  such  copies  shall  be 
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mounted,  his  name  shall  appear.  If  the  work  be  a  printed  liter- 
ary, musical  or  dramatic  work,  the  notice  shall  include  also  the 
year  in  which  the  copyright  was  secured  by  publication.  But  in 
the  case  of  works  in  which  copyright  is  subsisting  when  this  Act 
shall  go  into  effect,  the  notice  of  copyright  may  be  either  in  one 
of  the  forms  prescribed  herein  or  in  one  of  those  prescribed  by 
the  Act  of  June  eighteenth,  eighteen  hundred  and  seventy-four. 

Sec.  19.  That  the  notice  of  copyright  shall  be  applied,  in  the 
case  of  a  book  or  other  printed  publication,  upon  its  title-page 
or  the  page  immediately  following,  or  if  a  periodical  either  upon 
the  title-page  or  upon  the  first  page  of  text  of  each  separate 
number  or  under  the  title  heading,  or  if  a  musical  work  either 
upon  its  title-page  or  the  first  page  of  music;  or  if  a  copy  of  a 
work  specified  in  subsections  (f)  to  (k),  inclusive,  of  section  five 
of  this  Act,  upon  some  accessible  portion  thereof  or  of  the  mar- 
gin, back,  permanent  base  or  pedestal,  or  of  the  substance  on 
which   such  copy  shall  be  mounted. 

One  notice  of  copyright  in  each  volume  published  shall  suffice. 

Seo.  20.  That  upon  every  copy  of  a  published  musical  com- 
position in  which  the  right  of  public  performance  for  profit  is 
reserved  there  shall  be  imprinted  under  the  notice  of  copyright 
the  words  ''  Eight  of  public  performance  for  profit  reserved,**  in 
default  of  which  no  action  shall  be  maintained  nor  recovery  be 
had  for  any  such  performance,  although  without  the  consent  of 
the  copyright  proprietor. 

Sec.  21.  That  where  the  copyright  proprietor  has  sought  to 
comply  with  the  provisions  of  this  Act  with  respect  to  notice, 
the  omission  by  accident  or  mistake  of  the  prescribed  notice  from 
a  particular  copy  or  copies  shall  not  invalidate  the  copyright  or 
prevent  recovery  for  infringement  against  any  person  who,  after 
actual  notice  of  the  copyright,  begins  an  undertaking  to  infringe 
it,  but  shall  prevent  the  recovery  of  damages  against  an  innocent 
infringer  who  has  been  misled  by  the  omission  of  the  notice;  and 
in  a  suit  for  infringement  no  permanent  injunction  shall  be  had 
unless  the  copyright  proprietor  shall  reimburse  to  the  innocent 
infringer  his  reasonable  outlay  innocently  incurred  if  the  court, 
in  its  discretion,  shall  so  direct. 
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Sec.  22.  That  in  the  case  of  a  book  published  in  a  foreign 
country  before  publication  in  this  country,  the  deposit  in  the 
copyright  office  not  later  than  thirty  days  after  its  publication 
abroad  of  one  complete  copy  of  the  foreign  edition,  with  a  re- 
quest for  the  reservation  of  the  copyright  and  a  statement  of  the 
name  and  nationality  of  the  author  and  of  the  copyright  pro- 
prietor and  of  the  date  of  publication  of  the  said  book,  shall 
secure  to  the  author  or  proprietor  an  ad  interim  copyright.  Ex- 
cept as  otherwise  provided,  the  ad  interim  copyright  thus  secured 
shall  have  all  the  force  and  effect  given  to  copyright  by  this  Act, 
and  shall  endure  as  follows : 

(a)  In  the  case  of  a  book  printed  abroad  in  a  foreign  lan- 
guage, for  a  period  of  two  years  after  the  first  publication  of  the 
book  in  the  foreign  country; 

(b)  In  the  case  of  a  book  printed  abroad  in  the  English  lan- 
guage or  in  English  and  one  or  more  foreign  languages,  until 
the  expiration  of  thirty  days  after  such  deposit  in  the  copyright 
oflSce. 

Sec.  23.  That  whenever  within  the  period  of  such  ad  interim 
protection  an  authorized  edition  shall  be  published  within  the 
United  States,  in  accordance  with  the  manufacturing  provisions 
specified  in  section  fifteen  of  this  Act,  (a)  of  a  book  in  the 
English  language,  or  (b)  of  a  book  in  a  foreign  language,  either 
in  the  original  language  or  in  an  English  translation  thereof, 
and  whenever  the  provisions  of  this  Act  as  to  deposit  of  copies, 
registration,  filing  of  affidavit  and  the  printing  of  the  copyright 
notice  shall  have  been  duly  complied  with,  the  copyright  shall 
be  extended  to  endure  in  such  original  book  for  the  full  terms 
elsewhere  provided  in  this  Act. 

Sec.  24.  That  the  copyright  secured  by  this  Act  shall 
endure : 

(a)  In  the  case  of  any  posthumous  work  or  any  periodical  or 
other  composite  work,  or  of  any  work  copyrighted  by  a  corporate 
body  (otherwise  than  as  assignee  of  the  individual  author  or 
authors)  or  by  an  employer  for  whom  such  work  is  made  for 
hire,  for  forty-two  years  from  the  date  of  first  publication. 

(b)  In  the  case  of  any  work  not  specified  in  subsection  (a) 
of  this  section,  but  including  a  contribution  to  a  periodical  when 
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such  contribution  has  been  separately  registered  under  the  pro- 
visions of  section  twelve  of  this  Act,  for  the  remainder  of  the 
lifetime  of  the  author  after  first  publication  and  for  forty-two 
years  after  his  death,  or  if  a  work  by  joint  authors,  until  forty- 
two  years  after  the  death  of  the  last  survivor  of  them : 

Provided,  That  within  the  year  next  preceding  the  expiration 
of  twenty-eight  years  from  the  first  publication  of  the  work  the 
copyright  proprietor  shall  record  in  the  copyright  ofiice  a  notice 
that  he  desires  the  full  term  provided  herein,  and  in  default  of 
such  notice  the  copyright  protection  in  such  work  shall  determine 
at  the  expiration  of  twenty-eight  years  from  first  publication: 
And  provided  further.  That  where  the  term  is  to  extend  beyond 
the  lifetime  of  the  author  it  shall  be  the  duty  of  his  executors, 
administrators  or  assigns  to  record  in  the  copyright  office  the 
date  of  his  death. 

In  all  of  the  above  cases  the  term  shall  extend  to  the  end  of 
the  calendar  year  of  expiration. 

Sec.  25.  That  the  copyright  in  a  work  published  anony- 
mously or  under  an  assumed  name  shall  subsist  for  the  same 
period  as  if  the  work  had  been  produced  bearing  the  author's 
true  name. 

Sec.  26.  That  the  copyright  subsisting  in  any  work  at  the 
time  when  this  Act  goes  into  effect  may,  at  the  expiration  of  the 
term  provided  for  under  existing  law,  be  renewed  and  extended 
by  the  author,  if  he  be  still  living,  or  if  he  be  dead,  leaving  a 
widow,  by  his  widow,  or  in  her  default  or  if  no  widow  survive 
him,  by  his  children,  if  any  survive  him,  for  a  further  period 
such  that  the  entire  term  shall  be  equal  to  that  secured  by  this 
Act,  and  the  privileges  secured  hereunder  to  the  widows  of 
authors  shall  equally  be  enjoyed  by  the  widowers  of  authors, 
and  if  such  author,  widow,  widower  or  children  shall  not  be  liv- 
ing at  the  passage  of  this  Act,  then  his  or  her  heirs,  executors  or 
administrators  shall  be  entitled  to  the  privilege  of  renewal  and 
extension  granted  under  this  section;  or  if  the  work  be  a  com- 
posite work  upon  which  copyright  was  originally  secured  by  the 
proprietor  thereof,  then  such  proprietor  shall  be  entitled  to  the 
privilege  of  renewal  and  extension  granted  under  this  section: 
Provided,  That  application  for  such  renewal  and  extension  shall 
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be  made  to  the  copyright  oflBce  and  duly  registered  therein  within 
one  year  prior  to  the  expiration  of  the  existing  term :  And  pro- 
vided further.  That  if  such  subsisting  copyright  shall-  have  been 
assigned  or  a  license  granted  therein  for  publication,  and  if 
such  assignment  or  license  shall  contain  provision  for  payment 
of  royalty,  and  if  the  renewed  copyright  for  the  extended  term 
provided  in  this  Act  shall  not  be  assigned  nor  license  therein 
granted  to  such  original  assignee  or  licensee  or  his  successor, 
said  original  assignee  or  licensee  or  his  successor  shall  neverthe- 
less be  entitled  to  continue  to  publish  the  work  on  payment  of 
the  royalty  stipulated  in  the  original  agreement;  but  if  such 
original  assignment  or  license  contain  no  provision  for  the  pay- 
ment of  royalty,  the  copyright  shall  be  renewed  and  extended 
only  in  case  the  original  assignee  or  licensee  or  his  successor 
shall  join  in  the  application  for  such  renewal  and  extension. 

Sec.  27.  That  if  any  person  shall  infringe  the  copyright  in 
any  work  protected  under  the  copyright  laws  of  the  United 
States  such  person  shall  be  liable : 

(a)  To  an  injunction  restraining  such  infringement; 

(b)  To  pay  to  the  copyright  proprietor  such  damages  as  the 
copyright  proprietor  may  have  suffered  due  to  the  infringement, 
as  well  as  all  the  profits  which  the  infringer  shall  have  made 
from  such  infringement,  and  in  proving  profits  the  plaintiff  shall 
be  required  to  prove  sales  only  and  the  defendant  shall  be  re- 
quired to  prove  every  element  of  cost  which  he  claimB,  or  in  lieu 
of  actual  damages  and  profits  such  damages  as  to  the  court  shall 
appear  to  be  just,  and  in  assessing  such  damages  the  court  may, 
in  its  discretion,  allow  the  amounts  as  hereinafter  stated,  but 
such  damages  shall  in  no  case  .exceed  the  sum  of  five  thousand 
dollars  and  shall  not  be  regarded  as  a  penalty : 

First.  In  the  case  of  a  painting,  statue  or  sculpture,  ten  dol- 
lars for  every  infringing  copy  made  or  sold  by  or  found  in  the 
possession  of  the  infringer  or  his  agents  or  employees; 

Second.  In  the  case  of  any  work  enumerated  in  section  five 
of  this  Act,  except  a  painting,  statue  or  sculpture,  one  dollar  for 
every  infringing  copy  made  or  sold  by  or  found  in  the  posses- 
sion of  the  infringer  or  his  agents  or  employees; 
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Third.  Jn  the  case  of  a  lecture,  sennon  or  address,  fifty  dol- 
lars for  every  infringing  delivery ; 

Fourth.  In  the  case  of  a  dramatic  or  dramatico-musical  or  a 
choral  or  orchestral  composition,  one  hundred  dollars  for  the 
first  and  fifty  dollars  for  every  subsequent  infringing  perform- 
ance; in  the  case  of  other  musical  compositions,  ten  dollars  for 
every  infringing  performance; 

(c)  To  deliver  up  on  oath,  to  be  impounded  during  the  pend- 
ency of  the  action,  upon  such  terms  and  conditions  as  the  court 
may  prescribe,  all  articles  alleged  to  infringe  a  copyright; 

(d)  To  deliver  up  on  oath  for  destruction  all  the  infringing 
copies  or  devices,  as  well  as  all  plates,  molds,  matrices  or  other 
means  for  making  such  infringing  copies  as  the  court  may  order; 

(e)  Whenever  the  owner  of  a  musical  copyright  has  used  or 
permitted  the  use  of  the  copyrighted  work  upon  the  parts  of 
musical  instruments  serving  to  reproduce  mechanically  the 
musical  work,  then  in  case  of  infringement  of  such  copyright  by 
the  unauthorized  manufacture,  use  or  sale  of  interchangeable 
parts,  such  as  disks,  rolls,  bands  or  cylinders  for  use  in  mechani- 
cal music-producing  machines  adapted  to  reproduce  the  copy- 
right music,  no  criminal  action  shall  be  brought,  and  in  a  civil 
action  no  injunction  shall  be  granted,  but  the  plaintiflf  shall  be 
entitled  to  recover  in  lieu  of  profits  and  damages  a  royalty  as 
provided  in  section  one,  subsection  (e)  of  this  Act. 

Rules  and  regulations  for  practice  and  procedure  under  this 
section  shall  be  prescribed  by  the  Supreme  Court  of  the  United 
States. 

Sec.  28.  That  any  court  given  jurisdiction  under  section 
thirty-seven  of  this  Act  may  proceed  in  any  action,  suit  or  pro- 
ceeding instituted  for  violation  of  any  provision  hereof  to  enter 
a  judgment  or  decree  enforcing  the  remedies  herein  provided. 

Sec.  29.  That  the  proceedings  for  an  injunction,  damages 
and  profits,  and  those  for  the  seizure  of  infringing  copies,  plates, 
molds,  matrices  and  so  forth,  aforementioned,  may  be  united  in 
one  action. 

Sec.  30.  That  any  person  who  willfully  and  for  profit  shall 
infringe  any  copyright  secured  by  this  Act,  or  who  shall  know- 
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ingly  and  willfully  aid  or  abet  such  infringement,  shall  be 
deemed  guilty  of  a  misdemeanor,  and  upon  conviction  thereof 
shall  be  punished  by  imprisonment  for  not  exceeding  one  year 
or  by  a  fine  of  not  less  than  one  hundred  dollars  nor  more  than 
one  thousand  dollars,  or  both,  in  the  discretion  of  the  court. 

Sec.  31.  That  any  person  who,  with  fraudulent  intent,  shall 
insert  or  impress  any  notice  of  copyright  required  by  this  Act,  or 
words  of  the  same  purport,  in  or  upon  any  uncopyrighted  article, 
or  with  fraudulent  intent  shall  remove  or  alter  the  copyright 
notice  upon  an  article  duly  copyrighted,  shall  be  guilty  of  a  mis- 
demeanor, punishable  by  a  fine  of  not  less  than  one  himdred  dol- 
lars and  not  more  than  one  thousand  dollars.  Any  person  who 
shall  knowingly  issue  or  sell  any  article  bearing  a  notice  of 
United  States  copyright  which  has  not  been  copyrighted  in  this 
country,  or  who  shall  knowingly  import  any  article  bearing  such 
notice  or  words  of  the  same  purport,  which  has  not  been  copy- 
righted in  this  country,  shall  be  liable  to  a  fine  of  one  hundred 
dollars. 

Sec.  32.  That  the  importation  into  the  United  States  of  any 
article  bearing  a  false  notice  of  copyright  when  there  is  no  exist- 
ing copyright  thereon  in  the  United  States,  or  of  any  piratical 
copies  of  any  work  copyrighted  in  the  United  States,  is 
prohibited. 

Sec.  33.  That  during  the  existence  of  the  American  copy- 
right in  any  book  the  importation  into  the  United  States  of  any 
piratical  copies  thereof  or  of  any  copies  thereof  (although  author- 
ized by  the  author  or  proprietor)  which  have  not  been  produced 
in  accordance  with  the  manufacturing  provisions  specified  in 
section  fifteen  of  this  Act,  or  any  plates  of  the  same  not  made 
from  type  set  within  the  limits  of  the  United  States,  or  any 
copies  thereof  produced  by  lithographic  process  not  performed 
within  the  limits  of  the  United  States  in  accordance  with  the 
provisions  of  section  fifteen  of  this  Act,  shall  be,  and  is  hereby, 
prohibited :  Provided,  however.  That,  except  as  regards  piratical 
copies,  such  prohibition  shall  not  apply : 

(a)  To  works  in  raised  characters  for  the  use  of  the  blind : 

(b)  To  a  foreign  newspaper  or  magazine,  although  containing 

23 
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matter  copyrighted  in  the  United  States  printed  or  reprinted  by 
authority  of  the  copyright  proprietor,  unless  such  newspaper  or 
magazine  contains  also  copyright  matter  printed  or  reprinted 
without  such  authorization; 

(c)  To  the  authorized  edition  of  a  book  in  a  foreign  language 
or  languages  of  which  only  a  translation  into  English  has  been 
copyrighted  in  this  country. 

-  (d)  To  books  in  a  foreign  language  or  languages  published 
without  the  limits  of  the  United  States  but  deposited  and  regis- 
tered for  an  ad  interim  copyright  under  the  provisions  of  section 
twenty-two  of  this  Act,  in  which  case  the  importation  of  copies 
of  an  authorized  foreign  edition  shall  be  permitted  during  the  ad 
interim  term  of  two  years,  or  until  such  time  within  this  period  as 
an  edition  shall  have  been  produced  in  accordance  with  the  manu- 
facturing provisions  specified  in  section  fifteen  of  this  Act; 

(e)  To  any  book  published  abroad  with  the  authorization  of 
the  author  or  copyright  proprietor  when  imported  under  the  cir- 
cumstances stated  in  one  of  the  four  subdivisions  following,  that 
is  to  say: 

First.  When  imported,  not  more  than  one  copy  at  one  time, 
for  use  and  not  for  sale,  under  permission  given  by  the  pro- 
prietor of  the  American  copjrright; 

Second.  When  imported,  not  more  than  one  copy  at  one 
time,  by  the  authority  or  for  the  use  of  the  United  States; 

Third.  When  imported,  for  use  and  not  for  sale,  not  more 
than  one  copy  of  any  such  book  in  any  one  invoice,  in  good  faith, 
by  or  for  any  society  or  institution  incorporated  for  educational, 
literary,  philosophical,  scientific  or  religious  purposes,  or  for  the 
encouragement  of  the  fine  arts,  or  for  any  college,  academy, 
school  or  seminary  of  learning,  or  for  any  state,  school,  college, 
university,  or  free  public  library  in  the  United  States;  but  such 
privilege  of  importation  without  the  consent  of  the  American 
copyright  proprietor  shall  not  extend  to  a  foreign  reprint  of  a 
book  by  an  American  author  copyrighted  in  the  United  States 
unless  copies  of  the  American  edition  can  not  be  supplied  by  the 
American  publisher  or  copyright  proprietor; 

Fourth.     When  such  books  form  parts  of  libraries  or  coUec- 
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tions  purchased  en  hloc  for  the  use  of  societies^  institutions  or 
libraries  designated  in  the  foregoing  paragraph,  or  form  parts 
of  the  libraries  or  personal  baggage  belonging  to  persons  or 
families  arriving  from  foreign  countries  and  are  not  intended 
for  sale : 

Providedj  That  copies  imported  as  above  may  not  lawfully  be 
used  in  any  way  to  violate  the  rights  of  the  proprietor  of  the 
American  copyright  or  annul  or  limit  the  copyright  protection 
secured  by  this  Act,  and  such  unlawful  use  shall  be  deemed  an 
infringement  of  copyright 

Sec.  34.  That  any  and  all  articles  prohibited  importation  by 
this  Act  which  are  brought  into  the  United  States  from  any 
foreign  country  (except  in  the  mails)  shall  be  seized  and  for- 
feited by  like  proceedings  aa  those  provided  by  law  for  the  seiz- 
ure and  condemnation  of  property  imported  into  the  United 
States  in  violation  of  the  customs  revenue  laws.  Such  articles 
when  forfeited  shall  be  destroyed  in  such  manner  as  the  Secre- 
tary of  the  Treasury  or  the  court,  as  the  case  may  be,  shall 
direct :  Provided,  however.  That  all  copies  of  authorized  editions 
of  copyright  books  imported  in  the  -mails  or  otherwise  in  viola- 
tion of  the  provisions  of  this  Act  may  be  exported  and  returned 
to  the  country  of  export  whenever  it  is  shown  to  the  satisfaction 
of  the  Secretary  of  the  Treasury,  in  a  written  application,  that 
such  importation  does  not  involve  willful  negligence  or  fraud. 

Sec.  35.  That  the  Secretary  of  the  Treasury  and  the  Post- 
master-General are  hereby  empowered  and  required  to  make  and 
enforce  such  joint  rules  and  regulations  as  shall  prevent  the  im- 
portation into  the  United  States  in  the  mails  of  articles  pro- 
hibited importation  by  this  Act,  and  may  require  notice  to  be 
given  to  the  Treasury  Department  or  Post-Office  Department, 
as  the  case  may  be,  by  copjrright  proprietors  or  injured  parties, 
of  the  actual  or  contemplated  importation  of  articles  prohibited 
importation  by  this  Act,  and  which  infringe  the  rights  of  such 
copyright  proprietors  or  injured  parties. 

Sec.  36.  That  all  actions,  suits  or  proceedings  arising  under 
the  copyright  laws  of  the  United  States  shall  be  originally  cog- 
nizable by  the  circuit  courts  of  the  United  States,  the  district 
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court  of  any  territory,  the  supreme  court  of  the  District  of 
Columbia,  the  district  courts  of  Alaska,  Hawaii  and  Porto  Bico, 
and  the  courts  of  first  instance  of  the  Philippine  Islands. 

Sec.  37.  That  civil  actions,  suits  or  proceedings  arising 
under  this  Act  may  be  instituted  in  the  district  of  which  the 
defendant  is  an  inhabitant,  or  in  which  he  may  be  found. 

Sec.  38.  That  any  such  court  or  judge  thereof  shall  have 
power,  upon  bill  in  equity  filed  by  any  party  aggrieved,  to  grant 
injunctions  to  prevent  and  restrain  the  violation  of  any  right 
secured  by  said  laws,  according  to  the  course  and  principles  of 
courts  of  equity,  on  such  terms  as  said  court  or  judge  may  deem 
reasonable.  Any  injunction  that  may  be  granted  restraining  and 
enjoining  the  doing  of  anything  forbidden  by  this  Act  may  be 
served  on  the  parties  against  whom  such  injunction  may  be 
granted  anywhere  in  the  United  States,  and  shall  be  operative 
throughout  the  United  States  and  be  enforceable  by  proceedings 
in  contempt  or  otherwise  by  any  other  court  or  judge  possessing 
jurisdiction  of  the  defendants. 

Sec.  39.  That  the  clerk  of  the  court,  or  judge  granting  the 
injunction,  shall,  when  required  so  to  do  by  the  court  hearing 
the  application  to  enforce  said  injunction,  transmit  without 
delay  to  said  court  a  certified  copy  of  all  the  papers  in  said  cause 
that  are  on  file  in  his  office. 

Sec.  40.  That  the  orders,  judgments  or  decrees  of  any  court 
mentioned  in  section  thirty-six  of  this  Act  arising  under  the 
copyright  laws  of  the  United  States  may  be  reviewed  on  appeal 
or  writ  of  error  in  the  manner  and  to  the  extent  now  provided 
by  law  for  the  review  of  cases  determined  in  said  courts  respect- 
ively. An  appeal  shall  also  lie  to  the  circuit  court  of  appeals 
from  an  order  refusing  or  dissolving  a  temporary  injunction. 

Sec.  41.  That  no  criminal  proceeding  shall  be  maintained 
under  the  provisions  of  this  Act  unless  the  same  is  commenced 
within  three  years  after  the  cause  of  action  arose. 

Sec.  42.  That  in  all  actions,  suits  or  proceedings  under  this 
Act,  except  when  brought  by  or  against  the  United  States  or  any 
officer  thereof,  full  costs  shall  be  allowed  and  the  court  may 
award  to  the  prevailing  party  a  reasonable  attorney's  fee  as  part 
of  the  costs. 
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Sec.  43.  That  the  copyright  is  distinct  from  the  property  in 
the  material  object  copyrighted,  and  the  sale  or  conveyance,  by 
gift  or  otherwise,  of  the  material  object  shall  not  of  itself  con- 
stitute a  transfer  of  the  copyright,  nor  shall  the  assignment  of 
the  copyright  constitute  a  transfer  of  the  title  to  the  material 
object;  but  nothing  in  this  Act  shall  be  deemed  to  forbid,  pre- 
vent or  restrict  the  transfer  of  any  copy  of  a  work  copyrighted 
under  this  Act  the  lawful  possession  of  which  has  been  obtained. 

Sec.  44.  That  every  assignment  of  copyright  under  this 
Act  shall  be  by  an  instrument  of  writing  signed  by  the  proprietor 
of  the  copyright. 

Sec.  45.  That  every  assignment  of  copyright  executed  in  a 
foreign  country  shall  be  acknowledged  by  the  assignor  before  a 
consular  oflScer  or  secretary  of  legation  of  the  United  States 
authorized  by  law  to  administer  oaths  or  perform  notarial  acts. 
The  ceri;ificate  of  such  acknowledgment  under  the  hand  and 
oflScial  seal  of  such  consular  officer  or  secretary  of  legation  shall 
be  prima  facie  evidence  of  the  execution  of  the  instrument. 

Sec.  46.  That  every  assignment  of  copyright  shall  be  re- 
corded in  the  copyright  oflBce  within  three  calendar  months  after 
its  execution  in  the  United  States  or  within  six  calendar  months 
after  its  execution  without  the  limits  of  the  United  States,  in 
default  of  which  it  shall  be  void  as  against  any  subsequent  pur- 
chaser or  mortgagee  for  a  valuable  consideration,  without  notice, 
whose  assignment  has  been  duly  recorded. 

Sec.  47.  That  the  register  of  copyrights  shall,  upon  pay- 
ment of  the  prescribed  fee,  record  such  assignment,  and  shall 
return  it  to  the  sender  with  a  certificate  of  record  attached 
under  seal  of  the  copyright  office,  and  upon  the  payment  of  the 
fee  prescribed  by  this  Act  he  shall  furnish  to  any  person  request- 
ing the  same  a  certified  copy  thereof  under  the  said  seal. 

Sec.  48.  That  when  an  assignment  of  the  copyright  in  a 
specified  book  or  other  work  has  been  recorded  the  assignee  may 
substitute  his  name  for  that  of  the  assignor  in  the  statutory 
notice  of  copyright  prescribed  by  this  Act. 

Sec.  49.  That  all  records  and  other  things  relating  to  copy- 
rights required  by  law  to  be  preserved  shall  be  kept  and  pre- 
served in  the  copyright  oflBce,  Library  of  Congress,  District  of 
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Columbia,  and  shall  be  under  the  control  of  the  register  of  copy- 
rights, who  shall,  under  the  direction  and  supervision  of  the 
Librarian  of  Congress,  perform  all  the  duties  relating  to  the 
registration  of  copyrights. 

Sec.  60.  That  there  shall  be  appointed  by  the  Librarian  of 
Congress  a  register  of  copyrights,  at  a  salary  of  four  thousand 
dollars  per  annum,  and  one  assistant  register  of  copyrights,  at  a 
salary  of  three  thousand  dollars  per  annum,  who  shall  have 
authority  during  the  absence  of  the  register  of  copyrights  to 
attach  the  copyright  office  seal  to  all  papers  issued  from  the 
said  office  and  to  sign  such  certificates  and  other  papers  as  may 
be  necessary.  There  shall  also  be  appointed  by  the  Librarian 
such  subordinate  assistants  to  the  register  as  may  from  time  to 
time  be  authorized  by  law. 

Sec.  51.  That  the  register  of  copyrights  shall  make  daily 
deposits  in  some  bank  in  the  District  of  Columbia,  designated  for 
this  purpose  by  the  Secretary  of  the  Treasury  as  a  national  de- 
pository, of  all  moneys  received  to  be  applied  as  copyright  fees, 
and  shall  make  weekly  deposits  with  the  Secretary  of  the  Treas- 
ury, in  such  manner  as  the  latter  shall  direct,  of  all  copyright 
fees  actually  applied  under  the  provisions  of  this  Act,  and  annual 
deposits  of  sums  received  which  it  has  not  been  possible  to  apply 
as  copyright  fees  or  to  return  to  the  remitters,  and  shall  also 
make  monthly  reports  to  the  Secretary  of  the  Treasury  and  the 
Librarian  of  Congress  of  the  applied  cop3rright  fees  for  each 
calendar  month,  together  with  a  statement  of  all  remittances 
received,  trust  funds  on  hand,  moneys  refunded  and  unapplied 
balances. 

Sec.  52.  That  the  register  of  copyrights  shall  give  bond  to 
the  United  States  in  the  sum  of  twenty  thousand  dollars,  in  form 
to  be  approved  by  the  Solicitor  of  the  Treasury  and  with  sureties 
satisfactory  to  the  Secretary  of  the  Treasury,  for  the  faithful 
discharge  of  his  duties. 

Sec.  53.  That  the  register  of  copyrights  shall  make  an  an- 
nual report  to  the  Librarian  of  Congress,  to  be  printed  in  the 
annual  report  on  the  Library  of  Congress,  of  all  copyright  busi- 
ness for  the  previous  fiscal  year,  including  the  number  and  kind 
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of  works  which  have  been  deposited  in  the  copyright  office  during 
the  fiscal  year,  under  the  provisions  of  this  Act. 

Seo.  64.  That  the  seal  provided  under  the  Act  of  July  eighth, 
eighteen  hundred  and  seventy,  and  at  present  used  in  the  copy- 
right office,  shall  continue  to  be  the  seal  thereof,  and  by  it  all 
papers  issued  from  the  copyright  office  requiring  authentication 
shall  be  authenticated. 

Sec.  65.  That,  subject  to  the  approval  of  the  Librarian  of 
Congress,  the  register  of  copyrights  shall  be  authorized  to  make 
rules  and  regulations  for  the  registration  of  claims  to  copyright 
as  provided  by  this  Act. 

Sec.  56.  That  the  register  of  copyrights  shall  provide  and 
keep  such  record  books  in  the  copyright  office  as  are  required  to 
carry  out  the  provisions  of  this  Act,  and  whenever  deposit  has 
been  made  in  the  copyright  office  of  a  copy  of  any  work  under 
the  provisions  of  this  Act  he  shall  make  entry  thereof. 

Sec.  67.  That  in  the  case  of  each  entry  the  person  recorded 
as  the  claimant  of  the  copyright  shall  be  entitled  to  a  certificate 
under  seal  of  the  copyright  office,  to  contain  his  name  and  ad- 
dress, the  title  of  the  work  upon  which  copyright  is  claimed,  the 
date  of  the  deposit  of  the  copies  of  such  work  and  such  marks 
as  to  class  designation  and  entry  number  as  shall  fully  identify 
the  entry.  In  the  case  of  a  book  the  certificate  shall  also  state 
the  receipt  of  the  affidavit  as  provided  by  section  sixteen  of  this 
Act,  and  the  date  of  the  completion  of  the  printing,  or  the  date 
of  the  publication  of  the  book,  as  stated  in  the  said  affidavit. 
The  register  of  copyrights  shall  prepare  a  printed  form  for  the 
said  certificate,  to  be  filled  out  in  each  case  as  above  provided 
for,  which  certificate,  sealed  with  the  seal  of  the  copyright  office, 
shall,  upon  payment  of  the  prescribed  fee,  be  given  to  any  person 
making  application  for  the  same,  and  the  said  certificate  shall 
be  admitted  in  any  coui-t  as  prima  facie  evidence  of  the  facts 
stated  therein. 

Sec.  68.  That  the  register  of  copyrights  shall  fully  index  all 
copyright  registrations  and  assignments  and  shall  print  at  pe- 
riodic intervals  a  catalogue  of  the  titles  of  articles  deposited  and 
registered  for  copyright,  together  with  suitable  indexes,  and  at 
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stated  intervals  shall  print  complete  and  indexed  catalogues  for 
each  class  of  copyright  entries,  and  may  thereupon,  if  expedient, 
destroy  the  original  manuscript  catalogue  cards  containing  the 
titles  included  in  such  printed  volumes  and  representing  the 
entries  made  during  such  intervals.  The  current  catalogues  of 
copyright  entries  and  the  index  volumes  herein  provided  for 
shall  be  admitted  in  any  couri;  as  prima  facie  evidence  of  the 
facts  stated  therein  as  regards  any  copyright  registration. 

Sec.  59.  That  the  said  printed  current  catalogues  as  they 
are  issued  shall  be  promptly  distributed  by  the  copyright  office  to 
the  collectors  of  customs  of  the  United  States  and  to  the  post- 
masters of  all  exchange  offices  of  receipt  of  foreign  mails,  in 
accordance  with  revised  lists  of  such  collectors  of  customs  and 
postmasters  prepared  by  the  Secretary  of  the  Treasury  and  the 
Postmaster-General,  and  they  shall  also  be  furnished  to  all  par- 
ties desiring  them  at  a  price  to  be  determined  by  the  register  of 
copyrights,  not  exceeding  five  dollars  per  annum  for  the  complete 
catalogue  of  copyright  entries  and  not  exceeding  one  dollar  per 
annum  for  the  catalogues  issued  during  the  year  for  any  one 
class  of  subjects.  The  consolidated  catalogues  and  indexes  shall 
also  be  supplied  to  all  persons  ordering  them  at  such  prices  as 
may  be  determined  to  be  reasonable,  and  all  subscriptions  for  the 
catalogues  shall  be  received  by  the  Superintendent  of  Public 
Documents,  who  shall  forward  the  said  publications ;  and  the 
moneys  thus  received  shall  be  paid  into  the  Treasury  of  the 
United  States  and  accounted  for  under  such  laws  and  Treasury 
regulations  as  shall  be  in  force  at  the  time. 

Sec.  60.  That  the  record  books  of  the  copyright  office,  to- 
gether with  the  indexes  to  such  record  books,  and  all  works  de- 
posited and  retained  in  the  copyright  office,  shall  be  open  to 
public  inspection;  and  copies  may  be  taken  of  the  copyright 
entries  actually  made  in  such  record  books,  subject  to  such  safe- 
guards and  regulations  as  shall  be  prescribed  by  the  register  of 
copyrights  and  approved  by  the  Librarian  of  Congress. 

Sec.  61.  That  of  the  articles  deposited  in  the  copyright  office 
under  the  provisions  of  the  copyright  laws  of  the  United  States 
or  of  this  Act,  the  Librarian  of  Congress  shall  determine  what 
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books  and  other  articles  shall  be  transferred  to  the  permanent 
collections  of  the  Library  of  Congress,  including  the  law  library, 
and  what  other  books,  or  articles  shall  be  placed  in  the  reserve 
collections  of  the  Library  of  Congress  for  sale  or  exchange,  or  be 
transferred  to  other  governmental  libraries  in  the  District  of 
Columbia  for  use  therein. 

Sec.  62.  That  of  any  articles  undisposed  of  as  above  pro- 
vided, together  with  all  titles  and  correspondence  relating 
thereto,  the  Librarian  of  Congress  and  the  register  of  copyrights 
jointly  shall,  at  suitable  intervals,  determine  what  of  these  re- 
ceived during  any  period  of  years  it  is  desirable  or  useful  to  pre- 
serve in  the  permanent  files  of  the  copyright  office,  and,  after  due 
notice  as  hereinafter  provided,  may  within  their  discretion  cause 
the  remaining  articles  and  other  things  to  be  destroyed:  Pro^ 
vided.  That  there  shall  be  printed  in  the  Catalogue  of  Copyright 
Entries  from  February  to  November,  inclusive,  a  statement  of 
the  years  of  receipt  of  such  articles  and  a  notice  to  permit  any 
author,  copyright  proprietor  or  other  lawful  claimant  to  claim 
and  remove  before  the  expiration  of  the  month  of  November  of 
that  year  anything  found  which  relates  to  any  of  his  productions 
deposited  or  registered  for  copyright  within  the  period  of  years 
stated,  not  reserved  or  disposed  of  as  provided  for  in  this  Act : 
And  provided  fttrther.  That  no  manuscript  of  an  unpublished 
work  shall  be  destroyed  during  its  term  of  copyright  without 
specific  notice  to  the  author,  copyright  proprietor  or  other  law- 
ful claimant,  permitting  him  to  claim  and  remove  it. 

Sec.  63.  That  the  register  of  copyrights  shall  receive,  and 
the  persons  to  whom  the  services  designated  are  rendered  shall 
pay,  the  following  fees:  For  the  registration  of  any  work  sub- 
ject to  copyright,  deposited  under  the  provisions  of  this  Act,  one 
dollar,  which  sum  is  to  include  a  certificate  of  registration  imder 
seal :  Provided,  That  in  the  case  of  photographs  the  fee  shall  be 
fifty  cents  where  a  certificate  is  not  demanded.  For  every  addi- 
tional certificate  of  registration  made,  fifty  cents.  For  record- 
ing and  certifying  any  instrument  of  writing  for  the  assign- 
ment of  copyright,  or  for  any  copy  of  an  assignment,  duly 
certified,   if   not   over   three   hundred    words   in   length,   one 
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dollar;  if  more  than  three  hundred  and  less  than  one  thousand 
words  in  length,  two  dollars ;  if  more  than  one  thousand  words  in 
length,  one  dollar  for  each  one  thousand  words  and  fraction 
thereof,  over  three  hundred  words.  For  comparing  any  copy  of 
an  assignment  with  the  record  of  such  document  in  the  copy- 
right office  and  certifying  the  same  under  seal,  one  dollar.  For 
recording  the  extension  or  renewal  of  copyright  provided  for  in 
sections  twenty-four  and  twenty-six  of  this  Act,  fifty  cents.  For 
recording  the  transfer  of  the  proprietorship  of  copyrighted 
articles,  ten  cents  for  each  title  of  a  book  or  other  article,  in 
addition  to  the  fee  prescribed  for  recording  the  instrumjent  of 
assignment.  For  any  requested  search  of  copyright  office  records, 
indexes  or  deposits,  fifty  cents  for  each  full  hour  of  time  con- 
sumed in  making  such  search :  Provided,  That  only  one  regis- 
tration at  one  fee  shall  be  required  in  the  case  of  several  vol- 
umes of  the  same  book  deposited  at  the  same  time  or  of  a  num- 
bered series  of  any  work  specified  in  subsections  (h),  (j)  and 
(k)  of  section  five  of  this  Act,  where  such  series  represents  the 
same  subject  with  variances  only  in  pose  or  composition  and  the 
items  composing  it  are  deposited  at  the  same  time  under  one 
title  with  a  view  to  a  single  registration. 

Sec.  64.  That  in  the  interpretation  and  construction  of  this 
Act "  the  date  of  publication  '^  shall  in  the  case  of  a  work  of  which 
copies  are  reproduced  for  sale  or  distribution  be  held  to  be  the 
earliest  date  when  copies  of  the  first  authorized  edition  were 
placed  on  sale,  sold  or  publicly  distributed  by  the  proprietor  of 
the  copyright  or  under  his  authority,  and  the  word  "author" 
shall  include  an  employer  in  the  case  of  works  made  for  hire. 

Sec.  65.  That  all  laws  or  parts  of  laws  in  confiict  with  the 
provisions  of  this  Act  are  hereby  repealed,  but  nothing  in  this 
Act  shall  affect  causes  of  action  for  infringement  of  copyright 
heretofore  committed  now  pending  in  courts  of  the  United  States, 
or  which  may  hereafter  be  instituted;  but  such  causes  shall  be 
prosecuted  to  a  conclusion  in  the  manner  heretofore  provided  by 
law. 

Sec.  66.  That  this  Act  shall  go  into  effect  on  the  first  day 
of  July,  nineteen  hundred  and  eight. 


REPORT 

OF  THB 

BOARD  OF  MANAGERS  OP  THB  COMPARATIVE  LAW  BUREAU. 

To  the  American  Bar  Association: 

In  compliance  with  Section  7,  Article  XV  of  your  By-laws,  as 
amended  at  the  annual  meeting  in  1907,  the  Board  of  Managers 
presents  the  following  annual  report  in  detail  as  to  the  work  and 
finances  of  this  Bureau  to  June  1, 1908 : 

Immediately  after  the  organization  in  Portland,  Maine,  on 
August  28,  1907,  as  set  out  fully  in  your  last  annual  report,  the 
officers  established  headquarters  at  the  office  of  the  Secretary,  No. 
1100  Land  Title  Building,  I'hiladelphia,  and  procured  the  neces- 
sary stationery,  books  and  pamphlets  to  proceed  with  the  required 
work.  Lists  of  all  Bar  Associations,  libraries  and  institutions  of 
learning  eligible  to  membership  were  prepared,  and  announce- 
ments of  the  formation  of  the  Bureau  sent  out.  Lista  of  all  law 
publishers  and  legal  periodicals  throughout  the  world  were  like- 
wise procured  and  correspondence  initiated,  to  keep  au  courant 
of  all  the  legislation  and  bibliography  of  foreign  countries.  Lines 
of  inquiry  were  opened  to  ascertain  and  interest  leading  scholars 
and  representative  lawyers  of  other  lands. 

The  Director  appointed  the  following  editorial  staff,  as  re- 
quired by  the  regulations : 

Austria-Hungary — Egbert  P.  Shick. 

Belgium — John  Wurts,  Arthur  K.  Kuhn. 

China — Lebbeus  R.  Wilfley,  Charles  Wetherill. 

Prance — J.  Parker  Kirlin,  William  W.  Smithers. 

Germany — Ernest  G.  Lorenzbn,  Roscoe  Pound,  Egbert  P. 
Shiok. 

Great  Britain — Charles  AVetherill. 

Italy — Francis  H.  Thole. 
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Japan — Masuji  Miyakawa. 

Jjatin  America — Leo  S.  Eowe  (Costa  Rica,  Honduras,  Nica- 
ragua, Guatemala,  Panama,  Salvador,  Haiti,  Porto  Rico,  Santo 
Domingo,  Bolivia,  Chili,  Colombia,  Ecuador,  Peru),  Clifford  S. 
Walton  (Argentine  Republic,  Brazil,  Cuba,  Mexico,  Paraguay, 
Uruguay,  Venezuela). 

Portugal — Clifford  S.  Walton. 

Russia — William  S.  Hastings. 

Scandinavia — Samcei.  Peterson. 

Spain — S.  P.  Scott. 

Switzerland — Gordon  E.  Sherman. 

These  gentlemen  have  earnestly  taken  up  their  work  and 
greatly  assisted  in  establishing  a  system  which  has  already  done 
much,  and  which  in  a  short  time  will,  it  is  hoped,  bring  to  the 
American  lawyer  those  aids  which  this  Bureau  was  formed  to 
obtain. 

These  efforts  represent  many  communications  in  divers  lan- 
guages, and  much  time  and  thought,  but  the  results  have  been 
gratifying,  notwithstanding  the  few  months  that  have  elapsed 
since  the  inauguration  of  the  work. 

The  primary  purpose  has  been  steadily  adhered  to  of  calling 
attention  to  such  foreign  laws  and  bibliography  as  might  serve 
to  enlighten  our  Bench,  our  Bar  and  our  legislators  as  experi- 
mental or  doctrinal  precepts  in  legislation  and  legal  philosophy, 
thereby  to  enable  our  system  to  represent  the  latest  and  best  in 
jurisprudence.  Conflict  has  thus  been  avoided  with  the  several 
organizations  at  home  and  abroad  devoted  purely  to  international 
law.  There  is  no  similar  body  in  this  country  to  take  up  this 
important  work,  although  the  "  Societe  de  Legislation  Comparte  " 
of  Prance,  the  pioneer  in  the  field,  has  been  recognized  as  a  valua- 
ble governmental  aid  and  has  a  library  of  40,000  volumes.  The 
English  "  Society  of  Comparative  Legislation  "  has  existed  since 
1894  and  has  been  highly  commended  for  its  work.  It  is  be- 
lieved that  there  is  no  other  devoted  exclusively  to  this  field,  ex- 
cept "  Institut  de  Droit  Compare,"  recently  organized  in  Belgium, 
and  whose  announced  purposes  are  practically  identical  with 
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those  of  this  Bureau.  Its  active  president  is  the  distinguished 
legal  scholar,  Emile  Stocquart,  who  has  most  cordially  offered  to 
co-operate  with  this  organization. 

A  list  of  foreign  correspondents  composed  of  the  leading  law- 
yers of  Latin  America,  and  some  other  countries,  has  also  been 
arranged  upon  a  basis  of  future  advantageous  relations. 

In  March  of  this  year  the  Bureau  issued  "  Special  Bulletin  No. 
1,"  covering  the  marriage  and  divorce  bibliography  of  foreign 
countries.  This  was  received  with  many  expressions  of  approval 
as  supplying  desirable  data  for  the  work  of  securing  uniform  laws 
on  those,  subjects  in  this  country. 

The  Annual  Bulletin  for  1908  is  soon  to  be  published  and  will, 
it  is  believed,  in  its  contents  and  form,  be  of  practical  assistance 
to  the  profession,  although,  as  an  initial  publication,  its  depart- 
ments have  not  all  been  as  thoroughly  treated  as  expected.  The 
editorial  staff  has  encountered  much  difficulty  in  securing  prompt 
knowledge  of  legislative  transactions,  owing  to  lack  of  time  to 
make  sure  and  systematic  arrangements.  This,  however,  will  be 
corrected  before  next  year. 

The  financial  statement  is  as  follows : 

INCOME. 

Appropriation  of  American  Bar  Association |250.00 

Received  from  members  for  initial  dues 104.00 

$354.00 

EXPENDITURES. 

Printing  regulations,  circulars,  etc 1152.25 

Stationery,  books,  postage,  etc 37.75 

Printing  "  Special  Bulletin  No.  1 " 60.00 

1250.00 

Balance  in  hands  of  Treasurer  June  1,  1908 $104.00 

Respectfully  submitted, 

Simeon  E.  Baldwin,  Director. 
Eugene  C.  Massie,  Treasurer. 
Wm.  W.  Smithees,  Secretary. 


OBITUARIES. 

ALABAMA. 

THOMAS  RUPFIN  ROULHAC. 

Thomas  Ruffin  Roulhac  was  bom  at  Raleigh,  North  Carolina, 
on  November  8, 1846,  and  died  at  his  home  in  Sheffield,  Alabama, 
on  November  24,  1907. 

He  was  a  descendant  of  Captain  Joseph  G.  Roulhac,  a  French 
officer  under  Lafayette,  in  the  Revolutionary  War,  and  a  son 
of  Joseph  B.  G.  Roulhac,  who  married  a  daughter  of  Chief  Justice 
Ruffin,  of  North  Carolina. 

Judge  Roulhac  entered  the  Confederate  army  as  a  private,  in 
Ramseuer's  artillery,  and  after  the  battle  of  Gettysburg,  in  which 
he  participated  with  McLaws*  Division,  he  was  commissioned  a 
lieutenant  in  the  49th  North  Carolina  Infantry.  He  was  cap- 
tured at  Five  Forks  and  was  held  a  prisoner  until  August,  1865. 
He  studied  law  under  his  grandfather.  Judge  Ruffin,  and  was 
admitted  to  the  Bar  in  1867.  In  1868  he  went  to  California  and 
practiced  law  for  three  years  in  Merced  County.  In  December, 
1870,  he  moved  to  Greensboro,  Alabama,  and  was  there  married 
to  a  daughter  of  Col.  Allen  C.  Jones,  of  that  place.  About  twelve 
years  thereafter  he  moved  to  Sheffield,  Alabama,  and  soon  took  rank 
with  the  leading  trial  lawyers  of  the  state.  For  a  time  he  was 
judge  of  the  Eleventh  Judicial  Circuit  of  the  state,  and  later, 
although  a  Democrat,  was  appointed  by  President  Roosevelt  to 
the  position  of  United  States  District  Attorney  for  the  Northern 
Division  of  the  Northern  District  of  Alabama.  He  was  not  a  can- 
didate for  re-appointment  and  gave  up  that  office  to  return  to  the 
practice  of  his  profession  at  Sheffield.  He  was  elected  President 
of  the  Alabama  State  Bar  Association  in  1904,  and  was,  at  the 
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time  of  his  death,  not  only  one  of  the  leading  lawyers  of  the  state, 
but  was  recognized  as  one  of  the  leading  citizens  of  Alabama, 
because  of  his  wisdom,  his  probity,  his  fidelity  to  his  friends  and 
to  the  best  interest  of  the  people  among  whom  he  lived. 

COLORADO. 

CHAELES  E.  GAST. 

Charles  E.  Gast,  whose  death  occurred  at  his  home  in  Pueblo, 
Colorado,  on  April  8,  1908,  was  one  of  the  pioneers  and  leaders 
of  the  Bar  of  that  city  and  state,  in  which  He  had  resided  contin- 
uously since  the  year  1873.  Mr.  Gast  was  bom  December  13, 
18*18,  at  Lancaster,  Pennsylvania,  where  his  parents.  Christian 
and  Maria  Gast,  lived.  He  received  the  degree  of  Bachelor  of 
Arts  in  1868,  and  later,  the  degree  of  Master  of  Arts,  from  Frank- 
lin and  Marshall  College. 

His  legal  education  was  received  at  the  Albany  Law  School. 
After  graduation,  he  was  admitted  to  the  Bar  of  his  native  state 
in  1870  and  practiced  his  profession  at  Lancaster  until  he  removed 
to  Colorado  in  the  year  1873.  He  located  at  Pueblo  and  formed 
a  partnership  with  the  late  Henry  C.  Thatcher,  one  of  the  fore- 
most lawyers  of  what  was  then  the  Territory  of  Colorado.  This 
partnership  continued  until  Mr.  Thatcher  abandoned  his  practice 
in  1876  to  become  the  first  Chief  Justice  of  the  Supreme  Court  of 
Colorado.  He  was  general  solicitor  for  The  Atchison,  Topeka 
and  Santa  F6  Eailroad  in  Colorado  for  over  thirty  years,  and  his 
name  is  associated  with  much  of  the  important  litigation  of  the 
state  during  the  last  thirty-five  years. 

He  was  married  at  Lancaster  on  Jime  10,  1875,  to  Elizabeth  S. 
Shaeffer,  whose  death  took  place  less  than  a  year  before  his  own, 
and  marked  the  beginning  of  a  period  of  ill  health  from  which 
he  never  recovered.  He  is  survived  by  an  only  son,  Robert  S. 
Gast,  who  was  in  partnership  with  his  father  in  the  practice  of 
his  profession  for  some  two  years  prior  to  his  death. 

He  was  devoted  to  his  home  and  family  and  was  of  a  genial, 
sociable  disposition,  which  made  for  him  many  friends  and  a  wide 
circle  of  acquaintances. 
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DISTRICT  OF  COLUMBIA. 

JOHN  B.  THOMPSON". 

John  B.  Thompson,  a  member  of  the  Bar  of  the  District  of 
Columbia,  died  at  his  home  in  Washington,  D.  C,  on  May  1, 
1908,  after  an  illness  of  a  few  days. 

Mr.  Thompson  was  bom  in  Baltimore,  November  7,  1845,  and 
removed  to  Washington  in  1861.  He  was  graduated  at  the 
Columbian  University,  now  George  Washington  University,  and 
for  thirty  years  was  in  active  legal  practice. 

About  fifteen  years  ago  he  formed  a  partnership  with  S.  S. 
Burdett  and  Prank  A.  Law,  which  continued  to  the  day  of  his 
death,  his  eldest  son,  Morven  Thompson,  being  also  a  member  of 
the  firm.  He  represented  several  railroads  and  large  mining 
interests,  and  was  regarded  as  one  of  the  best-informed  lawyers 
on  mining  laws. 

Mr.  Thompson  married  Miss  Ida  McClery,  of  Washington, 
January  17,  1872.  She,  with  two  sons,  survives  him.  He  was  a 
nephew  of  Richard  W.  Thompson,  Secretary  of  the  Navy  during 
the  Hayes  administration. 

Mr.  Thompson  was  a  member  of  the  Sons  of  the  Revolution, 
one  of  the  oldest  members  of  the  Cosmos  Club,  and  identified  with 
the  National  Geographic  Society,  the  Anthropological  Society 
and  other  organizations. 

FLORIDA. 

WILLIAM  JAMES  BRYAN. 

William  James  Bryan  was  born  ih  Orange  County,  Ploridaj 
October  10,  1876.  He  died  at  Washington  while  attending  to  his 
duties  as  a  senator  of  the  United  States  March  22,  1908. 

Sent  forth  to  represent  the  union's  southernmost  state,  he 
seemed  in  life  and  form  and  deeds  the  fairest  product  of  its  genial 
climate.  Bred  to  life  in  the  open,  he  developed  a  splendid  stature 
and  healthy  mind.  After  preliminary  training  in  the  public 
schools  and  at  Emory  College,  he  brought  to  his  professional 
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studies  eminently  sound  and  well-developed  mental  and  physical 
faculties  that  early  gave  promise  of  great  things.  He  was  regu- 
larly graduated  from  the  law  department  of  Washington  and  Lee 
University  and  soon  thereafter  settled  in  Jacksonville,  Pbrida, 
where  broader  opportunities  were  presented  than  in  his  native 
county.  A  natural  gift  of  winning  speech  brought  him  into 
prominence  almost  immediately  and  in  1902  he  was  chosen  county 
solicitor  for  Duval  County.  It  became  at  once  apparent  that  a 
new  order  was  established.  Prom  time  out  of  mind  Sunday 
liquor  selling  had  been  carried  on,  not  without  protest  from  the 
better  element  of  the  community,  nor  yet  because  of  any  lack  of 
law  to  prohibit  it,  but  because  of  a  tradition  that  the  law  prohibit- 
ing it  was  practically  unenforcible  in  the  metropolis  of  the  state. 
Mr.  Bryan  was  no  sooner  elected  than  he  enforced  the  law,  and 
the  selling  of  liquor  on  Sunday  became  a  thing  of  the  past. 

A  little  later  he  gave  proof  of  his  courage  by  instituting  prose- 
cutions against  a  number  of  the  most  prominent  and  influential 
citizens  of  the  state  for  maintaining  combinations  in  restraint  of 
trade,  not  because  of  any  statute  imposing  upon  him  that  duty, 
but  because  he  believed  those  combinations  to  exist  in  contraven- 
tion of  the  common  law.  At  the  trial  of  those  cases  and  upon  the 
preliminary  hearings  he  brought  to  the  presentation  of  the  case 
a  masterly  marshalling  of  the  testimony  and  a  wealth  of  recondite 
learning  that  readily  placed  him  among  the  ablest  advocates  at 
the  Bar  of  the  state.  In  January,  1908,  the  governor  of  the 
state  appointed  him  a  senator  of  the  United  States,  and  the  sure 
proof  of  Mr.  Bryants  attainments  is  found  in  the  fact  that  al- 
though but  thirty-one  years  of  age  his  appointment  was  generally 
looked  for  and  approved  by  the  Bar  who  knew  him  best.  It  has 
been  noted  that  Mr.  Bryan  was  the  youngest  member  of  the 
Senate  since  Henry  Clay.  His  career  as  senator  evidenced  great 
reserve  power  and  gave  promise  of  an  increasing  future  useful- 
ness. Of  magnificent  presence  and  knightly  carriage,  high  strung 
and  chivalrous,  he  was  withal  gentle  and  sympathetic  as  a  woman 
and  ever  ready  to  extend  a  helping  hand. 

Mr.  Bryan  took  an  active  part  in  everything  representative  of 
the  better  life  in  his  city.     He  had  a  wide  acquaintance  among 
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the  young  men  of  the  state  and  no  nobler  or  more  enduring  monu- 
ment can  be  reared  in  commemoration  of  hia  life  than  exists  in 
the  influence  he  exerted  among  them.  Of  singularly  pure  heart 
himself,  his  influence  utterly  free  from  cant  was  quietly  but 
potently  working  toward  better  things.  He  was  a  communicant 
of  the  Episcopal  Church. 

In  1903  he  was  married  to  Miss  Janet  Allen,  of  Lexington, 
Virginia,  and  she  and  a  son  bom  in  1904  and  a  daughter  bom  a 
few  days  after  his  death  survive  him. 

GEORGIA. 

PKANK  HARVEY  MILLER. 

Frank  Harvey  Miller,  the  son  of  Andrew  J.  and  Martha  B. 
Miller,  was  bom  in  Augusta,  Ga.,  October  13^  1836 ;  was  admitted 
to  the  Bar  November  20, 1856,  and  after  rounding  out  a  full  half- 
century  of  active  practice,  died  in  Augusta,  Ga.,  January  7,  1908. 
The  son,  like  the  father,  was  an  eminent  lawyer. 

Of  him  the  Committee  on  Memorials  of  the  Augusta  Bar  Asso- 
ciation, in  their  report  of  his  death,  said  among  other  things  the 
following : 

"Lord  Coke  says:  'When  a  learned  man,  long  in  making, 
dies,  great  is  the  loss.' 

"  The  Holy  Scriptures  say :  '  Seest  thou  a  man  diligent  in  his 
calling;  he  shall  stand  before  princes,  he  shall  not  stand  before 
mean  men.' 

"  These  observations  of  the  law  and  the  prophets  were  singu- 
larly verified  by  our  dead  brother.  He  stood  in  his  time  before 
the  princes  of  the  law.  •  The  Bars  of  the  highest  courts  of  the 
land  knew  him,  and  not  only  on  this  continent  were  his  legal 
activities  manifested,  but  in  the  old  world,  on  the  soil  of  Scotland, 
and  dealing  with  one  of  the  most  intricate  questions  of  the  intri- 
cate jurisprudence  of  that  ancient  country,  he  achieved  victory 
and  won  renown. 

"  He  was  diligent  in  his  calling  and  stood  in  the  highest  places 
of  the  law;  he  was  deeply  learned  in  his  noble  profession,  and 
when  he  died  great  was  the  loss. 
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"  To  gild  the  refined  gold  is  superfluous ;  to  say  of  the  accom- 
plished lawyer  now  gone  that  he  was  a  profound  juris-consult 
would  be  a  vain  waste  of  ^ords.  The  mere  statement  that  death 
has  summoned  away  Frank  H.  Miller  is  to  let  every  man  know 
that  one  of  the  brightest  legal  ornaments  of  his  native  state  is  no 
more.*' 

Mr.  Miller  was  at  one  time  President  of  the  Georgia  Bar  Asso- 
ciation and  Vice-Prefiddent  of  the  American  Bar  Association  for 
Georgia.  For  many  years  he  was  a  member  of  the  General  Con- 
vention of  the  Protestant  Episcopal  Church  in  the  United  States. 
During  the  latter  years  of  his  life  he  devoted  a  great  deal  of  time 
and  attention  to  ecclesiastical  law^  and  at  the  time  of  his  death 
was  the  Chancellor  of  the  Diocese  of  Georgia. 

IDAHO. 

CHARLES  AUSTIN  MERRIMAN. 

Charles  Austin  Merriman,  of  Idaho  Falls,  Idaho,  a  member  of 
the  Local  Council  for  Idaho,  and  a  member  of  the  Association 
since  1901,  died  March  29,  1908,  at  Boise,  Idaho,  while  in 
attendance  upon  the  Supreme  Court.  He  was  born  January  20, 
1851,  in  Knox  County,  Ohio,  educated  in  public  schools  of  Mt. 
Vernon,  Ohio,  and  after  being  graduated  from  the  law  depart- 
ment of  Michigan  University  in  1876,  began  practice  at  Mt. 
Vernon,  Ohio,  where  he  remained  until  1888,  during  which  time 
he  was  city  solicitor  and  county  attorney.  In  1888  he  located  in 
the  southern  part  of  the  State  of  Colorado,  where  he  continued 
to  practice  his  profession  until  1902,  and  where  he  was  district 
attorney  of  the  Twelfth  Judicial  District  and  lield  sieveral  state 
appointive  oflSces.  In  1902  he  located  at  Idaho  Falls,  Idaho, 
where  he  continued  to  practice  law  until  the  time  of  his  death. 
He  was  married  while  in  Ohio,  and  his  wife  and  daughter,  Eliza- 
beth L.  Merriman,  survive  him. 

At  each  place  of  residence  he  became  a  useful  and  respected 
citizen,  and  an  able  and  influential  lawyer.  In  the  Masonic 
order  he  reached  high  station. 
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ILLINOIS. 

EPHRAIM  BANITINQ. 

Bphraim  Banning  was  born  in  McDonough  County,  IHinois, 
July  21, 1849.  He  died  in  Chicago,  December  2, 1907,  as  a  result 
of  injuries  sustained  in  falling  from  a  street  car.  Coming  to 
Chicago  in  1871,  Mr.  Banning  entered  the  oflBce  of  Eosenthal  & 
Pence,  in  which  he  studied  until  his  admission  to  the  Bar  in 
1873.  Shortly  thereafter  he  entered  into  partnership  with  his 
brother,  Thomas  Banning,  under  the  style  of  Banning  &  Ban- 
ning, and  made  a  specialty  of  patent  law,  in  which  field  he 
achieved  a  national  reputation. 

While  not  active  in  politics,  his  sole  political  service  being  as 
presidential  elector  in  1896,  Mr.  Banning  was  public-spirited  and 
took  an  active  and  effective  interest  in  civic  affairs.  He  had  a 
special  interest  in  charities,  corrections  and  reformatory  work, 
and,  in  addition  to  service  upon  the  State  Board  of  Charities,  in 
1897,  took  a  leading  part  in  securing  the  enactment  of  the  Juve- 
nile Court  Law,  a  work  in  connection  with  which  he  deserves  to 
be  remembered. 

Mr.  Banning  was  a  member  of  the  American  Bar  Association, 
of  the  Illinois  State  Bar  Association  and  the  Chicago  Bar  Asso- 
ciation. He  held  and  adhered  to  high  professional  ideals,  was 
genuinely  interested  in  the  advancement  of  the  profession  and  of 
the  law,  and  both  as  a  man  and  as  a  citizen  was  recognized  as  an 
example  of  integrity  and  high  character. 

JAMBS  BOLBSWORTH  BRADWELL. 

James  Boleswofth  Bradwell  was  bom  in  Loughborough,  England, 
April  16,  1828,  but  was  brought  to  America  by  his  parents  when 
but  sixteen  months  of  age.  In  1834  his  parents  settled  in  Cook 
County,  Illinois,  then  upon  the  frontier.  Brought  up  in  a  log 
cabin  and  trained  in  a  log  schoolhouse,  in  the  intervals  of  work 
upon  the  farm  and  as  a  blacksmith,  with  the  industry  and  self- 
reliance  of  a  pioneer,  he  worked  his  own  way  through  an  academy 
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and  afterwards  through  a  college  course  at  Knox  Collie.  On 
completing  his  education,  he  engaged  in  teaching  in  Tennessee, 
where,  at  the  same  time,  he  studied  law  and  was  admitted  to  the 
Bar.  While  teaching,  he  became  acquainted  with  and  married 
Myra  Colby,  well  known  afterwards  as  a  pioneer  woman  lawyer 
and  as  founder  and  editor  of  the  Chicago  "  Legal  News/' 

In  1855,  Mr.  Bradwell  was  admitted  to  the  Bar  of  Illinois  and 
soon  became  a  conspicuous  figure  in  the  profession.  He  served 
one  term  as  County  Judge  of  Cook  County,  declining  re-election 
in  order  to  assist  in  the  conduct  of  the  "  Legal  News,*'  was  twice 
a  member  of  the  Illinois  House  of  Bepresentatives,  in  1873  and 
1875,  and  reported  the  decisions  of  the  Appellate  Courts  from 
1877  to  1887. 

A  friend  and  supporter  of  Abraham  Lincoln,  Judge  Bradwell 
was  conspicuous  in  his  opposition  to  slavery.  He  rendered  signal 
service  in  the  care  of  sick  and  wounded  soldiers  during  the  Civil 
War.  He  was  a  friend  of  the  negro  and  championed  his  rights 
when  it  was  unpopular,  if  not  dangerous,  to  do  so.  His  sympa- 
thies were  actively  and  effectively  with  every  humane  and  benevo- 
lent cause.  As  a  citizen,  lawyer,  judge  and  man,  his  nobility  of 
character  won  universal  recognition  His  death,  on  November 
29,  1907,  in  his  eightieth  year,  was  mourned  sincerely  by  the 
whole  commonwealth. 

INDIANA. 

BOBEKT  BAECLAY  BEAUCHAMP. 

Robert  Barclay  Beauchamp  was  born  in  Grant  County,  In- 
diana, October  3,  1845,  and  spent  his  boyhood  on  a  farm,  which 
is  now  within  the  corporate  limits  of  the  city  of  Marion.  He  was 
educated  in  the  public  schools  and  at  the  Spiceland  Academy  and 
read  law  with  Steele  &  St.  John,  in  Marion.  He  was  admitted 
to  the  Bar  in  1871,  and  was  married  shortly  after  to  Miss  Frazier, 
of  Bridgeport,  Illinois,  and  at  once  located  in  Tipton,  Indiana, 
and  engaged  in  the  practice  of  his  profession,  continuing  in  Tip- 
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ton  with  a  constantly  growing  practice  until  his  death.  He  was 
elected  prosecuting  attorney  of  his  circuit  in  1872  and  again  in 
1874,  and  was  president  of  the  Tipton  School  Board  at  the  time 
of  his  death;  but  he  never  held  any  other  oflSce. 

He  was  generally  recognized  throughout  Indiana  as  in  the 
front  rank  of  the  lawyers  of  the  state. 

A  memorial  adopted  by  the  Tipton  (bunty  Bar  says : 

"  He  was  ever  willing  to  assist  redressing  a  wrong,  or  enforcing 
a  right,  and  the  rich  and  poor  alike  received  the  same  considera- 
tion at  his  hands.  His  remarkable  success  at  the  Bar  never 
caused  him  to  forget  that  he  was  of  the  people,  and  he  was  always 
a  willing  champion  of  their  cause.  He  was  generally  known  over 
the  State  of  Indiana  as  one  of  its  good  lawyers,  but  it  was  at  home 
that  he  achieved  the  greatest  distinction  that  comes  to  man.  He 
enjoyed  the  respect,  admiration  and  confidence  of  all  our  citizens, 
and  his  whole  life  was  clean  and  upright.  He  preferred  the 
honors  of  his  profession  to  the  spoils  of  politics.  Busy,  yet  he 
found  time  outside  his  practice  for  educational  matters  and  ex- 
tensive church  and  Sunday-school  work;  time  for  honest  and 
earnest  investigation  of  every  public  question. 

'*  Modest  and  unassuming,  yet  public-spirited,  devout  and 
generous  to  a  fault,  we  believe  that  his  life  has  done  as  much  as 
the  life  of  any  other  man  to  build  up  and  maintain  the  morality 
and  integrity  of  this  community." 

September  16,  1908,  at  Tipton,  and  in  full  possession  of  all 
his  powers,  mental  and  physical,  at  the  conclusion  of  a  hard  day's 
work  m  court,  without  warning,  he  dropped  dead. 

IOWA. 

WILLIAM  BOYD  ALLISON. 

William  Boyd  Allison,  born  at  Perry,  Ijake  County,  Ohio, 
March  2^  1829,  died  at  his  home  in  Dubuque,  Iowa,  August  4, 
1908.  During  boyhood  he  lived  on  a  farm  and  was  educated  in 
the  common  schools  of  the  neighborhood,  at  the  Wooster  Acad- 
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emy,  the  Allegheny  College,  at  Meadville,  Pa.,  and  Western  Re- 
serve College,  of  Ohio.  He  was  admitted  to  the  Bar  in  1850,  and 
married  in  1854  to  Miss  Anna  Carter,  who  died  in  1860.  In 
1873  he  married  Miss  Mary  Nealy,  a  niece  of  Senator  James  W. 
Grimes,  and  in  1883  she  died.  In  1857  he  came  to  Dubuque  and 
with  Ben  M.  Samuels  formed  the  firm  of  Samuels  &  Allison, 
which  later  became  Samuels,  Allison  &  Crane.  In  1859  he  was  a 
delegate  to  the  Iowa  Eepublican  State  Convention,  and  in  1860 
to  the  National  Convention  that  nominated  Mr.  Lincoln.  In 
1861  he  was  appointed  a  member  of  Governor  Kirkwood^s  staff 
with  the  rank  of  colonel  and  aided  in  organizing  volunteers  for 
the  union  service  at  the  beginning  of  the  Civil  War. 

In  1862  he  was  elected  a  member  of  the  38th  Congress  and 
re-elected  in  1864,  1866  and  1868  to  the  39th,  40th  and  41st 
Congresses.  He  was  elected  U.  S.  Senator  for  the  term  beginning 
March  4,  1873,  and  re-elected  in  1878,  1884,  1890,  1896  and 
1902  for  the  terra  expiring  March  4,  1909,  and  under  the  Iowa 
primary  law,  on  June  2,  1908,  was  nominated  for  another  term. 
His  term  of  service  in  the  Senate  began  eight  years  before  that  of 
any  other  member  of  that  body,  and  with  a  single  exception  (that 
of  a  temporary  appointment  from  Maryland),  he  had  reached  a 
greater  age  than  any  other  senator,  and  his  was  the  longest  con- 
tinuous service  in  the  history  of  the  Senate  of  United  States. 

He  was  chairman  of  the  American  Commission  to  the  Inter- 
national Money  Conference  at  Brussels  in  1892,  a  member  of  the 
Senate  Committee  on  Appropriations  from  1873,  and  its  chair- 
man 1881  to  1889;  1895  to  1908. 

He  was  also  a  member  of  the  Committees  on  Finance,  Geolog- 
ical Survey  and  the  Philippine  Islands. 

Preferring  his  seat  in  the  Senate,  he  declined  to  accept  a  port- 
folio tendered  him  in  the  cabinets  of  Presidents  Garfield,  Harri- 
son and  McKinley. 

His  name  was  presented  as  candidate  for  the  nomination  for 
President  in  the  National  Republican  Conventions  of  1888  and 
1896. 
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WILLIAM  J.  KNIGHT. 

William  J.  Knight,  born  at  Kilkenny,  Ireland,  1836,  died  at 
Dubuque,  Iowa,  1908.  He  came  to  America  at  twelve  years  of 
age,  was  educated  in  the  schools  of  Dubuque,  studied  law  with 
Jeffrey  M.  Griffith,  was  admitted  to  the  Bar  in  May,  1857,  and 
joined  his  preceptor  in  the  firm  of  Griffith  &  Knight,  which  con- 
tinued till  the  death  of  Mr.  Griffith  in  October,  1882,  after  which 
he  continued  alone  in  practice  till  his  death. 

The  finn  successfully  conducted  some  of  the  most  important 
cases  ever  litigated  in  the  state. 

Mr.  Knight  became  the  attorney  for  the  Illinois  Central  and 
the  Chicago,  Milwaukee  &  St.  Paul  railway  companies,  and  bo 
was  largely  withdrawn  from  general  practice.  He  was  elected 
mayor  of  Dubuque  in  1869  and  1870,  and  again  in  1878.  In 
1879  he  was  elected  representative,  and  from  1886  to  1890  was 
senator,  from  Dubuque  in  the  Iowa  General  Assembly. 

He  was  one  of  the  Commissioners  chosen  by  the  General  As- 
sembly to  prepare  the  revised  code  of  1873. 

In  1875  he  was  Democratic  candidate  for  judge  of  the  Supreme 
Court.  In  the  discharge  of  all  his  duties,  professional  and  official, 
his  distinguished  ability,  tireless  energy  and  unquestioned  fidelity 
were  always  manifest. 

LOUISIANA. 

WILLIAM  SOMMER  BENEDICT. 
(Abridged  from  Memorial  by  Committee  of  the  New  Orleans  Bar.) 

Bom  at  Gainesville,  Alabama,  February  11, 1843,  Mr.  Benedict 
came,  at  an  early  age,  to  live  in  New  Orleans,  where  he  spent  the 
years  of  youth  and  manhood,  and  where  he  contracted  the  ties 
which  are  dearest  to  man.  He  died  February  1,  1908,  at  the  age 
of  sixty-five,  after  a  career  of  incessant  activity  in  varied  and 
diflicult  work,  a  veteran  and  successful  lawyer,  supported  by  the 
confidence  of  a  numerous  body  of  clients,  and  leaving  a  memory 
dear  to  his  family  and  to  his  many  friends. 
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Graduated  at  the  Boys'  High  School,  New  Orleans,  February 
15,  1858,  Mr.  Benedict  was  admitted  to  the  Bar  May  31,  1866. 

Possessed  of  uncommon  clerical  talents  and  proficiency,  he  had 
the  advantage,  in  the  beginning,  of  serving  as  minute  clerk  in  the 
District  Court  of  the  United  States  for  the  Eastern  District  of 
Louisiana,  at  a  time  when  the  business  of  the  court,  resulting 
from  the  disorder  and  complications  at  home  and  abroad  of  the 
American  Civil  War,  was  of  enormous  proportions,  and  was  neces- 
sarily  full  of  instruction  to  the  student  of  law  and  of  history. 

He  married  August  11,  1870,  Jane  West,  daughter  of  the  late 
Charles  W.  Hornor,  and  formed  a  partnership  to  practice  law 
with  his  brother-in-law,  Joseph  P.  Hornor,  deceased. 

The  extraordinary  diligence  of  Mr.  Benedict,  his  love  of  order 
and  system,  his  capacity  for  labor  and  his  devoted  office  habits, 
his  assiduity  in  the  preparation  and  trial  of  the  cases  entrusted 
to  him  and  the  punctuality  and  fidelity  with  which  he  discharged 
his  obligations  to  his  client,  gave  great  value  to  his  services  in  the 
new  firm.  He  practiced  in  the  courts  of  the  United  States,  as 
well  as  in  the  courts  of  the  State  of  Louisiana,  with  equal  knowl- 
edge of  the  jurisprudence  and  of  the  rules  of  procedure  in  the  two 
jurisdictions. 

With  gathering  years,  Mr.  Benedict's  disposition  drew  him 
constantly  into  relations  of  sympathy  and  of  kindly  intercourse 
with  his  brethren  of  the  Bar.  He  surrounded  himself  in  his 
office  with  young  lawyers.  He  kept  up  intimate  knowledge  of  the 
members  of  the  profession.  He  gave  his  services  freely  to  his 
associates  when  they  were  needed.  When  the  Louisiana  Bar 
Association  was  formed,  he  took  a  zealous  part  in  the  movement, 
and  continued  to  the  day  of  his  death  to  support  it  with  unabated 
effort,  and  to  work  with  public  spirit  and  liberality  to  establish  a 
law  library.  He  made  a  model  secretary.  He  yielded  to  others 
— again  and  again  to  his  juniors — candidacy  for  the  offices  of 
honor.  He  stepped  aside  in  order  that  the  young  men  might 
reach  them.  He  was  content  to  remain  secretary  because  that 
place  imposed  most  duties,  and  because  it  allowed  him  to  employ 
many  courtesies,  which  (knowing  so  well  how  to  use  them  as  he 
did)  enabled  him  to  contribute  to  the  well-being  and  happy  rela- 
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tions  x>f   his   fellow   members,   and   to   the  prosperity   of   the 
organization. 

William  Sommer  Benedict  was  exemplary,  tender  in  all  the 
relations  of  family.  To  those  who  came  to  him  in  distress,  his 
goodness  was  unfailing. 

JOHN  CLEGG. 

Judge  John  Clegg,  a  distinguished  lawyer  and  citizen  of  New 
Orleans,  Louisiana,  died  in  tliat  city  October  5,  1908. 

He  was  a  native  of  North  Carolina  and  was  born  in  1852.  He 
removed  to  Louisiana  with  his  parents  in  1859.  His  father  was 
Eev.  Baxter  Clegg  and  his  mother  was  before  her  marriage  Miss 
Collins,  both  being  natives  of  North  Carolina. 

John  Clegg  was  educated  by  his  father,  and  in  1872  began  the 
study  of  law  in  the  office  of  M.  E.  Girard  of  Lafayette,  Louisiana, 
later  studying  law  in  the  Tulane  University,  being  graduated  in 
1874,  and  being  admitted  to  the  Bar  before  the  Supreme  Court 
at  Opelousas  in  June  of  that  year. 

Mr.  Clegg  began  the  practice  of  law  at  Lafayette  and  very  soon 
began  to  take  an  interest  in  political  matters.  He  was  secretary 
of  the  Senate  from  1877  to  1881,  and  was  then  made  district 
judge  at  the  age  of  thirty-one.  He  served  three  years  and  was 
then  elected  by  the  General  Assembly  judge  of  the  Court  of  Ap- 
peals for  the  Third  Circuit.  He  was  married  in  1882  to  Miss 
Mary  Cage,  the  daughter  of  Albert  G.  Cage,  of  Terrebonne 
Parish. 

In  1892  Judge  Clegg  came  to  New  Orleans  and  formed  a  law 
partnership  with  Thomas  H.  Thorpe,  and  in  1895,  on  the  disso- 
lution of  that  firm,  he  formed  a  partnership  with  Lamar  C. 
Quintero.  Judge  Clegg  continued  the  practice  of  law  since  that 
time  in  this  firm.  Judge  Clegg's  health  became  impaired  from 
overwork.  He  was  principally  a  civil  lawyer,  but  occasionally 
appeared  in  criminal  cases.  He  was  a  devoted  friend  of  young 
lawyers,  and  was  always  willing  to  assist  them,  and  his  friend- 
ships with  them  were  the  features  of  his  legal  life. 

He   was  particularly  strong  as  a  jury   lawyer,   though  not 
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voluminous  as  a  speaker.  His  treatment  of  the  jury  was  that  of 
a  confidential  friend,  who  was  willing  to  leave  the  facts  to  them 
and  trust  their  judgment  to  do  right 

Judge  Clegg  always  took  a  lively  interest  in  political  affairs. 
He  was  usually  on  the  side  of  reform,  and  took  part  in  the  Citi- 
zens' League  and  Jacksonian  fights  in  his  city  and  in  a  number 
of  other  efforts  to  establish  independent  party  rule. 

In  social  affairs  he  was  botli  brilliant  and  }X)pular,  and  was 
admired  and  respected  wherever  he  appeared.  He  was  a  great 
clubman,  being  at  the  time  of  his  death  vice-president  of  the  Pick- 
wick Club,  a  member  of  the  Boston  Club  and  of  various  intellec- 
tual and  social  organizations.  He  was  also  an  Elk  and  a  prom- 
inent Mason,  having  been  at  one  time  an  officer  of  the  Grand 
Lodge.  He  was  always  interested  in  the  carnival,  and  was  a  great 
believer  in  athletics  and  out-of-door  sports,  and  was  president  of 
the  Southern  Athletic  Club  for  several  terms. 

He  was  a  member  in  the  State  Society  of  Engineers  and  various 
similar  organizations.  He  always  devoted  considerable  attention 
to  school  matters,  and  was  in  1907  appointed  by  Governor 
Blanchard  a  member  of  the  New  Orleans  School  Board,  although 
he  had  opposed  Governor  Blanchard's  election. 

Judge  Clegg  leaves  his  wife,  a  brother  and  a  sister. 

MAINE. 

CHARLES  PULLER  WOODARD. 

Charles  Fuller  Woodard,  a  member  of  the  Supreme  Judicial 
Court  of  the  State  of  Maine,  died  in  Bangor,  Maine,  on  June  17, 
1907. 

He  was  born  in  Bangor,  April  19,  1848;  attended  the  public 
schools  in  Bangor ;  prepared  for  college  at  Phillips-Exeter  Acad- 
emy; was  graduated  from  Harvard  College  in  1870,  and  took  his 
degree  from  the  Harvard  Law  School  in  1872.  He  was  admitted 
to  practice  at  the  October  term  of  the  Supreme  Judicial  Court 
in  1872,  and  at  once  entered  upon  the  practice  of  his  profession, 
being  actively  engaged  at  first  in  general  practice,  and  later  as 


638  OBITUABIES. 

counsel  for  large  corporations  having  litigation  and  business  in 
the  state,  until  December,  1906,  when  he  was  commissioned  as  a 
justice  of  the  Supreme  Judicial  Court  of  the  -state.  His  practice 
was  almost  wholly  upon  the  civil  side  of  the  court,  and  was  active, 
constant,  laborious  and  successful. 

The  brief  period  during  which  he  held  a  commission  as  an 
associate  justice  of  the  court  was  spent  almost  entirely  under  the 
shadow  of  an  illness  which  was  to  end  in  death,  but  the  short  time 
spent  in  the  performance  of  judicial  duties  gave  to  both  Bench 
and  Bar  high  assurance  of  future  usefulness. 

Mr.  Woodard's  intellectual  equipment  was  strong  naturally, 
unusually  so,  and  his  acquirements  through  the  judicious  use  of 
his  opportunities  for  cultivation  through  contact  with  schools, 
teachers,  books,  men  and  professional  work,  were  the  best  obtain- 
able. He  approached  these  opportunities  in  a  serious  spirit,  bent 
upon  making  use  of  all  attainable  means  of  cultivation  along  the 
lines  of  his  chosen  profession. 

His  qualities  as  a  lawyer  and  as  a  man  were  solid  rather  than 
dazzling.  Though  frequently  solicited  to  enter  upon  a  political 
career,  politics  had  for  him  no  fascination.  He  was  wedded  to 
the  study  and  practice  of  law,  and  in  that  found  an  intense  satis- 
faction and  reward.  He  was  by  no  means  destitute  of  ambition, 
and  that  ambition  was  gratified  when  the  judicial  appointment 
came  to  him,  and  at  a  time  when  he  was  so  seriously  ill  as  to 
preclude  the  possibility  of  any  self-seeking  upon  his  part 

Of  him  it  was  truthfully  said :  "  He  is  a  just  man  and  walks 
in  his  integrity.^' 

MASSACHUSETTS. 

SAMUEL  OKSON  LAMB. 

(Abridged  from  Memorial  of  the  Franklin  County,  Massachusetts, 

Bar  Association.) 

Samuel  Orson  Lamb,  at  the  time  of  his  death  and  for  many 
previous  years  president  of  the  Franklin  County  Bar  Association, 
died  at  his  residence  in  Greenfield,  Massachusetts,  March  10, 
1908,  after  a  lingering  illness  of  nearly  a  year's  duration. 
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He  was  the  son  of  Kev.  Amherst  and  Fanny  (Giles)  Lamb  and 
was  bom  near  Hinesburg,  in  the  town  of  Guilford,  Vermont, 
October  23,  1821.  His  father  was  a  Baptist  clergyman  and 
preached  in  the  hill  towns  of  Windham  County,  Vermont,  and 
Franklin  County,  Massachusetts.  His  parents  could  do  but  little 
financially  toward  their  son's  education,  and  he  was  early  thrown 
upon  his  own  resources;  and,  as  was  customary  in  those  days  in 
that  vicinity,  he  worked  on  a  farm  in  the  summer  and  attended 
school  during  the  winter  terms.  He  was  an  apt  student,  a  hard 
worker,  and  after  a  few  years  was  an  attendant  at  the  Grove 
Seminary  at  Charlemont,  where  he  fitted  himself  to  teach  in  the 
district  schools. 

Mr.  Lamb  came  to  Greenfield  and  entered  upon  the  study  of 
law  with  the  late  Whiting  Griswold,  June  1,  1843.  Even  at  this 
early  period  of  his  life  he  was  a  strong  believer  in  the  tenets  of 
the  Democratic  party,  and  so  continued  during  his  whole  life, 
and  died  strong  in  that  political  faith.  To  obtain  money  for  his 
support,  and  with  a  love  for  the  work,  he  assisted  in  editing  the 
"  Franklin  Democrat "  while  studying  for  admission  to  the  Bar. 
In  June,  1848,  he  purchased  that  paper,  and  his  editorial  duties 
delayed  his  admission  to  the  Bar  until  the  November  term,  1860. 
He  entered  into  partnership  with  Mr.  Griswold,  and  the  firm  of 
Griswold  &  Lamb  continued  until  1854,  when  Mr.  Lamb  with- 
drew, and  in  1862  formed  a  partnership  with  the  late  George  T. 
Davis,  which  continued  until  Mr.  Davis  removed  to  Portland, 
Maine.  For  nearly  thirty  years  Mr.  Lamb  continued  to  practice 
alone,  and  then  took  as  his  partner  Frank  J.  Lawler,  who  had 
been  a  student  in  his  oflBce.  This  partnership  continued  until 
Mr.  Lamb's  death. 

After  Mr.  Lamb  disposed  of  his  newspaper  in  1851,  he  gave 
his  attention  to  his  profession,  with  occasional  intermissions. 
During  the  Buchanan  administration  he  served  as  private  secre- 
tary to  his  ardent  friend.  Gen.  James  S.  Whitney,  who  was  col- 
lector of  the  port  of  Boston.  He  was  a  member  of  the  House  of 
Bepresentatives  during  two  terms,  and  savings  bank  commis- 
sioner for  a  season,  which  office  he  was  compelled  to  resign  be- 
cause of  failing  eyesight.     He  was  register  of  probate  for  two 


640  OBITUARIES. 

years,  and  acted  at  different  times  as  clerk  of  courts,  as  occasion 
required. 

Mr.  Lamb  was  greatly  interested  in  educational  matters,  and 
served  many  years  upon  the  school  board,  but  seldom  or  never 
accepted  other  town  oflBce.  He  took  deep  interest  in  town  affairs, 
however,  frequently  taking  part  in  town  meetings.  He  was  an 
active  director  in  the  First  National  Bank,  and  for  many  years 
president  of  the  Franklin  Savings  Institution,  until  his  resigna- 
tion to  accept  the  office  of  savings  bank  commissioner.  He  was 
very  efficient  in  securing  the  introduction  of  Glen  water  into  the 
village,  in  the  management  of  the  Greenfield  Library  Associa- 
tion, the  affairs  of  the  Greenfield  Gas  Light  Company,  and  in 
fact  took  a  lively  interest  in  all  things  which  seemed  to  him  to  be 
likely  to  advance  the  interest  of  the  people  of  the  town  he  loved 
so  well. 

He  was  twice  the  candidate  of  his  party  for  lieutenant-gov- 
ernor, once  for  secretary  of  state,  once  for  attorney-general  and 
several  times  for  member  of  Congress. 

Mr.  Lamb,  as  a  lawyer,  was  notably  a  wise  and  conservative 
counsellor,  and  as  such  for  many  years  was  attorney  for  the 
county  and  for  very  many  of  the  towns  therein. 

Trials  of  disputed  questions  of  fact  Mr.  Lamb  avoided  when 
possible.  But  when  he  found  no  fair  adjustment  possible  he  tried 
his  case  not  only  with  vigor,  but  with  great  acumen.  In  his 
modesty  he  distrusted  his  own  capacity  for  conducting  a  trial, 
and  generally  he  preferred  advisory  practice. 

He  was  always  a  kindly  and  most  valuable  friend  to  the  juniors 
of  the  Bar.  By  them  his  legal  attainments  will  never  be  forgot- 
ten, nor  will  they  ever  be  by  those  who  read  the  reports  of  the 
Massachusetts  Supreme  Judicial  Court  from  1854  to  1907. 

On  his  eighty-second  birthday  his  brother  members  of  the  Bar 
Association  tendered  him  a  banquet. 

Mr.  Lamb  married  October  2, 1851,  Lucy  A.,  daughter  of  Pliny 
and  Maria  S.  Martindale.  Mrs.  Lamb  outlived  her  husband  but 
a  few  days.    He  leaves  one  daughter. 
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Solomon  Lincoln,  prominent  in  the  legal  profession  in  Boston 
and  in  his  connection  with  Harvard  College,  died  at  his  home 
October  15,  1907,  at  the  age  of  sixty-nine  years. 

He  was  born  in  Hingham  on  August  14, 1838,  and  was  the  son 
of  Solomon  and  Mehitable  (Lincoln)  Lincoln.  As  a  boy  and 
youth  Mr.  Lincoln  went  through  the  Derby  Academy  and  was 
•fitted  for  college  at  Professor  Gurney's  Park  Latin  School  in  Bos- 
ton. He  was  graduated  from  Harvard  in  the  class  of  1857,  with 
many  men  of  distinction  as  classmates,  and  with  many  who  gave 
their  lives  for  their  country.  The  class  window  in  the  Memorial 
Hall,  put  up  in  1878  greatly  through  Mr.  Lincoln's  exertions, 
commemorates  these  heroes  of  the  days  when  chivalry  and  patriot- 
ism were  such  powerful  motives.  Circumstances  prevented  Mr. 
Lincoln  from  taking  part  in  active  service  in  behalf  of  his  country. 

At  Harvard  he  was  a  member  of  the  Institute  and  of  the  Hasty 
Pudding  Club,  and  he  had  the  valedictory  at  commencement, 
"  Knowledge  and  Wisdom.'*  After  graduation  he  spent  the  sum- 
mer at  Hingham  in  horticultural  pursuits,  and  in  1858  was  ap- 
pointed to  a  tutorship  in  the  university,  where  he  remained  for 
five  and  a  half  years,,  receiving  his  A.  M.  and  teaching  Greek, 
Ijatin  and  mathematics. 

Taking  up  the  Harvard  Ijaw  School  course,  he  went  abroad  in 
1863  and  made  pilgrimages  to  Oxford  and  Cambridge,  where 
his  introductions  procured  him  a  pleasant  reception.  His  degree 
awaited  him  upon  his  return  in  1864,  and  he  was  admitted  to  the 
Bar  October  20  in  that  year.  He  entered  the  office  of  Stephen  B. 
Ives,  Jr.,  of  Salem,  and  formed  a  connection  which  was  main- 
tained for  eighteen  years,  first  in  Salem,  and  afterward  with  offices 
both  in  Salem  and  Boston,  the  firm  name  of  which  was  Ives,  Lin- 
coln &  Huntress. 

At  this  time  Mr.  Lincoln's  home  wa*s  in  Salem,  yet  the  winter 
seasons  were  spent  in  Boston.  Since  1882  he  had  practised  inde- 
pendently, and  had  made  his  home  permanently  in  Boston. 

In  1874  Mr.  Lincoln  was  appointed  aide-de-camp  to  Governor 

24 


642  OBITUARIES. 

Talbot,  with  the  rank  of  colonel,  and  in  1879  was  aide  and  chief 
of  staff.  Governor  Talbot  in  1879  appointed  him  a  commissioner 
to  represent  Massachusetts  at  a  meeting  of  the  governors  of  the 
original  thirteen  states  at  Yorktown,  Virginia,  which  was  first 
held  at  Independence  Hall,  Philadelphia,  and  adjourned  to  York- 
town,  where  a  celebration  was  held  in  October,  1879,  preliminary 
to  the  more  extended  one  in  1881.  The  latter  he  attended, 
as  commissioner,  with  Mr.  Long,  then  governor  of  the 
commonwealth. 

In  1899  Mr.  Lincoln  was  chosen  as  president  of  the  board  of 
trustees  of  the  Boston  Public  Library,  and  he  held  this  oflBce  at 
the  time  of  his  death.  He  had  served  previously  for  about  two 
years  as  vice-president  of  the  board.  Mr.  Lincoln  was  made  an 
overseer  of  Harvard  College  in  1882  and  served  several  years  as 
president  of  the  boards  in  1902  declining  re-election.  He  long 
had  been  a  member  of  the  Massachusetts  Historical  Society,  of 
the  American  Antiquarian  Society  and  other  organizations.  He 
had  been  abroad  many  times  and  had  made  one  trip  to  Japan. 

In  club  life,  beside  having  been  president  of  the  Union  Club 
and  the  St.  Botolph,  Mr.  Lincoln  had  served  as  vice-president  of 
the  Fniversity  Club.  He  belonged  also  to  the  Somerset  and  Ex- 
change clubs,  and  also  the  Harvard  Club  of  New  York.  He  was 
president  at  this  time  of  the  Unitarian  Club,  was  a  vice-president 
of  the  Bunker  Hill  Monument  Association,  and  had  been  Presi- 
dent of  the  Bar  Association  of  the  City  of  Boston  and  belonged 
to  the  American  Bar  Association.  At  the  Boston  Athena&um  he 
had  served  as  ai  member  of  the  board  of  directors.  In  business 
affairs  he  was  a  director  of  the  Boston  Safe  Deposit  &  Trust  Com- 
pany and  president  and  director  of  the  Talbot  Mills  at  North 
Billerica. 

On  February  15,  1865,  Mr.  Lincoln  married  Miss  Ellen  B. 
Hayden,  daughter  of  Hon.  Joel  Hayden,  of  Haydenville,  for- 
merly lieutenant-governor  of  the  commonwealth.  Mrs.  Lincoln 
died  in  March,  1897.    Their  daughter  survives. 
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MICHIGAN. 

JOHN  PATTON. 

John  Patton,  of  Grand  Rapids^  Michigan,  was  bom  at  Cur- 
wensville,  Pennsylvania,  October  30,  1850,  and  died  at  Grand 
Eapids,  May  24,.  1907.  He  was  of  Scotch-Irish  descent,  and  one 
of  a  succession  of  John  Pattons,  each  of  whom  attained  more  or 
less  distinction  in  this  country. 

He  was  the  son  of  John  Patton,  3d,  and  Catherine  M.  Patton 
(nee  Ellis),  of  Holiday sburg.  Pa.,  who  died  when  he  was  five 
years  old.  The  young  man  was  blessed  with  a  careful  parental 
training,  surrounded  by  the  highest  moral  and  religious  in- 
fluences. He  was  given  splendid  opportunities  for  education. 
Pitted  for  college  at  Phillips  Academy,  Andover,  he  entered  Yale, 
from  which  he  was  graduated  in  1875.  He  then  entered  Colum- 
bia I^aw  School,  from  which  he  was  graduated  in  1878.  Almost 
immediately  thereafter  he  removed  to  Grand  Rapids,  Michigan, 
where  he  entered  the  law  offices  of  Hughes,  O'Brien  &  Smiley, 
and  came  to  the  Bar  of  the  st^te  the  same  year.  One  year  there- 
after he  opened  law  offices  of  his  own  in  Grand  Rapids,  and  was 
soon  recognized  as  a  man  of  ability  in  his  profession. 

Being  a  man  of  good  executive  ability,  he  was  sought  after  as 
advisory  counsel  by  large  firms  and  corporations,  with  many  of 
which  he  thereafter  became  interested  in  a  business,  as  well  as  in 
a  professional  way.  He  tried  few  cases  in  the  courts.  He  might 
have  been  truly  classed  as  a  counsellor-at-law.  His  appearance 
in  the  State  Supreme  Court  and  in  the  United  States  Circuit, 
District  and  Supreme  Courts  was  more  frequent  than  in  any  of 
the  other  courts.  No  question  was  too  deep  for  him  to  undertake 
to  solve,  and  his  forensic  powers  were  never  lacking. 

Mr.  Patton  was  not  only  a  good  lawyer  and  safe  counsel,  but  a 
recognized  student  of  political  science,  and  a  political  speaker  both 
logical  and  eloquent. 

In  1894  he  was  almost  the  unanimous  choice  of  his  party  and 
as  such  was  appointed  by  Governor  John  T.  Rich  as  United  States 
Senator  to  fill  the  unexpired  term  of  Senator  F.  B.  Stockbridge, 
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deceased.  His  friends  sought  to  secure  his  nomination  as  senator 
for  the  full  tenn  in  1896,  but  he  was  defeated  by  Senator 
Burrows. 

Upon  returning  from  the  Senate  he  resumed  his  practice  and 
business  at  Grand  Rapids. 

It  can  be  truly  said  of  him  that  he  belonged  to  that  rare  class 
of  politicians  who  insisted  that  the  office  should  seek  the  man 
rather  than  the  man  the  office. 

He  administered  with  scrupulous  fidelity  and  uprightness  every 
measure  that  came  before  him — ^legal,  ethical,  executive  and 
political. 

In  1885  Mr.  Patton  was  married  to  Miss  Frances  B.  Foster, 
daughter  of  Ex-Congressman  Wilder  D.  Foster,  of  Grand  Bapids. 
He  is  survived  by  the  widow  and  four  sons. 

He  was  a  member  of  the  Peninsular  Club,  of  Grand  Bapids; 
Sons  of  the  American  Eevolution;  The  Scotch-Irish  Society  of 
America;  the  Friendly  Sons  of  St.  Patrick,  Philadelphia;  The 
American  Historical  Society,  and  the  American  Economic  Asso- 
ciation. He  organized  the  People's  Savings  Bank  of  his  home 
city,  of  which  bank  he  was  vice-president. 

MINNESOTA. 

WEED  MUNRO. 

Weed  Munro,  of  Minneapolis,  Minnesota,  died  at  his  home  on 
January  30,  1907. 

Mr.  Munro  was  born  in  Eldridge,  New  York,  June  22,  1853, 
and  was  graduated  from  the  Rochester  College  in  1875.  He  was 
a  member  of  the  Psi  Ilpsilon  Society,  also  winning  the  Phi  Beta 
Kappa  honor.  He  studied  law,  and  in  1880  came  to  Minneapolis 
and  engaged  in  active  practice  of  his  chosen  profession. 

In  politics  he  was  a  Democrat  and  at  one  time  a  candidate  for 
judge  of  the  district  bench.  He  served  as  one  of  the  State  Board 
of  Law  Examiners  for  a  great  many  years  and  at  the  time  of  his 
death  was  president  of  this  board. 
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He  was  for  a  great  many  years  very  prominent  in  the  Order  of 
Elks,  having  served  as  Exalted  Ruler  and  a  member  of  the  Grand 
Lodge,  and  was  also  a  member  of  the  Shrine. 

Few  men  have  won  for  themselves  a  warmer  place  m  the  hearts 
of  a  larger  number  of  friends  than  did  Mr.  Munro,  and  by  his 
death  the  Bar  lost  an  able  advocate  and  a  true  friend. 


MISSISSIPPI. 

EDWARD  H.  MOORE. 

Edward  H.  Moore  was  bom  in  Huntsville,  Madison  County, 
Alabama,  K'ovember  8,  1852,  being  a  son  of  William  Henry  Moore 
and  Margaret  (Harris)  Moore.  He  attended  the  Green  Academy, 
Huntsville,  Alabama;,  Wilson's  School  in  Alamance  County,  North 
Carolina,  and  the  Virginia  Military  Institute,  at  Lexington,  Vir- 
ginia. He  moved  to  Bolivar  County,  Mississippi,  where  he  was 
admitted  to  the  Bar  in  1873.  In  1891-1892,  he  was  president  of 
the  Board  of  Supervisors  of  Bolivar  County,  and  was  elected  to 
the  state  Senate  in  1893,  serving  continuously  in  that  capacity 
until  1897.  For  eight  years,  beginning  in  1896,  he  was  the  chair- 
man of  the  Judiciary  Committee.  In  January,  1904,  he  was 
elected  by  acclamation  as  president  pro  tempore  of  the  state 
Senate.  He  was  a  consistent,  conscientious  Christian,  taking  an 
active  interest  in  all  church  work,  and  was  superintendent  of  the 
Sunday-school  of  the  M.  E.  Church,  South,  at  Rosedale,  from 
1882  to  1906.  On  December  4,  1873,  he  was  united  in  marriage 
with  Miss  Martha  Montgomery,  daughter  of  Colonel  Frank  A. 
Montgomery.  He  died  at  Cleveland,  Mississippi,  on  April  12. 
1908. 

Mr.  Moore  had  a  wide  and  lucrative  practice,  was  a  man  of 
liberal  education,  of  genial  disposition  and  industrious  habits. 
He  was  a  genial,  lovable  companion,  even-tempered  and  kind- 
hearted,  and  possessing  an  engaging  and  attractive  personality. 
The  people  of  his  section  deeply  deplore  his  death,  and  the  state 
has  lost  one  who  was  an  active  factor  in  its  upbuilding  and  its 
public  aifairs. 
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MISSOURI. 

JEFFERSON  BEUMBACK. 

9 

(Abridged  from  Memorial  of  the  Missouri  Bar  Association.) 

Judge  Jefferson  Brumback  was  of  Qennan  extraction,  the 
family  having  migrated  into  Virginia  before  the  Revolutionary 
War.  He  was  one  of  a  family  of  thirteen  children,  and  was  bom 
on  a  farm  in  Licking  County,  Ohio,  on  February  7,  1829.  He 
was  educated  at  Granville  College,  now  known  as  Dennison  Uni- 
versity, a  Baptist  institution  in  that  state.  In  Newark  he  was 
admitted  to  the  Bar  on  September  2,  1852,  and  continued  the 
general  practice  of  the  law  in  that  town  until  he  entered  the  mili- 
tary service  of  his  country  on  August  28,  1862. 

He  served  with  distinction  in  the  Civil  War  in  the  95th  Ohio 
Volunteer  Infantry,  of  which  he  was  lieutenant-colonel  com- 
manding. 

On  March  13,  1865,  he  was  brevetted  colonel  and  brigadier- 
general  "  for  gallant  and  meritorious  services  during  the  war.'* 
In  the  battle  of  Richmond,  Kentucky,  on  August  29  and  30, 
1862,  he  received  a  dangerous  wound,  the  effect  of  which  followed 
him,  often  with  great  inconvenience  and  pain,  to  his  death. 

When  the  war  was  over.  Judge  Brumback  returned  at  once  to 
his  native  town  of  Newark  and  resumed  the  practice  of  the  law, 
EOid  very  soon  thereafter,  in  December,  1866,  he  was  elected  judge 
of  the  Common  Pleas  Court  of  that  circuit.  This  position  was 
most  congenial  to  him,  and  he  discharged  the  duties  of  the  office 
with  great  satisfaction  to  the  Bar  and  to  the  people.  But  on 
account  of  the  health  of  his  wife  he  resigned,  and  in  October, 
1809,  came  to  Kansas  City  and  was  there  admitted  to  the  Bar 
on  November  6,  1869,  and  thenceforward  was  continuously  in  the 
practice  of  the  law  until  January  1,  1900,  when  he  fully  retired 
and  devoted  himself  exclusively  to  the  management  and  care  of 
his  own  affairs. 

In  September,  1871,  he  was  made  city  counsellor  and  at  once 
opened  the  fight  for  good  government.  He  held  the  office,  save 
one  year,  for  thQ  next  six  years,  and  under  administration  both 
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Bepublican  and  Democratic.  During  that  time  a  thorough  re- 
vision of  the  charter  was  agreed  upon  and  forced  through  the 
legislature.  In  1888  he  was  chosen  one  of  the  board  of  thirteen 
freeholders  to  frame  a  new  charter  under  the  provisions  of  the 
constitution  of  the  state.  The  work  of  that  board  was  not  ap- 
proved by  the  people,  but  the  next  year,  with  a  few  immaterial 
changes  by  a  new  board,  it  was  again  submitted  and  adopted,  and 
this,  with  such  amendments  as  from  time  to  time  became  neces- 
sary to  meet  the  cit/s  growth,  is  the  charter  of  that  city  today. 
From  1872-1877  Judge  Brumback  was  in  partnership  with  La- 
fayette Traber,  and  the  firm  was  Brumback  &  Traber.  In  1878 
he  became  a  member  of  the  law  firm  of  Pratt,  Brumback  &  Perry, 
handling  much  important  business,  and  so  continued  until  1885, 
when  he  withdrew  and  then  associated  himself  with  his  sons  until 
his  retirement  in  1900. 

In  politics  he  was  a  pronounced  Republican,  but  often  was 
found  in  the  ranks  of  the  independent  voter,  whenever,  in  his 
opinion,  the  public  interest  so  demanded.  The  title  of  judge, 
given  by  reason  of  his  actual  judicial  service  in  Ohio,  always  and 
fittingly  attached  to  him.  In  his  bearing  there  was  a  quiet  and 
elegant  dignity  characteristic  of  the  ermine  and  the  court-room. 

He  was  an  ideal  character,  whether  considered  as  a  lawyer  or 
as  a  citizen.  In  his  professional  work  he  was  accurate  and  pains- 
taking. He  believed  that  there  was  a  right  way  and  a  wrong  way 
to  do  everything,  and  he  always  sought  the  right  way.  He  was  a 
close  student  and  deeply  learned  in  the  law.  His  strength  lay 
in  the  oflBce  or  before  the  court,  rather  than  as  an  advocate.  The 
records  of  the  courts  of  Jackson  County,  Missouri,  for  thirty 
years  bear  witness  to  the  intelligence  of  his  work.  He  had  no 
criminal  practice,  but  with  that  exception  his  professional  labors 
covered  the  whole  range  of  law  business  in  both  state  and  federal 
courts.  If  any  department  was  especially  inviting  to  him  it  was 
that  of  real  estate  law.  He  was  always  a  gentleman.  No  profane 
or  coarse  language  ever  escaped  his  lips.  He  treated  all  with 
whom  he  came  in  contact,  whether  in  the  court-room  or  in  any 
business,  whether  professionally  or  socially,  with  uniform  cour- 
tesy, and  he  expected,  and  in  fact  demanded,  the  same  treatment 
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towards  himself.  He  was  a  man  of  splendid  courage,  both  physi- 
cal and  moral,  and  nothing  could  swerve  him  from  the  right  as 
he  saw  it.  He  was  most  considerate  of  the  feelings  and  opinions 
of  others,  but  firm  in  his  own  convictions.  He  could  well  be 
chosen  as  a  model  to  the  younger  men  of  the  state.  His  honor 
was  always  dearer  to  him  than  his  life.  He  loved  his  country, 
and,  while  he  suffered  and  shed  his  blood  in  its  defence,  no  rancor 
was  left,  and  no  other  man  was  more  ready  to  extend  the  hand  of 
friendship  and  fraternal  greeting  to  those  with  whom  he  so 
earnestly  contended  in  the  great  conflict.  With  him  the  war  had 
ended  in  1865  and  thereafter  he  recognized  all  as  citizens  of  a 
great  and  united  country.  His  ability,  industry  and  integrity 
brought  to  him  their  legitimate  reward.  Horace  Qreely  once  said 
that  it  was  an  unfortunate  day  for  any  man  when  he  conceived 
the  idea  of  having  a  dollar  which  he  had  not  earned.  Judge 
Brumback  was  largely  dominated  by  this  idea.  He  was  not  a  rich 
man  in  the  modern  sense  of  the  term,  but  was  well  provided  with 
this  world^s  goods,  all  of  which  were  the  product  of  his  labor.  He 
was  frugal,  but  never  parsimonious.  When  liberality  was  called 
for,  he  cheerfully  and  readily  met  any  demand  that  was  made 
upon  him. 

He  was  married  to  Catherine  Fullerton,  of  Ohio,  in  October, 
1859,  and  she  died  in  1880.  He  never  remarried,  and  leaves  two 
sons,  Frank  F.  and  Hermann. 

Nearly  fourscore  years  had  been  spent  in  the  world's  better- 
ment. Exhausted  and  tired  by  his  long  activities,  he  lay  himself 
down,  and  in  quiet  sleep  closed  his  mortal  career.  Patriot,  citi- 
zen, soldier,  lawyer — two  states  will  claim  the  heritage  of  his 
honor  and  usefulness. 

GUSTAVUS  A.  FINKELNBURG. 

The  life  and  public  services  of  the  late  Gustavus  A.  Finkeln- 
burg  demonstrate  how  one,  always  of  a  rather  frail  body  and  ham- 
pered in  his  early  youth  by  an  absolute  want  of  means,  can,  by 
untiring  energy  and  a  strict  devotion  to  public  and  private  duty, 
acquire  a  position  enabling  him  to  be  of  great  benefit  to  his  fellow 
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men  and  acquire  an  eminence  in  his  profession  of  which  anyone 
ma}^  justly  feel  proud. 

He  was  bom  April  6,  1837,  in  a  small  town  in  the  neighbor- 
hood of  Cologne,  Germany,  and  came  to  this  republic  with  his 
parents  when  a  boy  of  tender  years.  His  father,  though  a  man  of 
culture,  was  of  very  limited  means,  and,  after  a  sojourn  of  a  few 
years  in  the  neighborhood  of  St  Charles,  Missouri,  not  finding 
his  expectations  realized,  returned  to  Germany,  where  he  died. 

He  took  one  of  his  sons,  who  afterwards  became  a  physician  of 
national  reputation  in  Germany,  with  him,  but  left  his  three  other 
sons  in  America  to  shift  for  tiiemselves  as  best  they  could.  Gus- 
tavus,  the  youngest  of  these,  obtained  a  subordinate  clerical  posi- 
tion in  St.  Charles,  where  he  picked  up  such  fragmentary  educa- 
tion aB  the  schools  of  tliat  locality  afforded.  Prom  there  he  went 
to  Kiramswick,  a  little  town  in  Jefferson  County,  where  he  re- 
mained in  the  employ  of  Mr.  Kimm,  the  founder  of  that  place, 
for  some  time.  In  1856  he  came  to  St.  Louis  and  entered  the 
office  of  Britton  A.  Hill,  with  a  view  of  fitting  himself  for  the 
legal  profession.  He  never  received  any  classical  education,  but 
supplied  that  defect,  if  any,  by  careful  and  extensive  reading.  In 
1858  he  went  to  the  Cincinnati  Law  School,  then  conducted  by 
Bellamy  Storer,  from  which  he  was  graduated  with  high  honors, 
and  in  1860  he  returned  to  St.  Ix)uis  and  was  at  once  admitted 
to  the  Bar.  He  started  in  the  practice  as  a  member  of  the  firm  of 
Decker  &  Finkelnburg,  and  was  successively  a  member  of  the  law 
firms  of  Kombauer  &  Finkelnburg,  Finkelnburg  &  Rassieur, 
Hitchcock,  Madill  &  Finkelnburg,  Hitchcock  &  Finkelnburg  and 
Finkelnburg,  Nagel  &  Kirby. 

In  1861  he  enlisted  with  the  First  Regiment  of  Missouri  Volun- 
teers as  a  private  and  became  a  prisoner  of  war  at  the  battle  of 
Wilson's  Creek.  Being  exchanged  shortly  thereafter,  he  became 
adjutant  of  the  Gasconade  County  battalion,  commanded  by 
Colonel  Hundhausen,  and  remained  with  the  regiment  until  it 
was  mustered  out  of  service. 

In  1864  he  was  elected  to  the  legislature  of  the  State  of  Mis- 
souri, and  was  re-elected  in  1866,  and  became  speaker  pro  tempore 
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of  that  body.  In  1868  he  was  elected  to  Congress  and  was  re- 
elected in  1870,  and  was  during  the  latter  session  vioe-chainnan 
of  the  Committee  on  Ways  and  Means. 

While  he  never  sought  office  of  any  kind,  he  never  shimned  it, 
and  accepted  nominations  repeatedly  when  his  party  was  in  a 
hopeless  minority.  Thus  in  1876  he  became  the  nominee  of  the 
Republican  party  for  governor  and  subsequently  its  nominee  for 
judge  of  the  Supreme  Court.  He  always  was  a  Republican,  but 
a  healthy  and  not  a  blind  partisan.  He  never  surrendered  his 
independence  of  thought  or  action. 
He  opposed  the  adoption  of  the  state  constitution  in  1865,  and 
did  not  hesitate  to  denounce  its  prescriptive  provisions  publicly, 
nor  did  he  hesitate  to  work  earnestly  and  successfully  for  their 
repeal  when  the  elections  of  1870  first  furnished  him  an  oppor- 
tunity for  so  doing.  He  took  an  active  and  successful  pari;  in  the 
defeat  of  General  Grant  for  a  third  presidential  term  and  was  a 
prominent  member  of  the  anti-third  term  convention  which  met 
in  this  city,  and  by  resolution  declared  its  unalterable  opposition 
to  a  third  term  for  a  President,  however  distinguished. 

He  was  very  much  devoted  to  his  profession,  and  made  its  ele- 
vation to  the  extent  of  his  power  one  of  the  objects  of  his  life.  It 
is  that  devotion  which  led  him  to  become  a  member  of  the  faculty 
of  the  St.  Louis  Law  School,  and  devote  a  great  part  of  his  time 
for  many  years  to  the  duties  of  a  lecturer  and  professor  without 
any  financial  compensation  whatever,  and  that  at  a  time  when  he 
was  at  the  height  of  his  professional  career  and  when  his  exten- 
sive practice  was  sufficiently  exacting  to  demand  the  entire  time 
of  joiy  ordinary  worker.  He  was  an  indefatigable  worker,  how- 
ever, which  no  doubt  led  to  the  early  exhaustion  of  a  frame  never 
too  robust. 

With  all  these  demands  on  his  time,  he  yet  devoted  part  of  it 
to  professional  literary  labors.  His  book  on  "Practice  in  the 
Supreme  Courii  and  the  Courts  of  Appeal  in  Missouri "  is  one  of 
high  authority  and  the  only  standard  book  on  that  subject.  Its 
compilation  was  of  great  benefit  to  the  profession,  while  it  jnielded 
him  but  a  trivial  money  return. 
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His  treatise  on  "The  Power  of  the  State  to  Regulate  Prices 
and  Charges/*  which  appeared  in  the  American  Law  Review,  and 
his  essay  on  "  The  Protection  of  the  Property  of  Neutrals  on  the 
High  Seas  During  the  Periods  of  War/*  which  was  read  before 
the  congress  of  lawyers  during  the  World's  Fair  at  St.  Louis,  are 
masterpieces  of  their  kind,  and  elicited  general  commendation. 

But  he  gave  evidence  of  devotion  to  his  profession  in  other 
ways.  He  was  one  of  the  charter  members  of  the  Bar  Association 
of  St.  Louis,  its  first  vice-president  and  for  many  years  its  presi- 
dent. He  was  an  active  member  of  the  American  Bar  Association 
and  of  the  Missouri  State  Bar  Association,  and  at  one  time  vice- 
president  of  the  Law  Library  Association.  He  was  during  his 
younger  years  an  excellent  amateur  actor,  and  at  all  times  a  clear- 
minded  and  instructive  conversationalist. 

His  standing  in  the  profession  was  exceptional  in  this,  that  his 
presentation  of  a  proposition  was  equally  lucid  and  convincing, 
whether  made  to  a  jury  or  to  a  trial  court  or  to  the  highest  court 
in  the  land. 

In  1906  he  was  appointed  by  President  Roosevelt  judge  of  the 
District  Court  for  the  Eastern  District  of  the  State  of  Missouri, 
to  succeed  Hon.  Elmer  B.  Adams,  who  was  promoted  to  the  Cir- 
cuit Bench.  He  accepted  the  office  contrary  to  the  advice  of  his 
nearest  friends,  who  thought  that  his  feeble  health  would  not 
enable  him  to  stand  its  arduous  duties,  in  which  they  were  not 
mistaken. 

After  an  occupancy  of  two  years  he  found  himself  forced  to 
resign,  and  seek  the  re-establishment  of  his  health  in  various 
health  resorts.    He  died  at  Denver,  Colorado,  May  18,  1908. 

He  was  married  twice,  first  to  Miss  Emma  Rombauer,  and  after 
her  decease,  and  several  years  of  life  as  a  widower,  to  Miss  Ida 
Jorgensen. 

He  was  essentially  a  domestic  man,  and  very  much  attached  to 
his  home  and  family,  in  the  midst  of  which  he  spent  all  his  spare 
time.  Of  all  those  nearest  to  him  his  widow  alone  survives,  his 
three  brothers  all  having  died  before  him. 
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JOHN  E.  McKEIGHAK 

Like  many  other  men  who  have  achieved  a  large  measure  of 
Buccess,  John  E.  McKeighan  came  from  the  country.  His  father, 
Robert  McKeighan,  was  a  farmer  near  Farmington,  Illinois,  and 
fairly  prosperous.  He  was  of  Scotch-Irish  descent,  a  race  whose 
representatives  are  among  the  leaders  in  every  community  and  in 
all  lines  of  business.    His  mother  was  Ella  Tuttle. 

John  E.  McKeighan  was  born  on  the  farm  July  20,  1841.  His 
boyhood  was  spent  in  labor,  varied  by  the  simple  diversions  and 
pleasures  of  the  country  youth.  An  accident  in  his  boyhood,  the 
exact  nature  of  which  we  do  not  know,  was  followed  by  an  illness 
that  caused  a  slight  permanent  lameness  and,  while  it  did  not 
materially  weaken  a  robust  and  vigorous  frame,  it  lessened  his 
capacity  for  physical  labor  and  turned  his  attention  more  to  study. 
He  received  his  early  instruction  in  the  district  school,  but  at  the 
age  of  eighteen  entered  Knox  College  at  Galesburg,  Illinois.  He 
spent  two  years  in  this  institution,  and  in  1862  entered  the  Uni- 
versity of  Michigan,  from  which  he  was  graduated  in  the  class  of 
1866. 

The  summer  after  he  received  his  degree  he  entered,  as  a  stu- 
dent, the  law  office  of  Martin  Shellaberger  at  Toulon,  Illinois. 
He  seems  to  have  absorbed  legal  knowledge  quickly,  for  in  May, 
1867,  he  was  admitted  to  the  Bar  at  Ottawa,  and  then  located  at 
Bolivar,  Polk  County,  Missouri.  From  that  place  he  went  to 
Baxter  Springs,  Kansas,  and  a  year  or  two  later,  removed  to  Fort 
Scott,  in  the  same  state,  where  in  1871  he  formed  a  partnership 
with  H.  C.  McComas,  under  the  firm  name  of  McComas  and 
McKeighan.  The  firm  was  identified  with  important  cases,  in 
which  they  were  unusually  successful. 

The  firm  removed  to  St.  Louis  in  April,  1876,  and  continued 
under  the  same  name  until  dissolved  in  1881  by  the  removal  of 
Judge  McComas  to  New  Mexico,  where  soon  afterwards  he  lost 
his  life  in  an  Indian  uprising.  For  four  years  Judge  McKeighan 
was  associated  with  the  late  Silas  B.  Jones,  and  from  1885  to  the 
end  of  1891  he  was  a  member  of  the  firm  of  Boyle,  Adams  and 
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McKeighan.  On  January  1,  1892,  the  firm  of  Lee,  McKeighan, 
Ellis  &  Priest  was  formed.  This  alliance  was  changed  by  the 
retirement  of  the  last  two  members  to  Lee  &  McKeighan,  then, 
after  the  death  of  Maj.  B.  D.  Lee,  to  McKeighan  &  Watts,  the 
junior  being  Millard  F.  Watte.  For  a  time  Shepard  Barclay, 
and  later  Horatio  D.  Wood,  was  connected  with  the  firm. 

Judge  McKeighan,  for  he  was  affectionately  and  generally 
known  by  this  title,  was  a  brilliant  and  thorough  lawyer.  He 
seemed  to  have  the  legal  mind  which  quickly  mastered  compli- 
cated facts  and  grasped  the  law  points  of  a  case  almost  intuitively. 
He  spared  no  labor  when  engaged  in  litigation  and  was  clear  and 
impressive  in  presentations  to  court  or  jury.  His  native  wit  often 
turned  a  doubtful  case  in  his  favor.  He  was  a  first-class  all-round 
lawyer,  excellent  as  an  advocate,  thorough,  exact  and  lucid  in  his 
briefs  and  a  safe  counsellor.  He  had  the  gifts  of  courtesy,  tact 
and  strength  in  the  trial  of  cases. 

He  was  of  winsome  and  attractive  personality.  He  had  that 
magnetism  which  makes  friends  -among  those  of  every  station  in 
life,  and  he  was  always  true  to  his  friends.  Kind  and  generous, 
he  was  good  to  all,  especially  to  young  men  and  those  in  trouble. 

As  a  citizen  he  was  public-spirited,  ready  and  willing  to  work 
in  any  cause  he  deemed  just,  even  at  a  personal  sacrifice.  He  was 
of  absolute  integrity  and  lived  a  blameless  life.  He  was  domestic 
in  his  habits,  affectionate  and  devoted  to  his  family.  For  them 
he  gave  up  political  ambitions,  content  to  walk  quietly  along  the 
cool,  sequestered  vale  of  life,  respected  by  associates,  honored  in 
the  community,  loved  by  his  family  and  friends. 

He  was  noticed  to  be  failing  in  health  for  a  year  before  his 
death,  but  he  kept  up  a  brave  front  and,  until  almost  the  last, 
attended  to  business.  He  found  a  surgical  operation  necessary, 
which  he  faced  with  his  accustomed  courage.  He  jested  while 
suflFering,  but,  when  the  end  approached,  faced  unflinchingly  the 
great  change  with  abiding  faith  in  his  God  and  without  fear  or 
doubt.    He  died  at  Baltimore^  Maryland,  March  21, 1908. 


664  OBITUARIES. 

WILLIAM  COULLING  PERRY. 
(Abridged  from  Memorial  of  the  Missouri  Bar  Association.) 

William  Coulling  Perry  was  born  in  Oxfordshire,  England, 
October  26,  1854.  His  parents  were  both  of  English  birth  and 
origin,  and  came  from  families  promient  and  influential  in  the 
localities  where  they  lived.  He  was  of  that  class  of  Englishmen 
which  has  given  to  the  English-speaking  people  their  great  law- 
yers. After  having  received  a  common  school  education  in  his 
native  country,  he  emigrated  to  the  United  States  in  1873  and 
settled  at  Fort  Scott,  Kansas,  where  his  brother,  John  Perry,  had 
established  and  built  up  a  large  coal-mining  business. 

Mr.  Perry,  then  nineteen  years  of  age,  took  a  clerkship  under 
his  brother  John,  as  a  means  of  earning  a  livelihood,  but  at  the 
same  time  began  the  study  of  law,  which  he  had  already  chosen 
for  a  profession.  In  a  little  while,  for  the  more  eflBcient  prosecu- 
tion of  his  legal  studies,  he  entered  the  law  office  of  General 
Charles  W.%  Blair,  the  distinguished  lawyer  and  soldier  of  Port 
Scott,  and  in  September,  1875,  was  admitted  to  the  Bar  of  the 
State  of  Kansas.  Almost  immediately  after  receiving  his  license 
he  was  admitted  to  practice  in  the  federal  court  before  the  Honor- 
able John  F.  Dillon,  and  at  once  entered  upon  the  presentation 
and  argument  of  a  difficult  chancery  case  before  that  distinguished 
jurist,  in  which  he  acquitted  himself  with  such  conspicuous  ability 
as  to  have  attracted  the  attention  of  a  large  number  of  able  law- 
yers who  were  present  and  to  have  caused  frequent  comment  by 
them  in  after  years  when  his  success  at  the  Bar  had  justified  the 
favorable  impression  which  he  then  made. 

In  May,  1876,  he  formed  a  partnership  with  General  Blair 
for  the  practice  of  law  at  Fort  Scott,  and  his  association  con- 
tinued pleasantly  and  profitably  with  a  practice  extending  over  a 
large  portion  of  the  State  of  Kansas  until  August,  1885,  when 
Mr.  Perry  was  appointed  by  President  Cleveland,  to  the  office  of 
United  States  attorney  for  the  District  of  Kansas.  As  such,  a 
part  of  the  Indian  Territory  was  also  under  his  jurisdiction,  and 
the  duties  of  his  position  were  onerous  and  important.    He  held 
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this  oflBce  until  November,  1889,  when,  owing  to  a  change  of  ad- 
ministration, a  new  district  attorney  of  another  political  faith 
was  appointed. 

Mr.  Perry  resumed  the  practice  of  his  profession  at  Fort  Scott 
and  was  so  engaged  in  November,  1893,  when,  although  not  a 
candidate,  he  was  again  appointed  district  attorney  by  President 
Cleveland  for  another  term  which  expired  in  November,  1897. 
It  has  been  said  that  it  was  Mr.  Cleveland's  policy  not  to  appoint 
to.oflSce  those  who  had  received  his  favor  in  his  previous  adminis- 
tration, but  Mr.  Perry^s  ability  and  the  satisfactory  manner  in 
which  he  had  discharged  the  difficult  duties  of  the  office  under  the 
first  appointment  had  made  such  an  impression  upon  the  Presi- 
dent that  he  voluntarily  requested  Mr.  Perry  to  accept  again  the 
office,. urging  that  his  ability  to  handle  the  questions  growing  out 
of  the  relations  of  the  government  to  the  Indian  tribes  and  other 

matters  peculiar  to  that  district,  rendered  it  his  duty  to  assume 

•  

again  the  burdens  of  the  office. 

In  May,  1899,  Mr.  Perry  removed  from  Fort  Soott  and  settled 
in  Kansas  City,  where  he  became  a  member  of  the  partnership  of 
Holmes  &  Perry. 

In  August,  1903,  he  became  the  active  head  of  the  Central  Coal 
&  Coke  Company,  a  corporation  very  extensively  engaged  in  the 
mining  of  coal  and  the  manufacture  of  lumber,  its  operations 
being  carried  on  in  seven  different  states  and  territories.  He 
waa  also  the  counsel  and  manager  of  its  legal  department.  As 
the  sequel  proved,  eittier  branch  of  this  employment  was  suffi- 
ciently onerous  to  tax  the  strength  of  any  man,  and  although  Mr. 
Perry  was  exceptionally  strong  and  vigorous,  both  in  mind  and 
body,  the  double  labor  was  the  direct  cause  of  his  death,  for  he  de- 
voted himself  to  the  business  and  interests  of  his  company  with 
that  same  indefatigable  and  untiring  industry  and  application 
which  he  had  always  displayed  at  the  Bar.  Some  months  before  his 
death,  his  health  and  strength  had  shown  evidence  of  decline,  but 
it  was  thought,  and  he  himself  believed,  that  his  health  had  been 
entirely  restored,  when  on  Sunday,  May  26,  1907,  buoyant  with 
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the  feeling  of  restored  health  and  without  a  moment's  warning, 
his  life  pulse  ceased  and  his  earthly  career  was  ended. 

Mr.  Perry  was  not  so  well  known  to  the  Bar  of  Missouri  as  he 
was  to  the  Bar  of  Kansas,  where  the  greater  part  of  his  profes- 
sional life  had  been  spent.  Nevertheless^  he  was  on  terms  of 
intimate  association  with  many  of  the  leading  practitioners  of  the 
Bar  of  the  former  state. 

When  he  landed  on  the  hospitable  shores  of  America  he  had 
already  learned  to  love  American  institutions  and  was  thoroughly 
Americanized  from  the  very  start.  He  espoused  the  principles  of 
the  Democratic  party  because  of  a  sincere  belief  in  them  and  with- 
out any  expectation  of  thereby  obtaining  ofl&ce  or  preferment.  He 
lived  in  a  state  where  political  preferment  could  only  be  reason- 
ably expected  through  an  alliance  with  the  Kepublican  party.  He 
devoted  much  time  and  energy  in  the  advocacy  and  propagation 
in  Kansas  of  what  he  believed  to  be  the  sound  principles  of  the 
Democratic  party. 

In  his  social  relations,  Mr.  Perry  was  one  of  the  most  lovable 
of  men.  He  was  unusually  companionable,  was  extremely  fond 
of  sports,  especially  those  of  the  rod  and  gun,  and  was  always  the 
life  of  any  party  with  which  he  might  be  thrown.  He  was  a  good 
story-teller  and  possessed  of  a  rich  fund  of  humor  and  pleasantry. 
He  was  devoted  to  the  happiness  and  welfare  of  the  wife  and  two 
children  who  survive  him. 

VALLE  EEYBUEN. 

Judge  Valle  Eeyburn,  born  in  St.  Louis  March  ^0,  1853,  was 
the  scion  of  one  of  the  oldest  families  in  that  city.  Educated  at 
Washington  and  St.  Louis  Universities,  upon  attaining  his  degree 
he  began  the  study  of  the  law  in  1871  in  the  office  of  Sharp  & 
Broadhead.  Two  years  thereafter  he  was  admitted  to  the  Bar 
and  entered  upon  the  general  practice  of  his  profession  in  which 
he  met  with  much  success.  In  1890  he  formed  a  partnership 
with  Frederick  N.  Judson,  under  the  name  of  Judson  &  Keyburn. 
Upon  the  expiration  of  the  firm,  in  1891,  he  continued  the  prac- 
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tice  and  subsequently  assisted  in  the  organization  of  the  Mercan- 
tile Trust  Company  of  St.  Louis,  and  was  the  first  counsel  of  that 
company.  In  1902  he  was  elected  associate  judge  of  the  St  Louis 
Court  of  Appeals.  At  the  end  of  his  term  on  the  appellate  Bench 
he  resumed  the  general  practice  and  continued  therein  until  his 
death  in  September,  1907. 

Judge  Eeybum  was  not  only  an  able,  painstaking  and  careful 
lawyer,  but  he  was  endowed  with-  more  than  ordinary  financial 
foresight.  Despite  this  faculty  he  was  not  lured  by  its  rewards 
from  full  devotion  to  his  professional  work.  These  two  talents 
were  supplementary  in  him  and  were  the  basis  of  his  double  suc- 
cess in  the  practice  of  his  profession  and  in  the  world  of  affairs. 
He  never  permitted  the  material  side  of  things  to  distract 
his  gaze  from  the  goal  of  high  professional  distinction  and 
achievement 

His  service  upon  the  Bench  justified  his  selection,  for  it  was 
helpful  to  his  colleagues  and  met  with  the  commendation  of  the 
Bar  and  the  people.  The  high  merit  of  his  official  life  is  attested 
by  the  splendid  tribute  spread  upon  the  records  of  the  Court  of 
Appeals  and  paid  to  him  by  his  associates  on  the  Bench,  who, 
among  other  things,  said : 

"Judge  Reyburn  was  a  man  of  absolute  personal  and  oflBcial 
integrity.  He  brought  to  the  performance  of  his  judicial  duties 
unremitting  assiduity  and  a  pure  and  disinterested  purpose.  His 
sole  aim  was  soundness  of  decision  and  to  dispose  of  the  rights  of 
parties  litigant  according  to  the  law  and  the  facts  of  their  re- 
spective cases,  and  no  preference,  friendship  or  bias  swerved  him 
in  the  smallest  degree  from  this  purpose.  His  opinions  were  con- 
cise and  pointed,  and  his  conclusions  almost  invariably  accurate.'' 

Judge  Keyburn  was  not  a  demonstrative  man;  on  the  contrary 
he  was  reserved  of  manner  in  his  ordinary  personal  intercourse. 
But  when  once  his  friendship  was  won,  revealed  in  his  true  nature 
he  was  a  warm-hearted  and  trusting  friend.  His  beautiful  home 
life  and  the  richness  of  joy  that  came  to  him  in  that  relation  fur- 
nished the  highest  incentive  to  his  work  and  effort. 
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NEBRASKA. 

CHARLES  E.  CLAPP. 

Charles  E.  Clapp  was  born  June  12,  1863,  at  Windsor,  Ohio. 
He  was  graduated  from  T^high  University,  at  Bethlehem,  Penn- 
sylvania, in  June,  1884.  While  in  college  he  was  prominent  in 
atliletics,  and  also  was  on  the  editorial  staff  of  the  college  paper, 
"The  Lehigh  Burr.^'  He  read  law  in  Omaha  with  Estabrook 
&  Irvine,  which  firm  was  composed  of  Henry  D.  Estabrook, 
now  of  New  York,  and  Frank  Irvine,  now  dean  of  the  Cornell 
Law  School,  and  later  formed  a  partnership  with  these  gentle- 
men, under  the  name  of  Estabrook,  Irvine  &  Clapp. 

Mr.  Clapp  was  a  man  of  sterling  worth.  He  possessed,  and  his 
life  was  guided  by,  high  ideals.  He  was  genial  and  lovable.  His 
death  on  March  17,  1908,  was  a  shock  to  his  friends,  and  a  loss  to 
the  profession. 

J.  W.  DEWEESE. 

J.  W.  Deweese  was  born  September  10,  1848,  in  Morgan 
County,  Illinois.  His  parents  removed  to  Iowa  one  year  later. 
He  lived  on  a  farm  during  his  minority,  and  when  nineteen  years 
of  age  enlisted  in  Company  G  of  the  Twenty-third  Iowa  Infantry. 

He  was  mustered  in  as  a  private  and  mustered  out  as  a  ser- 
geant in  1865. 

Mr.  Deweese  served  three  years  with  his  regiment,  and  with  it 
participated  in  the  battle  of  Milliken^s  Bend.  He  served  with  the 
Army  of  the  Tennessee  and  of  the  Cumberiand,  and  was  with 
General  Qrant^s  army  through  the  siege  of  Vicksburg  and  at  it<* 
capture. 

At  the  close  of  the  war  he  at  once  entered  college  at  the  Central 
University,  located  at  Pella,  Iowa,  and  remained  in  school  until 
1807,  when  he  entered  what  was  then  the  Iowa  Law  School  con- 
ducted by  Judges  Wright  and  Cole,  of  the  Iowa  Supreme  Court. 
This  Iowa  Law  School,  by  its  consolidation  with  the  State  Uni- 
versity of  Iowa,  in  1868,  became  a  pari;  of  the  State  University, 
making  Mr.  Deweese  an  alumnus  of  the  State  University. 

Tie  was  admitted  to  practice  by  the  Supreme  Court  of  Iowa  in 
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July,  1868,  and  at  once  entered  into  the  practice  at  Pella,  Iowa, 
with  Thomas  Kyan,  under  the  firm  name  of  Kyan  &  Deweese. 
About  a  year  afterward  he  removed  to  Prairie  City,  Iowa,  and  in 
1870  began  the  practice  alone,  and  remained  there  till  his  removal 
to  Lincoln,  Nebraska,  in  1879. 

He  married  in  1869,  and  leaves  surviving  him  four  children. 
He  was  not  blessed  with  an  over-abundance  of  this  world's  goods 
in  his  earlier  years,  and  by  dint  of  hard  work  and  strict  economy 
he  fitted  himself  for  his  position  at  the  Bar. 

In  1876,  and  again  in  1878,  he  was  elected  to  the  Iowa  Legis- 
lature; here,  as  elsewhere,  he  was  a  close  student,  a  hard  worker, 
and  noted  for  being  clear-headed,  fair-minded  and  conscientious 
in  his  career;  always  painstaking  in  his  work  and  fair  to  all 
interests. 

It  waa  while  so  serving  that  he  made  the  acquaintance  of  the 
late  **  Tom  Potter,'^  then  general  manager  of  the  Chicago,  Burling- 
ton &  Quincy  system,  and  it  was  Mr.  Potter  who  urged  him  to  go 
to  a  large  place  and  one  more  suited  to  his  abilities.  It  was  Mr. 
Potter  who  directed  him  to  Mr.  T.  M.  Marquette,  and  gave  him 
a  highly  complimentary  and  commendatory  letter  of  introduction 
to  Mr.  Marquette.  He  came  to  Lincoln  in  the  spring  of  1879, 
and  the  law  firm  of  Marquette,  Deweese  &  Hall  was  organized 
about  a  year  later,  and  continued  until  the  death  of  Mr.  Mar- 
quette, in  December,  1894. 

Mr.  Deweese  was  a  man  of  cheerful  disposition,  optimistic  and 
hopeful  in  his  make-up,  simple  in  his  tastes,  genial  and  com- 
panionable in  the  home,  the  office  and  in  all  his  relations  with 
men,  always  quiet,  gentle  and  dignified  in  the  court-room,  con- 
siderate and  respectful  to  the  court  and  opposing  counsel,  always 
upholding  the  honor  and  dignity  of  his  beloved  profession.  His 
candor  and  simple  honesty  in  presenting  his  cause  never  failed 
to  impress  both  court  and  jury.  He  was  clear  and  fair  in  his 
statement  of  his  case,  rather  than  forceful.  His  whole  conduct 
and  demeanor  in  trying  a  cause  always  impressed  the  jury  with 
his  sense  of  fairness  and  justice.  He  prepared  his  cases  with  great 
care  ana  never  knowingly  attempted  to  deceive  or  mislead  the 
court;  the  real  man  was  shown  forth  in  every  move  that  he  made. 
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JAMES  M.  WOOLWOKTH, 

President  of  American  Bar  Association  1896-1897. 
(Abridged  from  Memorial  Address  by  John  L.  Webster.) 

James  M.  Woolworth  during  his  life  spanned  the  period  of 
time  from  1829  to  1906.  Those  seventy-seven  years  witnessed  the 
discoveries  and  improvement  and  developments  that  have  marked 
the  progress  of  peoples  during  the  most  interesting  period  of  the 
world's  history.  When  he  was  born  the  United  States  was  young 
in  years,  small  in  population,  and  a  great  part  of  its  present  area 
unexplored  and  uninhabited,  and  much  of  it  not  then  acquired. 
In  that  early  day  there  was  no  West,  as  we  now  speak  of  it,  and 
the  East  was  content  to  travel  by  stage  coach,  and  to  do  without 
the  things  they  knew  not  of- — railroads,  the  telegraph,  the  tele- 
phone and  hundreds  of  present-day  necessary  appliances  that  best 
denote  the  great  transition  from  that  early  period  until  now. 

But  in  the  East  in  that  early  day  there  were  schools  and  col- 
leges and  universities.  James  M.  Woolworth  could  take  just 
pride  in  the  fact  that  his  grandfather  was  a  graduate  from  Yale 
College  and  also  was  honored  with  the  degree  of  D.  D.  from 
Princeton.  His  father,  as  an  educator,  had  acquired  a  reputa- 
tion that  caused  to  be  conferred  upon  him  the  degree  LL.  D,  The 
subject  of  this  sketch,  being  descended  from  such  a  learned  and 
distinguished  ancestry,  became  equally  devoted  to  education  and 
learning.  He  received  his  degree  from  Hamilton  CJollege,  and  for 
two  years  he  acted  as  a  teacher  of  Latin  and  Greek  and  English 
in  Cortland  Academy.  This  classical  learning  of  boyhood  days 
was  but  the  beginning  of  a  life  of  study.  Amidst  the  trials  and 
excitement  of  a  busy  professional  life  he  found  hours  of  pleasure 
in  re-reading  the  ancient  classics  in  their  original  languages. 

Somehow,  whether  as  a  matter  of  choice  or  from  deliberation 
or  by  an  impulse  or  by  intuition  we  know  not,  he  elected  to  enter 
the  profession  of  the  law,  and  in  1854  he  quitted  the  Albany  Law 
School  with  credit  to  himself  and  in  possession  of  his  graduation 
diploma. 

James  M.  Woolworth  took  his  departure  from  his  early  home 
in  New  York  State  and  moved  West  to  cast  his  lot  among  the 
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Btrong  and  daring  and  courageous  men,  who  were  to  begin  the 
building  of  a  new  state  that  was  thereafter  to  remain  his  adopted 
home.  Nebraska  has  just  cause  to  feel  proud  of  the  good  and 
sturdy  and  strong  young  men  who  began  life  with  her  beginning, 
and  who  have  achieved  fame  as  the  state  has  grown  to  power  and 
prosperity  and  industrial  strength,  and  among  these  men  we  have 
great  reason  to  mention  James  M.  Woolworth. 

James  M.  Woolworth  was  more  than  an  observer  of  the  exciting 
times  and  sweeping  changes  and  progressive  movements  in  which 
he  lived.  Trained  from  eariy  boyhood  as  a  student,  he  became  a 
thinker.  His  mind  grew  and  expanded  in  harmony  with  the 
events  we  have  mentioned.  His  mental  powers,  naturally  keen 
and  well-cultured,  became  a  power  when  concentrated  upon  any 
pariiicular  subject  which  appealed  to  his  taste  or  his  judgment. 
The  law  being  his  chosen  profession,  it  was  in  that  field  of  engage- 
ment that  he  developed  his  strongest  energy  and  employed  his 
closest  application.  Before  he  had  rounded  out  his  life,  he  had 
achieved  a  reputation  that  made  him  well  known  to  the  eminent 
lawyers  and  the  prominent  judges  of  the  highest  courts  within  the 
land. 

James  M.  Woolwori;h  enjoyed  another  advantage  which  may 
have  had  much  to  do  in  advancing  him  to  the  high  place  which 
he  held  in  the  front  rank  of  the  American  Bar,  and  that  arose 
from  frequent  association  with  men  in  high  station,  who  were 
charged  with  great  responsibilities,  and  who  sustained  themselves 
by  their  great  intelligence.  In  1862,  when  but  thirty-three  years 
of  age,  he  appeared  in  argument  before  the  Supreme  Court  of 
the  United  States,  then  presided  over  by  Roger  P.  Taney  as  chief 
justice,  and  who  had  among  his  associates  such  celebrated  jurists 
as  John  McCleaH,  Samuel  Nelson,  Robert  C.  Grier  and  Nathan 
Clifford. 

In  the  early  life  of  James  M.  Woolworth,  his  association  with 
great  lawyers  was  an  incentive  and  inspiration  to  his  own  personal 
ambition.  Such  men  were  encouragements  to  silent  hopes  resting 
in  his  own  breast,  that  he  might  acquire  a  legal  education  and 
knowledge  equal  to  those  of  his  associates. 

Mr.  Woolworth  was  particularly  a  chancery  lawyer.    He  did 
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not  possess  that  kind  of  oratory  by  which  he  might  be  put  in 
comparison  with  men  who  became  known  as  celebrated  advocates. 
He  did  not  possess  the  qualities  that  make  the  distinguished  jury 
lawyer.  It  was  not  his  custom  to  endeavor  to  play  with  the  pas- 
sions or  the  prejudices  of  the  people  in  the  court^roora.  He  had 
a  higher  conception  of  his  duty  as  a  lawyer. 

It  has  been  said  that  in  these  modern  times  the  law  has  become 
a  series  of  petrified  precedents,  but  with  Mr.  Woolworth  the  law 
was  a  science  made  up  of  legal  principles.  He  learned  the  law 
at  a  time  when  the  great  lawyers  were  men  that  were  schooled  in 
its  fundamental  philosophy.  During  his  whole  life  in  the  dis- 
cussion of  cases,  his  chief  delight  was  in  the  presentation  and 
elucidation  of  principles  as  he  applied  them  to  the  ascertained 
facts  which  were  before  the  court. 

His  mental  temperament  was  judicial.  Mr.  Woolworth  recog- 
nized the  great  truth  that  the  only  way  to  success  in  the  law  is 
a  hard  and  laborious  road  to  travel.  The  careless  and  indifferent 
may  at  times  achieve  temporary  notoriety,  or  local  prominence, 
arising  out  of  some  wave  of  popular  commotion  or  temporary 
excitement,  but  the  lawyer  that  achieves  a  lasting  and  permanent 
place  in  the  front  ranks  of  the  profession  must  be  one  who  for- 
sakes the  wasting  of  time  in  idle  amusements  and  gives  his  days, 
weeks,  months  and  years  to  the  constant  accumulation  of  that 
storehouse  of  knowledge,  which  in  this  modern  progressive  age 
must  be  gathered  from  many  sources. 

The  great  lawyer  must  not  only  have  his  mind  filled  with  legal 
principles,  but  he  must  have  a  varied  experience  in  their  applica- 
tion to  present  conditions.  He  must  have  breadth  of  thought,  as 
well  as  a  cultivated  intellect.  The  whole  range  of  human  learn- 
ing should  be  liis.  It  should  include  science  aiid  literature  and 
philosophy  and  history.  A  knowledge  of  governments  and  poli- 
cies, by  which  the  civilized  life  of  the  world  moves  onward  to  the 
accomplishment  of  great  results.  Mr.  Woolworth  had  this  high 
and  exalted  conception  of  the  requirements  of  his  profession,  and 
of  the  attainments  necessary  to  grace  and  adorn  the  great  lawyer. 

Men  of  such  characters  may  be  retired,  and  in  a  degree  removed 
from  the  association  of  men  and  women  at  large,  but  if  so,  it  is 
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because  the  whole  force  of  their  iDtellect  is  so  frequently  concen- 
trated upon  the  weighty  subjects  with  which  they  have  to  deal 
and  in  which  their  whole  mental  powers  may  be  absorbed.  It  has 
been  said  of  many  of  the  great  men  of  the  country,  whose  names 
I  might  mention,  that  they  are  cold  and  reserved  and  distant,  but 
it  would  not  serve  any  valuable  purpose.  Nevertheless,  such  men, 
because  they  are  great  in  intellect,  because  they  have  the  powers 
of  concentration  that  make  them  strong  and  useful,  are  apt  to  be 
all  the  more  congenial  with  those  whose  companionship  they  seek 
in  their  hours  of  leisure.  So  James  M.  Wool  worth  with  his 
friends  possessed  all  the  refinements  of  social  life  and  the  elegant 
qualities  that  made  him  a  congenial  and  charming  companion. 
There  was  something  about  him  by  which  he  impressed  us  as  hav- 
ing a  combination  of  New  England  taste,  with  metropolitan 
accomplishments,  and  the  vigor  and  earnestness  of  expression, 
that  is  the  result  of  western  associations.  Taking  him  all  in  all 
he  was  a  mgnificent  type  of  refined,  educated,  dignified  and  schol- 
arly American  citizen. 

NEVADA. 

FKANCIS  MAKION  HUPFAKER. 

Francis  Marion  Huffaker,  of  Virginia  City,  Nevada,  died  Octo- 
ber 30,  1907,  at  Christ  Hospital  in  Topeka,  Kansas,  of  heart 
failure. 

He  was  bom  August  9,  1842,  in  Wayne  County,  Kentucky,  on 
a  farm.  In  his  boyhood  he  served  as  a  scout  on  the  staflf  of  Gen- 
eral Bumside  in  the  Civil  War,  but  was  never  regularly  mustered 
into  the  service.  He  was  a  member  of  the  Christian  Church,  a 
graduate  of  two  institutions  of  learning  and  for  a  time  was  presi- 
dent of  Jefferson  College,  in  Kentucky.  For  many  years  he  was 
one  of  the  prominent  lawyers  of  the  State  of  Nevada  and  the 
Pacific  Slope,  and  prominent  in  the  political  history  of  his  state 
since  its  admission  to  the  union.  He  was  vice-president  for 
Nevada  of  the  American  Bar  Association  and  also  a  member  of 
its  general  council.  He  was  for  nine  years  grand  representative 
for  Nevada  for  the  Sovereign  Grand  Lodge  of  the  Independent 
Order  of  Odd  Fellows. 


664  OBITUARIES. 

NEW  HAMPSHIRE. 

JAMES  ALBERT  EDGERLY, 

James  Albert  Edgerly,  son  of  James  and  Nancy  H.  (Wedg- 
wood) Edgerly,  bom  in  Wolfeboro,  May  15, 1846,  died  at  Somers- 
worth,  January  8,  1908. 

Mr.  Edgerly  spent  most  of  his  boyhood  on  his  father's  farm, 
attending  the  district  schools  and  also  the  Wolfeboro  and  Tufton- 
boro  academies  for  a  season.  At  the  age  of  twenty  years,  he  went 
to  Somersworth,  where  he  taught  school  for  some  time  and  finally 
entered  upon  the  study  of  law  in  the  office  of  the  late  William  J. 
Copeland,  with  whom  he  subsequently  became  associated  in  prac- 
tice, the  partnership  continuing  until  Mr.  Copeland's  death  in 
1886.  Soon  after  William  S.  Matthews  became  his  partner,  con- 
tinuing about  fifteen  years.  At  the  time  of  his  death,  Fred  H. 
Brown,  a  former  student  in  the  office,  was  Mr.  Edgerly's  partner. 

Mr.  Edgerly  gained  high  rank  at  the  Bar  early  in  his  career, 
and  was  President  of  the  New  Hampshire  Bar  Association  for  the 
year  preceding  his  death.  He  was  connected  with  the  trial  of 
many  important  causes,  including  not  less  than  seventeen  murder 
trials,  beginning  with  that  of  Joseph  Buzzell  for  the  murder  of 
Susan  Hanson  in  Brookfield  in  1874,  when  he  was  associated 
with  Mr.  Copeland  in  the  defence. 

Politically  Mr.  Edgerly  was  a  Republican.  He  represented 
Somersworth  in  the  legislature  in  1883,  1885  and  1900,  with- 
drawing as  a  candidate  for  speaker  in  1885,  in  favor  of  Hon.  Edgar 
Aldrich.  He  also  served  as  senator  from  his  district  in  the  legis- 
lature of  1895,  and  was  an  active  member  of  the  constitutional 
convention  of  1902.  He  was  for  several  years  a  trustee  of  the 
New  Hampshire  Asylum  for  the  Insane,  and  had  served  for  six 
years  as  a  member  of  the  Somersworth  school  board.  He  was  at 
one  time  city  solicitor,  and  had  been  for  many  years  counsel  for 
the  Boston  &  Maine  Railroad.  He  was  a  great  reader,  deeply 
interested  in  historical  matters  and  had  one  of  the  finest  libraries 
in  the  state. 

November  19, 1874,  Mr.  Edgerly  married  Miss  Annie  A.  Wood, 
who  died  in  June,  1898.  January  3,  1900,  he  married  Miss  Alice 
M.  Abbott,  who  survives  him. 
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NEW  YORK. 

EDWIN  A.  BEDELL. 

Edwin  A.  Bedell,  state  reporter  of  the  State  of  New  York,  and 
an  honored  member  of  the  Bar,  died  at  the  Long  Island  College 
Hospital,  on  March  16,  1908. 

Mr.  Bedell  was  bom  in  Albany,  New  York,  on  October  9,  1853. 
His  education  was  acquired  at  the  Albany  Academy  and  at  the 
Western  College  of  the  Reformed  Church,  which  at  that  time  was 
in  charge  of  his  uncle,  Philip  Phelps. 

Later  he  became  a  student  in  the  law  office  of  Peckham  &  Tre- 
main,  in  Albany,  pursuing  his  legal  studies  further  at  the  Albany 
Law  School,  from  which  institution  he  was  graduated  in  the  year 
1874,  in  which  year  he  was  also  admitted  to  the  Bar. 

In  the  year  1876  Mr.  Bedell  formed  a  partnership  for  the  prac- 
tice of  law  with  Frederick  E.  Wadhams,  of  Albany,  New  York, 
afterwards  becoming  associated  with  the  office  of  the  New 
York  state  reporter,  with  which  office  he  was  thereafter  connected, 
first  as  assistant  and  later  as  chief,  until  the  time  of  his  death. 

In  December,  1893,  Mr.  Bedell  was  appointed  state  reporter  to 
succeed  Edmond  H.  Smith,  and  it  is  in  connection  with  the  work 
of  this  office  that  he  is  best  known  to  the  Bar. 

A  long  experience  in  the  digest  of  judicial  opinions  and  a  re- 
markable faculty  of  discrimination  enabled  him  readily  to  empha- 
size the  vital  points  decided  by  the  court,  so  that  the  head-notes 
of  the  cases  reported  by  him  contain  an  accurate  summary  of  the 
principles  and  rules  construed. 

Twenty-nine  volumes  of  the  New  York  reports  bear  the  impress 
of  Mr.  Bedell's  name  as  state  reporter  and  certify  to  the  thorough- 
ness and  excellence  of  his  work. 

Mr.  Bedell  also  found  time  to  give  much  attention  to  the  study 
of  music,  which  he  loved.  For  many  years  he  had  officiated  as 
organist  in  the  Madison  Avenue  Reformed  Church,  of  Albany, 
and  in  the  year  1891  prepared  and  published  a  collection  of 
hymns  for  use  in  public  worship,  known  as  the  "  Church  Hymn- 
ary,"  which  obtained  instant  recognition  and  favor. 

On  January  18,  1883,  Mr.  Bedell  married  Miss  Carrie  E. 
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Sickles,  daughter  of  Hon.   Hiram  E.   Sickles,  who   with   one 
daughter  survives  liim. 

The  Court  of  Appeals,  on  November  30,  1908,  by  appropriate 
entry  on  their  minutes  (Vol.  192,  New  York  State  Beports), 
signified  the  high  esteem  in  which  he  was  held  by  Bench  and  Bar. 

CHARLES  A.  HESS. 

Charles  A.  Hess  was  bom  in  New  York  City,  May  17,  1858, 
and  died  there  October  26,  1907. 

He  was  a  graduate  of  the  New  York  University  Law  School 
in  the  class  of  1879,  of  which  he  was  the  class  president^  and  waa 
admitted  to  the  Bar  in  the  same  year. 

In  1883  he  was  appointed  an  assistant  United  States  attorney, 
under  Elihu  Root,  and  continued  to  serve  the  government  until 
the  following  year,  when  he  resigned  to  resume  his  private  prac- 
tice. He  soon  built  up  a  large  and  lucrative  business,  specializ- 
ing in  customs  and  internal  revenue  law,  in  which  he  was  recog- 
nized as  an  authority.  He  was  frequently  retained  as  counsel  in 
cases  involving  large  interests,  and  argued  many  important  ques- 
tions in  this  branch  of  the  law.  He  likewise  had  an  extensive 
practice  in  the  state  courts  and  was  for  many  years  active  as  a 
trial  lawyer. 

He  took  a  keen  interest  in  public  affairs,  and  until  within  a 
few  years  of  his  death,  was  an  active  member  of  the  Republican 
party,  being  for  a  number  of  years  the  Republican  leader  of  his 
district  and  a  member  of  the  Republican  state  and  county  com- 
mittees. In  1890  he  was  a  candidate  for  the  Municipal  Court 
Bench,  and  in  1896  the  Republican  candidate  for  Congress  in  the 
12th  New  York  Congressional  District. 

He  was  also  for  many  years  a  member  of  the  National  Guard 
of  New  York,  being  captain  on  the  staff  of  General  Edwin  A. 
McAlpin. 

Mr.  Hess  was  a  man  of  singularly  charming  and  attractive,  yet 
strong  and  forceful  personality.  He  was  of  a  large  and  generous 
spirit  As  a  lawyer  he  was  alert,  keen  and  resourceful,  quick  to 
see  the  weakness  of  his  adversary's  position,  and  strong  in  main- 
taining his  own;  but  he  was  under  all  circumstances  a  fair  and 
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generous  foe.    He  was  staimch  and  unselfish  in  his  friendships^ 
and  left  a  large  circle  by  whom  his  death  was  sincerely  mourned. 

CHARLES  LYTLE  LAMBERTON. 

Charles  Lytle  Lamberton,  son  of  Major  Robert  and  Mary 
(Harkness)  Lamberton,  was  bom  at  Carlisle,  Cumberland 
County,  Pennsylvania,  January  4,  1829,  and  received  his  educa- 
tion in  that  place.  He  studied  law  under  his  brother,  Robert  A. 
Lamberton,  of  Harrisburg  (later  president  of  Lehigh  University), 
and  was  admitted  to  the  Bar  of  Dauphin  County  in  August,  1850. 
In  1851  he  removed  to  Brookville,  Jefferson  County,  Pa.,  where 
he  associated  himself  with  Samuel  A.  Purviance;  in  1853  he 
removed  to  Clarion,  Clarion  County,  Pa.,  where  he  became  the 
partner  of  James  Campbell,  afterwards  the  president  judge  of 
the  district.  In  1851  and  1852  he  served  on  the  staff  of  the  gov- 
ernor of  Pennsylvania.  He  was  a  member  of  the  Senate  of  Penn- 
sylvania in  1862,  1863  and  1864.  In  1865  he  removed  to  Wilkes- 
barre,  Pennsylvania,  where  he  was  in  active  practice  until  1878. 
After  a  trip  abroad,  on  his  return  in  1879,  he  took  up  his  resi- 
dence in  New  York  City,  and  for  some  years  was  engaged  in  the 
practice  of  his  profession,  traveling,  however,  quite  extensively 
in  this  country  and  abroad. 

He  took  an  active  part  in  politics  for  many  years,  being  a  war 
Democrat. 

He  married,  at  Kingston,  Ulster  County,  New  York,  on  Sep- 
tember 28,  1863,  Miss  Anna  DeWitt,  daughter  of  Colonel  Jacob 
Hasbrouck  and  Sarah  Ann  (Sleight)  DeWitt,  of  that  place. 
Mrs.  Lamberton  died  in  1901.    They  had  no  children. 

He  was  a  member  of  the  American  Bar  Association,  the  Asso- 
ciation of  the  Bar  of  the  City  of  New  York,  the  Pennsylvania 
Society  of  New  York,  the  Manhattan  Club,  th'S  New  York  So- 
ciety of  Sons  of  the  Revolution,  the  Historical  Society  of  Penn- 
sylvania and  the  Fraternity  of  Freemasons. 

He  died  at  his  home,  New  York,  on  November  25,  1906. 

By  his  will,  he  left  a  fund,  approximating  $150,000,  to  the 
Borough  of  Carlisle,  Pennsylvania,  to  be  called  the  Charles  Lam- 
berton Educational  Fund. 
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GIBSON  PUTZEL. 

(Abridged  from  Memorial  by  the  Association  of  the  Bar  of  the  City 

of  New  York.) 

Gibson  Putzel  wa8  born  at  Easton,  Pennsylvania,  on  January 
14, 1857.  He  was  graduated  from  the  College  of  the  City  of  New 
York  in  the  class  of  1875  and  from  the  T^aw  School  of  Columbia 
University  in  1878,  serving  his  clerkship  in  the  office  of  Morrison, 
Lauterbacli  &  Spingarn.  Shortly  after  his  admission  to  the  Bar 
in  1878,  he  and  William  E.  Rose  formed  the  firm  of  Eose  & 
Putzel,  which  continued  unchanged  until  his  sudden  death  on 
October  20,  1907. 

As  an  attorney  he  was  proficient  in  the  trial  of  cases  and  argued 
appeals  with  clearness  and  force;  he  also  placed  at  the  disposal  of 
his  clients  a  legal  mind  united  with  excellent  business  judgment,  a 
rare  combination  that  made  his  advice  valuable  to  others  and  in- 
sured success  in  the  management  of  his  own  affairs.  He  was  one 
of  the  best  real  estate  lawyers  in  the  city,  a  member  of  the  com- 
mittee of  counsel  of  the  Lawyers'  Title  Insurance  and  Trust  Com- 
pany, and  his  death  has  left  vacant  a  place  in  this  branch  of  pro- 
fessional work  that  will  not  soon  be  filled.  He  had  a  large  clien- 
tele among  prominent  business  firms  and  corporations,  having 
organized  many  of  them,  and  he  was  constantly  called  upon  by 
both  sides  to  adjust  controversies;  difficult  tasks,  which  he  usually 
performed  to  the  satisfaction  of  all  concerned,  for  he  had  a  per- 
suasive way  of  presenting  questions  and  an  inflexible  rule  that  no 
client  of  his  should  do  anything  unfair. 

His  personal  qualities  endeared  him  to  many  friends  and  his 
loyalty  and  devotion  to  tliem  were  strong  traits  of  his  character. 
He  was  unmarried. 

THOMAS  EDGAE  STILLMAN. 

( Abridged  from  Memorial  by  the  Association  of  the  Bar  of  the  City 

of  New  York.) 

Thomas  Edgar  Still  man  was  born  in  the  City  of  New  York, 
March  23,  1837,  and  was  the  oldest  of  five  brothers  of  whom  four 
survive  him.    Their  father,  Alfred  Stillman,  was  one  of  the  most 
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promising  civil  and  mechanical  engineers  of  his  day  and  one 
of  New  York's  most  public-spirited  citizens. 

Thomas  Edgar  as  a  boy  attended  public  school  No.  2  at  First 
Avenue  and  Ninth  Street,  of  which  Mr.  Kennedy  was  principal. 
In  1848  he  entered  the  Free  Academy  that  afterwards  became 
the  College  of  the  City  of  New  York,  and  continued  there  until 
1853.  In  tliat  year  he  was  sent  to  Alfred  Academy,  now  Alfred 
University,  a  Baptist  institution,  located  at  Alfred  Centre  in 
Allegany  County.  There  he  fitted  for  college  and  completed  in 
substance  the  courses  of  the  ordinary  college  curriculum  for  the 
first  two  years. 

In  1857  he  entered  the  junior  class  of  Madison,  now  Colgate 
University,  at  Hamilton,  in  Madison  County,  and  was  graduated 
with  his  class,  in  1859. 

After  graduation  from  Madison  in  1859,  Mr.  Stillman  entered 
the  law  office  of  Joseph  Mason  at  Hamilton,  and  remained  there 
as  jf  student  until  1862,  when  he  was  admitted  in  that  judicial 
district  to  the  practice  of  his  profession. 

He  took  an  eflFective  part  in  the  presidential  campaign  of  1860 
that  resulted  in  Mr.  Lincoln's  election.  •  He  was  a  natural  orator, 
eloquent  and  convincing,  and  his  work  was  sought  by  the  Re- 
publican campaign  managers. 

On  leaving  Hamilton  Mr.  Stillman  opened  an  office  on  Wall 
Street,  in  1862,  but  in  the  fall  of  that  year  accepted  the  position 
of  managing  clerk  with  Barney,  Butler  &  Parsons,  a  leading  law 
firm  to  which  he  was  not  long  afterwards  admitted  as  a  junior 
partner. 

In  1875  this  firm  was  succeeded  by  the  partnership  of  Butler, 
Stillman  &  Hubbard,  with  which  Mr.  Stillman  continued  until 
he  retired  from  active  practice  in  1896,  when  the  firm  was  changed 
to  Butler,  Notman,  Joline  &  Mynderse. 

In  the  earlier  years  of  his  profession  he  gave  much  of  his 
effort  to  commercial  law  and  general  practice.  I^  the  settlement 
of  insurance  claims  that  arose  from  the  Chicago  conflagration  in 
1871  he  represented  several  of  the  large  New  York  insurance 
companies  and  was  an  important  factor  in  producing  results  bene- 
ficial to  the  insured  and  to  the  companies.    In  the  litigation  that 
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followed  the  financial  panic  of  1873  he  was  counsel  for  important 
business  houses  crippled  or  damaged  by  the  crash.  Even  after  his 
work  was  more  specialized  he  gave  his  efforts,  as  time  permitted, 
to  cases  of  this  character.  The  controversies  that  grew  out  of 
the  Grant  &  Ward  failure  in  1884.  were  largely  guided  by  his 
advice.-  It  was  at  this  time  that  occurred  a  notable  interview  in 
which  General  Grant,  though  advised  by  Mr.  Stillman  that  he 
could  not  be  held  individually  liable  for  the  debts  caused  by 
Ward's  transactions,  replied  that  his  name  was  connected  with 
the  firm,  that  the  public  relied  upon  it,  and  that  the  creditors 
should  have  everything  he  possessed  in  the  world. 
*  For  nearly  twenty  years  Mr.  Stillman  gave  special  attention  to 
admiralty  law  and  practice.  Throughout  the  seventies  and  the 
early  eighties  he  advanced  gradually  to  a  leadership  at  the  ad- 
miralty Bar. 

In  the  later  years  of  his  active  professional  life,  Mr.  Stillman 
withdrew  in  a  measure  from  admiralty  practice  as  his  ambition 
attracted  him  to  the  larger  field  of  corporation  law. 

As  intimate  adviser  of  the  Central  Trust  Co.,  for  which  his 
firm  was  counsel,  and  as  counsel  for  numerous  individuals  and 
corporations  in  control  of  large  business  interests,  he  took  a 
leading  part  in  many  important  litigations  and  negotiations. 

So  much  of  his  work  was  of  an  advisory  and  executive  char- 
acter that  his  name  appears  less  frequently  in  the  reports  of  cases 
than  the  names  of  many  who  acted  under  his  guidance. 

Although  an  eloquent  and  persuasive  speaker,  his  prominence 
in  the  directions  outlined  above  was  greater  than  in  the  work  of 
the  advocate. 

Mr.  Stillman's  large  experience  and  high  repute  in  corporate 
litigation  and  law  inclined  him  naturally  towards  corporate 
management  which  he  undertook  in  1888  in  connection  with  the 
interests  of  the  Mark  Hopkins  Estate.  This  estate  represented 
substantially  one-fourth  ownership  of  the  Southern  Pacific  Com- 
pany and  of  numerous  railroads  and  business  ventures  controlled 
by  that  company  or  allied  in  interest  with  it.  Its  management 
involved  much  labor  and  responsibility.  This  occupied  Mr.  Still- 
man during  ten  years  ending  in  1898,  and  gradually  engrossed 
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his  time  to  such  an  extent  that  he  withdrew  from  the  active  prac- 
tice of  the  law. 

Mr.  Stillman  married  January  10, 1865,  and  passed  the  greater 
part  of  an  exceptionally  happy  family  life  in  the  City  of  Brook- 
lyn. There  he  became,  in  1883,  a  member  of  the  Church  of  the 
Pilgrims.  He  was  a  trustee  of  that  church  from  1883  to  1904 
and  was  president  of  the  board  of  trustees  for  four  terms.  He 
was  a  director  of  the  Long  Island  Historical  Society  from  1884 
until  the  time  of  his  death  and  chairman  of  its  executive  com- 
mittee for  several  years.  Mr.  Stillman  was  also  an  interested  and 
useful  worker  with  the  Young  Men^s  Christian  Association  and 
gave  effective  help  to  its  Naval  Branch. 

His  wife,  who  was  Miss  Charlotte  Elizabeth  Greenman,  of 
Mystic,  Connecticut,  died  February  20,  1901.  Four  daughters 
survive  them. 

Mr.  Stillman's  death  occurred  September  4,  1906,  at  Lisieux, 
France,  as  a  result  of  an  automobile  accident  near  that  place  on 
July  18. 

NORTH  CAROLINA. 

FABIUS  HAYWOOD  BUSBEE. 

Pabius  Haywood  Busbee  was  bom  in  the  City  of  Ealeigh, 
March  4,  1848,  and  died  at  Seattle,  Washington,  while  attending 
the  meeting  of  the  American  Bar  Association,  August  28,  1908. 

He  was  by  inheritance  a  man  of  talent  and  a  lawyer.  His 
maternal  grandfather,  James  F.  Taylor,  was  attorney-general  of 
the  State  of  North  Carolina;  his  father,  Perrin  Busbee,  was  one 
of  the  leaders  of  the  Bar  of  the  state,  and  reporter  for  the  Su- 
preme Court,  when  he  died  before  he  had  passed  middle  age.  His 
mother  was  Anne  Taylor  Busbee. 

Mr.  Busbee  was  prepared  for  college  by  J.  M.  Lovejoy,  long  the 
principal  of  the  Ealeigh  Male  Academy.  He  matriculated  at  the 
university  during  the  war  between  the  states,  and  nearing  the  age 
of  seventeen,  in  the  winter  of  1864-1865,  he  left  college  to  become 
a  Confederate  soldier.    He  was  made  a  lieutenant  of  the  Junior 
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Reserves.  As  a  soMier  and  officer  he  so  conducted  himself  as  to 
merit  and  receive  the  approbation  of  both  his  fellow  officers  and 
the  soldiers  under  his  command.  The  war  having  ended,  he  re- 
turned to  the  university,  where  he  a^ain  became  a  leading  scholar, 
and  was  graduated  at  the  head  of  his  class  in  1868,  as  its  valedic- 
torian. During  his  senior  year  he  read  law  under  Honorable 
William  H.  Battle,  of  the  Supreme  Court,  and  he  obtained  his 
license  to  practice  the  following  winter.  He  was  assistant  solic- 
itor of  the  Baleigh  district  and  aided  in  the  prosecution  of  the 
many  offences  with  which  the  state  dockets  were  filled.  He 
formed  an  association  with  his  brother,  Charles  M.  Busbee,_and 
they  later  associated  with  them  Honorable  Edwin  G.  Beade,  for- 
mer justice  of  the  Supreme  Court.  For  many  years,  as  counsel 
for  the  Southern  Railway  Company,  he  was  engaged  in  important 
litigation  in  the  courts,  state  and  federal,  in  his  state,  the  United 
States  Circuit  Court  of  Appeals,  at  Richmond,  and  in  the  Su- 
preme Court  of  the  United  States.  In  all  these  courts,  his  faith- 
fulness to  his  clients  and  his  industry  and  ability  were  con- 
spicuous. These  qualities,  however,  were  no  more  conspicuous 
than  his  sincerity,  candor  and  fairness  in  his  statement  of  evidence 
and  facts  and  argument  of  legal  questions  involved.  In  1876  he 
was  selected  as  presidential  elector  for  the  Raleigh  district  and 
in  1884  was  elector  for  the  state  at  large.  He  was  appointed 
United  States  district  attorney  for  the  Eastern  District  of  North 
Carolina  during  President  Cleveland's  first  administration.  In 
that  office  he  sustained  his  growing  reputation  as  a  lawyer,  while 
he  ever  tempered  justice  with  mercy  in  his  prosecutions. 

While  the  exactions  of  a  large  and  extended  practice  kept  Mr. 
Busbee  constantly  engaged,  he  found  time  during  his  early  prac- 
tice to  prepare  and  publish  a  digest  of  the  criminal  law  of  the 
state,  which  was  so  valuable  to  the  profession  that  it  went  to  a 
second  edition;  and  he  made  able  addresses  on  legal  and  other 
questions  before  scholastic  and  popular  assemblies  in  North  Caro- 
lina and  other  states.  He  wrote,  as  he  thought,  with  a  wonderful 
rapidity.  The  public  prints  have  contained  many  articles  of  his 
of  decided  value,  thrown  off  in  brief  intervals  from  his  business. 

He  had  wide  sympathy  and  was  ever  patriotic.    The  Masonic 
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fraternity,  of  which  he  was  a  zealous  member,  elevated  him  to  the 
office  of  grand  master,  and  he  was  always  one  of  the  brightest 
lights  of  the  order.  For  about  a  quarter  of  a  century  he  was  a 
trustee  of  the  University,  and  during  much  of  this  time  until  his 
death  a  member  of  the  executive  committee.  His  fellow  members 
and  the  president  of  the  University  know  full  well  how  faithful 
and  efficient  he  was  in  these  relations.  He  was  also  a  member 
of  the  Confederate  Veterans  and  director  of  the  Soldiers'  Home, 
established  by  the  state.  He  was  ever  interested  in  the  ethics  of 
his  profession  and  was  an  active  member  of  the  Bar  Association 
of  the  state,  and  of  the  American  Bar  Association,  whose  meet- 
ings he  regularly  attended. 

He  married  in  early  life  Miss  Annie  McKesson,  of  Morgan- 
ton,  who  died  young,  having  been  the  mother  of  two  daughters; 
and  some  years  later  he  married  Miss  Sallie  Smith,  who  is  the 
mother  of  three  children,  who  with  all  of  his  children  still  survive 
him.  His  life  as  husband  and  father  was  most  tender,  gentle  and 
kind;  while  the  devotion  given  to  him  in  return  was  ever  a  solace 
in  his  arduous  labors,  as  well  as  in  the  quiet  of  his  happy  home. 

OHIO. 

FRANKLIN  J.  DICKMAN. 

Franklin  J.  Dickman  was  bom  at  Petersburg,  Virginia,  August 
28,  1828.  He  died  at  his  home  in  Cleveland,  Ohio,  February  11, 
1908.  He  was  educated  at  Brown  University,  being  graduated 
from  that  institution  in  1846,  and  was  salutatorian  of  his  class. 
He  studied  law  at  Providence,  Rhode  Island,  and  after  he  was 
admitted  to  the  Bar,  opened  an  office  in  that  city.  In  1858  he 
removed  to  Cleveland,  and  opened  an  office  in  that  city,  where 
for  fifty  years  he  was  a  familiar  figure  at  the  Bar,  on  the  Bench 
and  in  the  social  and  political  life  of  the  city  and  state.  He  was 
elected  to  the  Ohio  House  of  Representatives  as  a. war  Democrat 
in  1861.  In  1867  he  was  made  United  States  district  attorney 
for  the  Northern  District  of  Ohio,  and  served  in  that  capacity 
until  1869.    In  1883  he  became  a  member  of  the  Supreme  Court 
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Commission,  and  served  until  the  expiration  of  the  period 
fixed  by  law  in  its  creation.  In  1885  he  was  appointed  a  judge 
of  the  Supreme  Court  of  Ohio,  and  in  1887  was  elected  to  fill  the 
unexpired  term  occasioned  by  the  death  of  Judge  Johnson,  and 
in  1889  elected  for  the  full  term  of  five  years.  After  retiring 
from  the  Bench  in  1895  he  spent  the  remainder  of  his  years  in 
private  life.  His  written  opinions  are  to  be  found  in  the  Ohio 
State  Reports  from  volumes  40  to  52,  and  they  clearly  show  the 
classical  finish  of  his  training,  his  sound  logic  and  profound 
learning.  Throughout  the  period  of  his  mature  and  active  life 
he  was  a  frequent  contributor  to  magazine  literature,  and  often 
delivered  addresses  upon  public  occasions,  and  such  productions 
of  pen  and  tongue  attested  his  learning,  research  and  eloquence. 

PENNSYLVANIA. 

JOSEPH  CASPER  BUCHER. 

Joseph  Casper  Bucher  was  bom  in  Middletown,  Frederick 
County,  Maryland,  on  January  28,  1834,  the  son  of  Rev.  John 
Casper  Bucher,  D.  D.,  an  eminent  divine  of  the  Reformed 
Church,  and  died  in  Lewisburgh,  Union  County,  Pennsylvania, 
on  October  17,  1908. 

He  was  graduated  with  honors  at  Franklin  and  Marshall  Col- 
lege in  1855,  delivering  the  valedictory  addresses  of  his  class. 
After  teaching  in  an  academy  in  Maryland  he  began  the  study  of 
the  law  in  the  office  of  Isaac  Slenker,  an  eminent  lawyer,  in  New 
Berlin,  Union  County,  Pennsylvania,  was  admitte<l  to  the  Bar 
in  1858,  and  began  practice  with  his  preceptor.  In  1859  he  was 
elected  district  attorney  on  the  Democratic  ticket  by  a  handsome 
majority,  though  the  county  was  largely  Republican.  In  1861  he 
married  Mary  Ellen,  daughter  of  John  Walls.  Mr.  Slenker 
having  been  elected  to  tlie  office  of  auditor-general  of  Pennsyl- 
vania in  18G2,  their  partnership  was  dissolved  and  Mr.  Bucher 
removed  to  Lewisburgh,  which  was  thenceforth  his  home. 

At  the  Bar  he  soon  took  a  prominent  position,  and  was  very 
successful  as  an  advocate.    He  was  easv  of  access,  wuth  a  manner 
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cordial  and  hearty,  and  mingled  freely  with  the  people.  He  was 
a  man  of  strong  intellect  and  quick  apprehension,  with  a  very 
retentive  memory.  Rarely  gifted  of  speech,  he  had  the  faculty  of 
gathering  and  grouping  his  facts  with  graphic  power,  presenting 
his  argument  in  a  loud,  clear  and  ringing  voice,  carrying  convic- 
tion to  the  hearer.  Possessed  of  a  fund  of  anecdote  and  a  ready 
wit,  he  natural Iv  drew  men  to  him  and  was  the  centre  of  the  circle 
wherever  he  might  be. 

In  1871  he  wa^  elected  prtnsident  judge  of  the  20th  Judicial 
District  of  Pennsylvania,  composed  of  the  counties  of  Union, 
Snyder  and  Mifliin,  and  was  re-elected  in  1881.  In  his  twenty 
years'  service  on  the  Bench  Judge  Bucher  not  only  discharged  the 
duties  of  his  high  office  with  promptness  and  fidelity  in  his  own 
district,  but  he  frequently  was  called  to  preside  specially  in  many 
of  the  other  districts  of  the  commonwealth,  and  he  gained  a  state- 
wide reputation  for  learning,  ability  and  impartiality. 

Directly  after  his  retirement  from  the  Bench  in  1892  he  re- 
sumed the  practice  of  the  law  and  became  the  local  solicitor  of 
the  Pennsylvania  Eailroad  Company,  the  Northern  Central  Rail- 
way Company  and  other  affiliated  companies,  with  offices  at  Sun- 
bur}^,  Pennsylvania,  and  so  continued  until  failing  health  com- 
pelled his  withdrawal  from  active  practice. 

The  estimation  in  which  he  was  held  by  those  who  knew  him 
best  is  fittingly  set  forth  in  the  resolutions  in  his  memory  adopted 
by  the  Union  County  Bar  Association,  to  wit: 

''Resolved,  That  in  the  death  of  Judge  Bucher  we  have  met 
with  an  irreparable  loss. 

"  That  Judge  Bucher  was,  at  the  Bar,  a  lawyer  of  vigorous 
intellect,  well-trained  in  the  science  and  art  of  his  profession ;  a 
ready,  able  and  formidable  antagonist,  possessing  great  tact,  judg- 
ment and  skill,  and  before  a  jury  most  persuasive  and  effective; 
on  the  Bench  a  just  judge,  compassionate  and  slo\^'  to  punish; 
courteous  in  language  and  manner,  and  to  the  young  lawyer  kind 
and  encouraging;  at  trial  quick  to  grasp  the  point  of  a  case;  his 
rulings  plain  and  fair;  his  charges  to  the  jury  models  of  sim- 
plicity, clearness  and  force;  a  good  citizen,  ever  wakeful  to  the 
interests  of  his  community,  state  and  nation;  in  the  family  a 
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tender  husband  and  indulgent  parent ;  honest  and  stainless  in  his 
private  life ;  socially,  a  most  charming  companion ;  a  kind  neigh- 
bor and  loyal  friend,  whose  gracious  memory  will  abide  with  us 
during  the  passing  years." 

HUGH  MoCALLISTER  NORTH.* 

Hugh  McCallister  North,  one  of  the  oldest  members  of  the 
American  Bar  Association,  and  of  the  profession  of -law  in  Penn- 
sylvania, died  at  his  home  in  Columbia,  Lancaster  County,  Penn- 
sylvania, on  December  20,  1907.  His  death  followed  a  shock 
caused  by  the  breaking  of  his  leg  from  a  fall  on  an  icy  sidewalk  a 
few  weeks  before.  Mr.  North  was  born  in  Juniata  County,  Penn- 
sylvania, May  27,  1826,  and  for  fifty-eight  years  he  practiced  law 
at  a  Bar  which  has  had  many  illustrious  members,  among  them 
James  Buchanan  and  Thaddeus  Stevens.  With  no  early  advan- 
tages of  fortune,  he  rose  by  industry,  ability  and  integrity  to  the 
highest  rank  in  his  profession ;  he  was  for  many  years  the  leader  of 
the  local  Bar,  and  was  widely  known  as  one  of  the  foremost  law- 
yers of  the  commonwealth.  He  practiced  in  the  county,  appellate 
and  federal  courts,  and  he  excelled  alike  as  an  oflSce  and  trial 
lawyer,  as  a  sagacious  business  counsellor  and  a  brilliant  advocate. 
In  politics  he  was  a  Democrat  and  a  frequent  delegate  to  national 
conventions.  In  the  Episcopal  denomination  he  was  a  prominent 
churchman. 

SOUTH  CAROLINA. 

GEORGE  LAMB  BUIST. 

George  Lamb  Buist  died  on  May  31,  1907,  in  his  sixty-ninth 
year.  He  was  born  in  Charleston  September  4,  1838,  and  lived 
there  all  his  life.  Possessing  the  thorough  confidence  of  the 
public,  he  was  trusted  in  all  questions  affecting  the  public  welfare. 
For  forty-seven  years  a  member  of  the  Charleston  Bar,  he  was 
never  without  clients,  and  during  this  long  period  in  the  midst  of 
all  the  changes  which  have  come  to  the  profession  he  lived  up  to 
its  best  traditions.    His  advice  to  his  clients  was  sound,  his  ap- 
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peals  to  the  jury  in  his  more  active  days  were  forcible  and  to  the 
last  he  possessed  the  unbroken  confidence  of  those  who  engaged  his 
services. 

As  representative  and  senator  from  Charleston  County  in  the 
JjCgislature  he  worked  with  untiring  zeal  for  the  good  of  his  con- 
stituents and  with  never  a  thought  of  personal  promotion  or 
emolument.  He  did  not  seek  any  benefit  for  his  people  which  he 
would  not  have  cheerfully  extended  to  the  people  in  other  parts 
of  the  State.  While  his  disposition  was  entirely  pacific  he  did 
not  seek  to  escape  any  responsibility  when  the  interests  of  his 
constituents  required  the  exercise  of  the  sterner  qualities  of  states- 
manship. He  intentionally  gave  offence  to  none,  and  so  it  came 
to  pass  that  none  gave  offence  to  him. 

Major  Buist  was  the  representative  for  many  years  of  a  number 
of  the  most  important  business  and  financial  institutions  in 
Charleston.  He  had  excellent  judgment,  great  business  acumen, 
and  was  engaged  in  the  settlement  of  many  grave  questions  affect- 
ing large  interests.  His  associates  placed  the  most  implicit  con- 
fidence in  his  good  faith  and  lofty  personal  character. 

With  the  educational  concerns  of  Charleston  Major  Buist  was 
closely  allied  for  years,  as  trustee  of  the  College  of  Charleston,  as 
commissioner  of  the  city  public  schools  and  for  the  last  four 
months  as  chairman  of  the  board. 

In  the  church  Major  Buist  had  been  deeply  interested  nearly  all 
his  life.  He  was  for  years  chairman  of  the  vestry  of  St  PauFs 
Church,  Badcliffeboro. 

TENNESSEE. 

r 

MACK  ALLEN  MONTGOMERY. 

Mack  Allen  Montgomery  was  born  in  Greenfield,  Missouri, 
August  24,  1854;  was  reared  in  the  State  of  Illinois,  and  was 
graduated  from  Lincoln  (now  James  Millikin)  University.  He 
served  six  years  as  president  of  the  Southern  Illinois  College. 
He  afterwards  moved  to  Oxford,  Mississippi,  took  the  law  course 
at  the   University  of  Mississippi,  and  received  the  degree  of 
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Bachelor  of  Tiaws.  He  then  entered  the  practice  of  his  profes- 
sion, and  was  soon  thereafter  appointed  United  States  dis- 
trict attorney  for  the  Northern  District  of  Mississippi.  He  was 
reappointed,  and  served  continuously,  with  the  exception  of  one 
term,  till  January,  1906,  when  he  resigned  to  remove  to  Nashville, 
Tennessee,  where  he  entered  the  law  fimi  of  Parks,  Bell  &  Mont- 
gomery, and  continued  a  memher  of  that  firm  till  his  death,  which 
occurred  at  Charleston,  Illinois,  October  18,  1908. 

He  married  Miss  Mackie  Hardison,  daughter  of  Mr.  W.  T. 
Hardison,  of  Nashville,  Tennessee,  on  February  9,  1904,  and  she 
survives  him. 

He  was  a  ripe  scholar  and  a  cultured  gentleman.  He  was  a 
ruling  elder  of  the  Presbyterian  Church,  and  served  as  commis- 
sioner in  manv  notable  assemblies. 

WISCONSIN. 

CHARLES  FREDERICK  HUNTER. 

(Abridged   from  Memorial   by  Committee  of  the   Milwaukee   Bar 

Association.) 

Charles  Frederick  Hunter,  for  many  years  a  member  of  the  Bar 
of  Milwaukee  County,  died  suddenly  on  July  9,  1908.  Mr.  Hun- 
ter was  bom  in  Milwaukee  on  February  6,  1862,  where  his  father 
was  a  practicing  lawyer  and  court  commissioner  for  many  years. 
He  spent  his  boyhood  in  Milwaukee,  receiving  his  education  at 
the  citv  schools  and  Markham's  Academv,  then  one  of  the  best 
known  schools  in  Wisconsin.  In  1878,  when  only  sixteen  years  of 
age,  he  commenced  the  study  of  law  in  the  office  of  Flanders  & 
Bottum,  remaining  with  that  firm  until  1881.  In  the  fall  of  that 
year  he  accepted  the  position  of  private  secretary  to  the  late 
Judge  Charles  A.  Hamilton,  who  had  been  in  the  spring  of  that 
year  elected  judge  of  the  Second  Judicial  Circuit.  Shortly  after 
Judge  Hamilton  took  his  seat  on  the  Bench,  Mr.  Hunter  was 
appointed  deputy  clerk  of  the  Circuit  Court  for  Milwaukee 
County,  which  office  he  held  until  the  fall  of  1886,  when  he 
entered  the  office  of  Nathaniel  Pereles  &  Sons.    He  was  admitted 


OHABLES   FREDERICK   HUNTER.  679 

to  the  Bar  in  1884  while  holding  the  office  of  deputy  clerk  of  the 
court.  He  remained  in  the  office  of  Nathaniel  Pereles  &  Sons 
,  until  January  1,  1889,  at  which  time  he  fonned  a  partnership 
with  Lewis  M.  Ogden,  under  the  firm  name  of  Ogden  &  Hunter, 
which  firm  continued  with  the  addition  to  it  of  P.  H.  Bottum 
until  May  1,  1894.  While  a  member  of  this  firm  he  served  as 
assistant  city  attorney.  After  the  dissolution  of  the  firm  of 
Ogden,  Hunter  &  Bottum,  Mr.  Hunter  became  a  member  of  the 
firm  of  Nathaniel  Pereles  &  Sons,  where  he  remained  until  May 
1,  1904,  after  which  he  was  a  member  of  the  successive  firms  of 
Hunter  &  Goff ;  Turner,  Hunter,  Peaa?  &  Turner ;  Turner,  Hun- 
ter &  Goff;  and  again  Hunter  &  Goff. 

Mr.  Hunter  was  married  on  June  28,  1904,  to  Miss  Cecelia  B. 
Hunter,  of  Walworth  County,  Wisconsin,  who  survives  him. 

Mr.  Hunter  possessed  a  sound  judgment  and  always  approached 
the  consideration  of  any  question  in  an  unbiased  frame  of  mind. 
He  was  a  man  of  keen  intellect  and  varied  information,  with  an 
accurate  knowledge  of  legal  principles,  and  his  experience  as 
deputy  clerk  of  the  Circuit  Court  gave  him  an  accurate  knowl- 
edge of  the  practice  under  the  code,  which  was  of  great  advantage 
to  him  in  after  life.  His  duties  as  assistant  city  attorney  brought 
him  a  thorough  knowledge  of  the  law  of  municipal  corporations. 

In  his  practice  he  always  enjoyed  the  confidence,  not  only 
of  his  clients,  but  of  the  courts  and  opposing  counsel,  wlio 
listened  to  his  utterances  with  respectful  and  earnest  attention, 
knowing  that  the  positions  taken  by  him  were  the  result  of  wise 
and  mature  consideration,  not  lightly  to  be  answered  nor  easily 
overthrown.  His  negotiations  with  opposing  counsel  were  always 
characterized  by  frankness  and  fair  dealing,  and  inspired  his 
opponents  with  the  conviction  that  he  sought  for  his  client  no 
more  than  was  just.  He  was  a  tireless  worker  who  made  the 
cause  of  his  client  his  own  cause.  He  was  honest  in  his  convic- 
tions, honest  with  the  courts  and  honest  with  his  adversary,  and 
had  that  chivalrous  disposition  that  scorned  to  take  an  unfair 
advantage  of  any  one.  He  was  a  man  of  a  modest  and  retiring 
disposition  who  never  considered  or  accepted  any  j)\ace  or  position 
which  he  did  not  feel  himself  thoroughly  competent  to  fill. 
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CHARLES  QUARLES. 

(Abridged   from   Memorial   by   Ck>mmittee  of  the  Milwaukee  Bar 

Association.) 

Charles  Quarles  was  bom  in  Kenosha  on  February  13,  1846, 
and  died  at  Milwaukee,  April  8,  1908.  He  was  graduated  from 
the  high  school  of  Kenosha  in  1862.  He  subsequently  matricu- 
lated at  the  University  of  Michigan,  remaining  there  for  three 
years,  and  receiving  the  degree  of  A.  B.,  as  of  the  class  of  1868. 
From  1869  to  1872  he  lived  in  Chicago,  being  employed  in  the 
office  of  the  Home  Insurance  Company.  He  then  went  to  South- 
western Kansas  and  the  Indian  Territory,  where  he  remained 
until  1874,  whence  returning  to  Kenosha  he  commenced  the 
study  of  the  law  in  the  oflSce  of  Head  &  Quarles.  He  was  ad- 
mitted to  the  Bar  in  April,  1875,  and  remained  in  Kenosha  until 
1888,  when,  removing  to  Milwaukee,  he  became  associated  with 
his  brother,  former  United  States  senator  and  now  United  States 
district  judge,  Joseph  V.  Quarles,  Mr.  Thomas  W.  Spence  and 
Mr.  Joseph  Dyer,  in  the  firm  of  Quarles,  Spence  &  Dyer.  Mr. 
Dyer  retired  from  the  firm,  and  its  name  was  changed  to  Quarles, 
Spence  &  Quarles.  Judge  Quarles  retired  frdm  practice  on  his 
election  to  the  senate  in  1898. 

From  the  very  commencement  of  his  career,  Mr.  Quarles  was 
recognized  by  the  courts  and  by  his  professional  brethren  as  a 
lawyer  of  ability.  His  reputation  grew,  and  he  became  one  of  the 
leaders  of  the  Wisconsin  Bar. 

Mr.  Quarles^  intellectual  faculties  were  of  the  very  highest 
order.  His  knowledge  of  the  principles  of  law  was  comprehensive 
and  extremely  accurate.  His  mind  was  severely  analytical. 
These  qualities  enabled  him  to  reduce  his  legal  problems  to  their 
lowest  terms  with  surprising  speed.  He  rapidly  threw  out  of 
consideration  all  but  the  few  essential  points — perhaps  the  single 
point — upon  the  determination  of  which  the  case  must  ultimately 
rest.  He  then  framed  his  theory  of  prosecution  or  defence,  and 
from  beginning  to  end  followed  it  fearlessly.  While  he  avoided 
unnecessary  labor  as  worse  than  useless  effort,  in  all  essential 
parts  of  his  case  he  went  into  court  thoroughly  prepared. 
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In  the  trial  of  cases,  he  was  always  fair  and  courteous  to  the 
counsel  opposing  him — considerate  towards  witnesses,  unless  he 
observed  an  inclination  to  conceal  or  mis-state  facts — ^then  he 
became  a  merciless  cross-examiner- — ^until  under  his  searching 
questions,  the  truth  lay  bare.  His  arguments  were  models  of 
close  reasoning.  His  words  exactly  and  perfectly  mirrored  his 
thoughts.  He  was  listened  to  with  the  closest  attention  by  the 
courts  and  with  admiration  by  his  opponents. 

The  same  qualities  which  made  him  a  great  lawyer,  enabled  him 
to  store  up  a  large  fund  of  general  information.  His  memory 
was  exact  and  his  knowledge  at  all  times  available.  His  acquaint- 
ance with  literature  was  extensive. 

He  gave  freely  of  his  time  and  effort  to  public  and  charitable 
affairs. 

He  was  intensely  loyal  to  his  friends.  To  those  who  went  to 
him  in  moments  of  perplexity,  he  threw  open  the  treasures  of  his 
mind  and  learning.  Those  who  sought  him  in  hours  of  despon- 
dency, he  sent  away  inspired  with  renewed  hope  and  courage. 
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STATE  BAR  ASSOCIATIONS. 

Alabama  State  Bar  Association. 

The  thirty-first  annual  meeting  was  held  at  Montgomery,  July 
1  and  2,  1908. 

The  address  of  the  President,  H.  S.  D.  Mallor}',  of  Selina, 
as  required  by  the  by-laws,  was  on  the  changes  in  statute  law 
in  the  several  states  and  by  Congress  during  the  preceding  year. 

A  resolution  providing  for  the  Association's  taking  up  the  ques- 
tion of  selection  of  members  of  the  Supreme  Court  of  the  state 
was  referred  to  a  committee  for  report  next  year. 

A  resolution  prohibiting  deputy,  county  or  assistant  solicitors 
from  defending  a  criminal  in  the  county  in  which  he  acts  as 
such  solicitor  was  adopted. 

A  resolution  directing  the  Committee  on  Legislation  to  pre- 
pare an  act  providing  for  the  appointment  in  each  county  of  a 
Jury  Commission  was  referred  to  the  Central  Council. 

The  Committee  on  Correspondence  presented  a  very  able  re- 
port on  the  subjects  of  delay  and  expense  of  litigation  and  urged 
a  bill  to  establish  a  Board  of  Commissioners  on  Uniform  State 
Laws. 

The  report  of  the  Committee  on  Legal  Education  and  Admis- 
sion to  the  Bar  included  a  reference  to  the  changes  in  the  law 
for  admission  to  the  Bar  and  strongly  advocated  a  higher  stan- 
dard of  academic  and  legal  education. 

Papers  were  read  by  Henry  Upson  Sims,  of  Binningham,  on 
"  Desirable  Changes  in  our  Chancery  Practice  after  the  New 
Code  of  1906  " ;  by  Thomas  M.  Owen,  of  Montgomery,  on  "  Arch- 
ives and  History:  Its  Value  to  the  Legal  Profession  ";  by  Alex- 
ander P.  Humphrey,  of  Louisville,  Kentucky,  on  "  The  Supreme 
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Court  and  the  Civil  War  " ;  by  B.  B.  Bridges,  of  Dadeville,  on 
"Judicial  Procedure  and  Administration  of  the  Criminal  Law 
in  Alabama  " ;  by  Emmet  O'Neal,  of  Florence,  on  "  Election  of 
United  States  Senators  by  the  People  " ;  by  Henderson  M.  Som- 
erville,  on  "  Witch  Law  and  Witch  Tribunals  of  the  Seventeenth 
Century  ";  by  W.  C.  Fits,  of  Mobile,  on  "  Telephoning  Telegraph 
Messages " ;  by  W.  S.  Thorington,  of  University,  on  "  Amend- 
ments of  Complaints,  and  the  Doctrine  of  Relation,  under  the 
Laws  of  Alabama." 

Arizona  Bar  Association. 
No  report  has  been  received. 

Bar  Association  of  Arkansas. 

The  Bar  Association  of  Arkansas  meeting  for  1908  was  held 
in  Little  Rock,  on  May  21  and  22,  it  being  the  eleventh  annual 
meeting  of  the  Association. 

.The  President's  address  was  delivered  bv  W.  H.  Arnold,  of 
Texarkana,  upon  "  Int^jrstate  Commerce."  Senator  James  P. 
Clark,  of  Little  Rock,  addressed  the  Association  upon  the  ques- 
tion of  "  The  Need  of  a  New  State  Constitution."  The  follow- 
ing pai^ers  were  read :  "Relationship  of  the  State  and  National 
Courts,"  by  Jacob  Trieber,  of  Little  Rock ;  "  Our  Liquor  Licens- 
ing System,"  by  W.  A.  Falconer,  of  Ft.  Smith ;  '*  Unwritten  Law," 
by  W.  C.  Rodgers,  of  Nashville;  "Assumed  Risks,"  by  R.  M. 
Mann,  of  Texarkana ;  "  The  General  Assembly,"  by  Kie  Oldham, 
of  Little  Rock;  "  The  Citizen  Lawj^er,"  by  William  H.  Askew,  of 
Magnolia ;  "  Circuit  Court  Practice — Criminal,"  by  Daniel  Hon, 
of  Ft.  Smith;  "Our  Drainage  System,"  by  J.  T.  Goston,  of 
Osceola. 

A  special  legislative  committee  was  apjx)inted  to  endeavor  to 
secure  the  passage  by  the  T^egislature  of  the  "  Uniform  Nego- 
tiable Instruments  "  and  "  Warehouse  Receipts  "  Acts. 

California  State  Bar  Association. 
No  report  has  been  received. 
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Colorado  Bar  Association. 
No  report  has  been  received. 

State  Bar  Association  of  Connecticut. 

This  Association  was  reorganized  in  July,  1908,  and  many 
new  members  elected.  The  first  meeting  of  the  Association  will 
be  held  in  January,  1909. 

Delaware  State  Bar  Association. 
No  report  has  been  received. 

Bar  Association  op  the  District  of  Columbia. 

This  Association  holds  stated  meetings  on  the  second  Tuesdays 
of  January,  March,  June  and  October,  in  each  year.  No  ad- 
dresses are  delivered. 

Florida  State  Bar  Association. 
No  report  has  been  received. 

Georgia  Bar  Association. 

The  twenty-fifth  annual  session  was  held  at  the  Wigwam, 
Indian  Spring,  May  28  and  29,  1908,  and  was  presided  over  by 
the  President,  Samuel  B.  Adams,  of  Savannah.  The  subject  of 
the  President's  address  was  "  Lawlessness." 

The  annual  address  was  delivered  by  Associate  Justice  J.  H. 
Lumpkin,  of  the  Supreme  Court  of  Georgia,  upon  the  subject: 
"  Substance  and  Shadow  in  the  Law." 

The  following  papers  were  read :  "  How  far  Should  Public 
Utility  Corporations  be  Controlled,  and  by  What  Means?" 
by  Andrew  J.  Cobb,  of  Athens,  and  Alexander  W.  Smith,  of 
Atlanta;  "The  Use  of  Injunctions  by  Federal  Courts,  as  to 
State  Laws,"  by  T.  M.  Cunningham,  Jr.,  of  Savannah,  Samuel 
H.  Sibley,  of  Union  Point,  and  L.  W.  Branch,  of  Quitman; 
"Labor  Unions  and  Kindred  Organizations  from  the  Lawyer's 
Standpoint,"  by  Wright  Willingham,  of  Rome. 
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A  memorial  of  P]x-Chief  Justice  Logan  E.  Bleckley,  prepared 
by  a  special  committee,  was  read,  and  the  committee  was  in- 
structed to  prepare  a  memorial  volume  to  contain  the  sketch  then 
read,  the  proceedings  had  in  the  Supreme  Court,  and  such  of  the 
writings  and  speeches  of  Judge  Bleckley,  and  such  other  matter, 
as  the  committee  might  decide  upon. 

The  report  of  the  Committee  on  Local  Bar  Associations  rec- 
ommended the  organization  of  local  associations  in  all  the 
counties  of  the  state,  and  that  representation  be  accorded  the 
delegates  from  these  associations  at  the  annual  meeting  of  the 
Georgia  Bar  Association.  This  report  was  ordered  printed  in 
pamphlet  form,  and  distributed  to  the  members  before  the  next 
annual  meeting. 

The  Committee  on  Jurisprudence,  Law  Eeform,  and  Pro- 
cedure suggested  a  number  of  changes  in  the  laws,  some  of  which 
were  adopted  and  referred  to  the  Committee  on  Legislation. 
These,  being  of  local  interest  only,  are  omitted  here. 

Reports  were  submitted  by  the  Committees  on  Federal  Legis- 
lation, Interstate  Law,  Legal  Education  and  Admission  to  the 
Bar. 

Memorials  of  the  following  members,  who  had  died  during  the 
preceding  year,  were  submitted:  John  W.  Akin,  Cartersville ; 
James  Bishop,  Jr.,  Eastman;  Robert  T.  Fouche,  Rome;  Frank 
H.  Miller,  Augusta;  John  M.  Stubbs,  Dublin,  and  George  W. 
Williams,  Dublin. 

Bar  Association  of  the  Hawaiian  Islands. 
No  report  has  been  received. 

Idaho  State  Bar  Association. 

There  has  been  no  meeting  of  the  Association  for  several  years. 
The  lack  of  transportation  facilities  interferes  with  the  holding 
of  meetings. 
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Illinois  State  Bar  Association. 

The  thirty-second  annual  meeting  was  held  at  Chicago,  June 
25  and  26,  1908. 

The  President's  address,  by  James  H.  Mathenv,  of  Spring- 
field, reviewed  recent  state  legislation  and  concluded  with  some 
observations  on  "  The  Judicial  Annulling  of  Statutes." 

The  annual  address  was  delivered  bv  Charles  E.  Littlefield,  of 
Maine,  on  "  The  Sherman  Anti-Trust  Law  and  the  Proposed 
Amendments  Thereto." 

On  the  report  of  the  Committee  on  the  Publication  of  the 
Reports  of  the  Supreme  and  Appellate  Courts,  much  debate  en- 
sued. The  recommendation  to  print  the  reports  of  the  Illinois 
Supreme  Court  by  c*ontract,  and  that  the  reports  be  sold  by  the 
state,  wafi  adopted.  As  to  the  publication  of  the  Appellate  Court 
reports  the  committee  recommended  that  nothing  be  done  at  the 
coming  session  of  the  Legislature,  but  a  motion  to  have  these 
reports  published  in  the  same  manner  as  the  Supreme  Court  re- 
ports was  adopted. 

Papers  were  read  bv  Jt^se  H(;ldom,  on  ^^  Ethics  of  the  Bench  '* ; 
by  John  S.  Stevens,  of  Peoria,  on  "  Ethics  of  the  Bar " ;  by 
Roscoe  Pound,  of  Cliicago,  on  "  Enforcement  of  Law  ";  by  John 
P.  Hand,  of  the  Supreme  Court  of  Illinois,  on  "  A  Few  Land- 
marks." 

An  interesting  discussion  was  had  on  the  subject  of  "  The 
Public'  Control  of  the  Issuance  of  Corjx)rate  Stocks  and  Bonds." 

State  Bar  Association  of  Indiana. 

The  twelfth  annual  meeting  was  held  at  Indianapolis,  on  July 
20  and  21,  1908. 

The  President's  address  was  delivered  by  Merrill  Moores,  of 
Indianapolis,  upon  the  subject,  "  Enforcement  of  the  Law," 
treating  of  the  importance  and  necessity  of  the  strict  and  impar- 
tial enforcement  of  tlie  law,  the  reasons  wliv  the  laws  were  not 
uniformly  enforced,  and  suggesting  remedies  therefor. 

The  annual  address  was  delivered  by  William  L.  Putnam,  of 
Portland,  Maine,  upon  the  subject,  **  The  Reform  of  the  Law." 
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riio  only  im])ortant  corninitk'o  action  was  the  adoption  of  tlie 
report  of  the  C^onimittee  on  Jurisprudence  and  Law  Reform, 
outlining  a  code  of  legal  ethics  as  suggested  in  the  rej)ort  of  the 
Committee  of  the  American  Bar  Association. 

The  following  papers  were  read :  "  Congressional  Regulation 
of  Employers'  Liability,"  by  Frederick  N.  Judson,  of  St.  Louis, 
Missouri ;  "  A  Mixed  Question  of  Law  and  Fact,"  by  James  L. 
Clark,  of  Danville ;  "  A  Closer  Relationship  between  Prison  and 
Reformatory  Officials  and  the  Criminal  Courts  of  Our  State," 
bv  Will  H.  Whittaker,  President  of  the  Indiana  Reformatory; 
"  Should  Township  Government  Be  Abolished/'  by  George 
Shiris,  of  Xoblesville;  and  "Changes  in  the  Constitution/'  by 
John  T.  Dye,  of  Indianapolis. 

lowA  State  Bar  Association. 

This  Association  held  its  fourteenth  annual  session  at  Water- 
loo, on  July  9  and  10,  1908. 

The  President's  address  was  delivered  by  D.  D.  Murphy,  of 
Elkader,  on  the  subject,  "  The  GTowth  of  the  Democratic  Prin- 
ciple; and  the  Initiative  and  Referendum — Its  Latest  Insti- 
tutional Form." 

The  annual  address  was  delivered  by  George  R.  Peck,  of 
Chicago,  Illinois,  the  subject  being  "  The  March  of  the  Consti- 
tution." 

The  Conimitt(»e  on  Law  Reform  submitted  the  following  rec- 
ommendations, and  favorable  action  by  the  Association  was  had 
upon  the  second,  third,  fourth,  fifth  and  sixth  recommendations: 

1.  That  the  law  should  be  so  changed  as  to  require  an  abstract 
to  be  filed  in  the  Supreme  Court  and  the  cause  docketed  within 
three  months  after  the  appeal  is  perfected,  unless  upon  written 
application  to  the  court  or  a  judge  thereof  the  time  for  filing 
the  same  is  extended. 

2.  That  in  criminal  cases  the  appeal  to  the  Supreme  Court 
shall  be  perfected  within  six  months  after  the  date  of  judgment 
of  the  lower  court. 

3.  That  the  court  in  its  discretion  may  refuse  to  appoint  a 
non-resident  of  the  state  as  executor,  and  in  case  he  does  appoint 
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a  non-resident  as  executor,  the  court  may  require  him  to  give 
bonds  regardless  of  any  provision  of  the  will  to  the  contrary. 

4.  That  the  expense  of  fees  for  surety  bonds  of  trustees, 
guardians,  administrators,  or  executors  may  in  the  discretion  of 
the  court  be  allowed  as  a  part  of  the  expense  of  the  estate  or 
guardianship. 

5.  That  in  all  trials  of  divorce  cases  where  there  is  no  appear- 
ance for  the  defendant,  tlie  oral  testimony  shall  be  taken  by  the 
official  reporter  and  the  notes  thereof  filed  in  the  office  of  the 
clerk  immediately  after  trial,  and  the  costs  thereof  shall  be  taxed 
as  a  part  of  the  costs  in  the  case. 

6.  For  the  purpose  of  an  appeal,  the  date  of  a  judgment  or 
decree,  as. the  same  appears  in  the  records  of  the  district  court, 
will  be  conclusive  evidence  that  such  judgment  or  decree  was 
entered  of  record  on  such  date.  This  recommendation  is  made 
with  reference  to  the  decision  of  the  Supreme  Court.  Hoffman 
vs.  Stark,  108  N.  W.  329;  Thompson  vs.  Assn.,  114  N.  W.  31. 

The  following  papers  were  read :  "  The  Des  Moines  Plan  of 
Municipal  Government,''  by  James  G.  Berryhill,  of  Des  Moines; 
"  The  Case  Lawyer,"  by  A.  N.  Ilobson,  of  West  Union ;  "  A 
Proposed  Code  of  Professional  Ethics,"  by  H.  M.  Towner,  of 
Corning ;  "  Reforms  in  Criminal  Procedure,"  by  H.  E.  Deemer, 
of  Red  Oak;  "  Constitutional  Limitations  and  their  Observance/* 
by  Charles  M»  Harl,  Council  Bluffs. 

Bar  Association  of  the  State  of  Kansas. 

The  twenty-fifth  annual  session  was  held  January  30  and  31, 
1908. 

President  William  P.  Dillard,  of  Port  Scott,  delivered  the 
President's  address,  on  the  subject,  "  An  Incident  of  State  Con- 
trol of  Foreign  Corporations." 

The  annual  address  was  delivered  by  Gardiner  Lathrop,  of 
Chicago,  Illinois,  on  "  Conservatism." 

The  meeting  taken  as  a  whole  was  very  successful,  and  very 
profitable  to  the  members.  Nothing  of  special  importance  was 
undertaken  or  adopted,  though  a  strong  Committee  on  Legal 
Ethics  was  named,  which  will  report  at  the  next  annual  meeting, 
when  some  action  will  be  taken  thereon. 
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Kentucky  State  Bab  Association. 

The  seventh  annual  meeting  was  held  in  the  court-house  at 
Louisville,  July  8  and  9,  1908.  E.  J.  McDennott,  of  Louisville, 
on  behalf  of  the  Louisville  Bar  and  the  city  of  Louisville,  wel- 
comed the  Association. 

The  address  of  the  President,  T.  Kennedy  Helm,  of  Louisville, 
urged  the  appointment  of  efficient  Judiciary  Committees  in  the 
General  Assembly  to  consider  the  form  and  legality  of  all  bills 
before  their  passage.  Recent  legislation  of  the  state  and  by 
Congress  was  reviewed  and  the  decided  trend  of  legislation 
toward  the  elevation  of  the  standard  of  education  noted. 

The  annual  address  was  delivered  by  W.  G.  Brantley,  of 
Brunswick,  Georgia,  on  "  Some  Thoughts  on  the  Sherman  Anti- 
Trust  Law." 

The  Committee  on  Legal  Education  and  Admission  to  the  Bar 
presented  a  very  full  report,  urging  a  higher  standard  of  aca- 
demic and  legal  education  and  the  establishment  of  a  Board  of 
Law  Examiners.    The  report  was  adopted. 

A  special  committee  was  created  to  consider  the  subject  of 
state  and  municipal  taxes  and  a  proposed  constitutional  amend- 
ment to  improve  the  tax  system  of  Kentucky. 

Papers  were  read  by  W.  H.  Mackoy,  of  Covington,  on  "  Needed 
Reforms  in  Taxation  Laws  " ;  by  A.  M.  J.  Cochran,  of  Maysville, 
on  "  Federal  Courts— Their  Relation  to  the  State  " ;  by  W.  0. 
Harris,  of  Louisville,  on  "  Anti-Trust  Laws,  Federal  and  State  ** ; 
by  John  L.  Dorsey,  of  Henderson,  on  "  The  Delays  of  the  Law." 

An  address  was  delivered  by  W.  E.  Settle,  of  the  Court  of 
Appeals,  on  the  subject  of  "Appellate  Procedure,"  and  at  the 
conclusion  thereof  the  following  resolutions  in  regard  to  the 
publication  of  decisions  by  the  Court  of  Appeals  were  adopted : 

1.  Direct  all  opinions  on  matters  of  practice  to  be  published. 

2.  Direct  all  opinions  to  be  published  which  rely  for  their 
authority  upon  cases  other  than  those  decided  by  the  Court  of 
Appeals. 

3.  Direct  all  opinions  to  be  published  except  such  as  are  by  a 
vote  of  the  whole  court,  or  a  division  of  the  court,  determined  not 
to  be  of  sufficient  importance  for  publication. 
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LorisiANA  Bar  Association. 

The  annual  proceedings  took  place  at  New  Orleans,  on  June 
6,  1908.    No  President's  address  was  delivered  this  year. 

The  annual  address  was  delivered  bv  Carleton  Hunt,  of  Xew 
Orleans,  on  "  Fifty  Years'  Experience  at  the  Bar." 

Maine  State  Bar  Association. 
There  was  no  meeting  held  in  1908. 

Maryland  State  Bar  Association. 

The  thirteenth  annual  meeting  was  held  at  the  Blue  Mountain 
House,  near  Hagerstown,  on  July  8,  9  and  10,  1908.  President 
L.  Allison  Wilmer  addressed  the  Association;  his  subject  being 
"  The  Unwritten  Law." 

The  Committee  on  Laws  recommended  the  following  changes 
in  the  judiciary  system  of  the  state : 

1.  To  abolish  the  circuit  duty  of  Judges  of  the  Court  of  Ap- 
peals, and  to  elect  said  judges  from  the  state  at  large  instead  of 
from  the  respective  circuits. 

2.  To  abolish  the  system  of  electing  laymen  as  Judges  of  the 
Orphans'  or  Probate  Courts,  and  require  the  County  Judge  to 
perform  all  probate  duties.  Action  on  these  recommendations 
was  postponed  until  the  next  session  of  the  Association. 

The  Committee  on  Laws  further  recommended  the  substitu- 
tion of  fixed  salaries  for  Clerks  of  Courts,  Registers  of  Wills, 
Sheriffs  and  States  Attorneys,  in  lieu  of  the  fee  system,  but  no 
action  was  taken  and  the  recommendations  were  recommitted. 
This  committee  also  reported  that  in  accordance  with  the  sug- 
gestion of  the  Association  the  Governor  of  the  state  had  ap- 
pointed a  Criminal  Law  Revision  Committee. 

Papers  were  read  as  follows:  on  "The  Decay  of  Personal 
Rights  and  Guarantee,"  by  Richard  Evelyn  Byrd,  of  Virginia; 
on  "  Legislative  Procedure,"  by  Henry  L.  D.  Standford,  of 
Princess  Anne ;  and  on  "  Province  of  the  Judge  in  Jury  Trials," 
by  Albert  C.  Ritchie,  of  Baltimore. 
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The  Michigan  State  Bar  Association. 

The  eighteenth  annual  meeting  was  held  on  June  25  and  26, 
1908,  at  Grand  Rapids. 

The  address  of  the  President,  Arthur  C.  Denison,  of  Grand 
Rapids,  treated  of  matters  pertaining  to  legislation  aifecting  the 
law  of  negligence.  The  address  called  attention  to  the  growing 
sentiment  for  the  enactment  of  laws  favorable  to  the  employee ; 
to  the  enactment,  by  the  federal  government,  of  the  "  Employers* 
Liability  Act,"  so-called ;  and  recommended  that  the  Associa- 
tion take  some  action  looking  to  the  enactment  of  laws  which 
shall  modify  and  harmonize  our  law  of  negligence. 

Peter  S.  Grosscup,  of  Chicago,  Illinois,  delivered  the  annual 
address  on  "  The  Corporation  Problem :  Xot  So  Much  an  Eco- 
nomic as  a  Human  Problem.** 

The  Committee  on  Grievances  reviewed  its  work  of  the  pre- 
ceding two  years ;  such  report  was  accepted  and  filed. 

The  report  of  the  Committee  on  Membership  showed  ninety- 
seven  new  members  admitted,  which  addition  makes  a  total 
membership,  in  the  organization,  of  six  hundred  and  fifteen. 

The  Christiancy  Memorial  Committee  reported  a  subscription 
of  eight  hundred  and  eighty-six  dollars  toward  a  fund  of  eleven 
hundred  dollars,  for  a  marble  bust  of  Isaac  P.  C^hristiancy. 

The  Committee  on  Costs  in  Federal  Courts  re|>orted  that  a 
committee  from  the  Detroit  Bar  Association  is  making  a  thor- 
ough study  of  the  subject  of  costs  in  federal  courts,  and  will  soon 
report  thereon. 

The  Committee  on  Practice  in  the  Probate  Courts  made  a 
report  which  resulted  in  the  Association's  recommending  that 
legislation  be  enacted  to  the  effect  that  probate  judges  shall  be 
under  no  obligation  to  advise  litigants,  but  shall  be  wholly  judi- 
cial officers;  and  that  certain  cases  mav  be  certified  from  the 
probate  court  to  the  circuit  court  for  trial,  without  trial  in  the 
probate  court,  the  last  recommendation  being  made  for  the 
purpose  of  avoiding  the  necessity  of  two  trials  in  inferior  courts, 
over  the  same  subject-matter. 

The  Committee  on  Local  and  Special  Legislation  reported 
that  when  the  new  Constitution  of  Michigan  goes  into  efEect,  the 
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object  aimed  at  by  the  conimittee  will  have  been  accomplished^ 
and  the  evils  of  local  and  special  legislation  eliminated  from  our 
state  and  municipal  governments. 

A  complimentary  banquet  was  tendered  to  the  members  of 
the  Association  by  the  Grand  Eapids  Bar  Association. 

Minnesota  State  Bar  Association. 

The  eighth  annual  meeting  was  held  in  the  Commercial  Club 
in  the  city  of  Duluth,  on  August  13,  14  and  15,  1908. 

In  his  address  the  President,  J.  L.  Washburn,  of  Duluth, 
emphasized  the  present  great  need  of  the  highest  effort  on  the 
part  of  the  Bar  of  the  United  States  along  lines  of  conservatism. 

George  P.  Wilson,  of  Minneapolis,  delivered  an  interesting 
address  upon  "The  Early  Bench  and  Bar  of  Minnesota/* 
Pierce  Butler,  of  St.  Paul,  read  a  paper  on  "  Employees*  Com- 
pensation for  Injuries,"  which  was  followed  by  papers  and  talks 
upon  the  same  subject  by  John  Jenswold,  Jr.,  of  Duluth,  John 
W.  Mason,  of  Fergus  Falls,  A.  H,  Bright,  of  Minneapolis,  Stiles 
W.  Burr,  of  St.  Paul,  S.  T.  Harrison,  of  Duluth,  John  Lind,  of 
Minneapolis,  and  Frank  D.  Adams,  of  Duluth.  In  addition  to 
this  discussion  upon  the  subject  the  whole  matter  was  referred 
to  the  Committee  on  Jurisprudence  and  Law  Reform  with 
instructions  to  prepare  proposed  measures  along  lines  which 
would  practically  have  the  effect  of  doing  away  with  the  defences 
of  assumption  of  risk  and  contributory  negligence  and  those 
arising  under  fellow-servants  statutes. 

John  B.  West  read  a  paper  advocating  the  publication  of 
advance  sheets  of  the  Minnesota  Reports.  Charles  B.  Elliott,  of 
Minneapolis  delivered  an  address  on  "  Minnesota  Law  and  Prac- 
tice," which  was  followed  by  an  open  discussion  of  the  subject, 
participated  in  by  E.  S.  Durment,  of  St.  Paul,  L.  E.  Jones,  of 
Breckenridge,  Frederick  V.  Brown,  of  Minneapolis,  H.  B.  Fry- 
berger,  of  Duluth,  A.  H.  Bright,  of  Minneapolis,  Homer  B. 
Dibell,  of  Duluth,  Henry  Morgan,  of  Albert  Lea,  and  M.  E. 
Louisell,  of  Duluth. 

Ambrose  Tighe,  of  St.  Paul,  delivered  the  annual  address^  his 
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subject,  "The  Art  of  Legislation/'  being  treated  in  a  most 
fascinating  manner. 

The  people  of  Minnesota  recently  amended  the  state  constitu- 
tion so  that  legislation  permitting  a  verdict  of  a  jury  by  less 
than  its  entire  number  might  be  enacted.  It  was  proposed  at  this 
meeting  that  the  question  of  legislation  under  that  amendment 
be  referred  to  the  Committee  on  Jurisprudence  and  Law  Reform, 
but  the  meeting  refused  such  reference. 

George  R.  Smith,  of  Minneapolis,  Judge  of  the  Hennepin 
County  Probate  Court,  recommended  certain  amendments  in  the 
probate  code  calculated  to  save  delay  and  unnecessary  expense 
in  the  matter  of  small  estates,  and  this  question  was  referred  to 
the  Committee  on  Jurisprudence  and  Law  Reform. 

A  Special  Committee  on  Minnesota  Reports  and  Reporting 
filed  a  lengthy  report,  including  one  dissent,  showing  an  improve- 
ment in  the  issuance  of  the  state  reports  and  recommending  steps 
looking  to  further  improvement  in  that  direction. 

It  was  voted  to  hold  a  meeting  of  the  Association  in  the  month 
of  December  for  the  purpose  of  acting  upon  the  report  which  the 
Committee  on  Jurisprudence  and  Law  Reform  was  directed  to 
make  covering  the  subjects  above  mentioned. 

The  banquet  was  held  at  the  Hotel  Spalding  on  the  evening 
of  August  15. 

The  meeting  was  decidedly  the  most  successful  in  attendance 
and  interest  which  the  Association  has  ever  held. 

Mississippi  State  Bar  Association. 

The  third  annual  meeting  was  held  at  Meridian,  May  5,  6 
and  8,  1908. 

The  principal  subject  of  the  address  of  President  C.  H. 
Alexander  was  "How  the  States  Have  Fared  during  the  Past 
Decade  in  the  Supreme  Court  of  the  United  States,^'  in  which 
he  demonstrated  that  this  court  has  justified  the  wisdom  of  our 
fathers,  and  is  entitled  to  our  reverence.  He  also,  as  required 
by  the  constitution  of  the  Association,  called  attention  to  the 
changes  in  the  statutory  law  during  the  preceding  year. 
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A  number  of  reforms  in  the  law,  particularly  in  the  law  of 
procedure,  were  recommended  by  the  various  committees^  but  no 
action  thereon  was  taken  by  the  Association,  same  being  referred 
to  said  commitees  for  report  at  the  next  meeting. 

The  following  papers  were  read :  "  Reminiscences  of  a  Few 
Mississippi  Lawyers,"  by  J.  A.  Orr,  of  Columbus ;  "  The  Power 
of  the  Courts,"  by  T.  H.  Somerville,  of  the  University  of  Mis- 
sissippi ;  "  The  Passing  of  State  Autonomy,"  by  W.  M.  Cox,  of 
Baldwyn ;  "  The  Lawyer's  Mission  in  Life,"  by  S.  A.  Wither- 
spoon,  of  Meridian. 

The  annual  banquet  on  the  evening  of  May  6,  at  Hotel  Me- 
ridian, was  largely  attended. 

Missouri  Bar  Association. 

The  twenty-fifth  anual  meeting  was  held  at  Kansas  City, 
December  12  and  13,  1907. 

The  President's  address  was  delivered  by  Sanford  B.  Ladd,  of 
Kansas  City,  and,  as  required  by  the  constitution,  was  a  review 
of  state  and  federal  legislation  during  the  preceding  year. 

The  annual  address  was  delivered  by  Peter  S.  Grosscup, 
Circuit  Judge  of  the  United  States,  on  the  subject,  "  Federal 
Incorporation." 

A  resolution  was  adopted  indorsing  the  proposed  constitutional 
amendment  providing  that  the  Supreme  Court  be  composed  of 
nine  judges,  divided  into  three  divisions. 

The  Committee  on  Legal  Education  and  Admission  to  the 
Bar  presented  a  full  report  and  resolutions  approving  a  higher 
standard  for  admission  to  the  Bar  were  adopted. 

An  interesting  chronological  review  of  the  proceedings  of  the 
Missouri  Bar  Association  was  prepared  by  John  D.  Lawson,  of 
Columbia. 

Papers  were  read  by  Thomas  A.  Sherwood,  of  Springfield,  on 
"  Some  Cases  Reviewed :  The  Lessons  They  Teach  and  the 
Remedies  They  Indicate";  by  Arthur  L.  Oliver,  of  Caruthers- 
ville,  on  "  Statutory  Revision  " ;  by  Stephen  S.  Brown,  of  St. 
Joseph,  on  "  The  Estate  by  the  Curtesy  " ;  by  Charles  Xagel,  of 
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St.  Ijoiiis,  on  "  Comuierce  under  Our  Dual  System  of  Govern- 
ment"; by  Samuel  Davis,  of  Marshall,  on  "The  Spirit  of  the 
Law." 

Montana  Bar  Association. 

The  twenty-third  annual  meeting  was  held  at  Helena  on  Jan- 
uary 8,  1908.  The  President's  address  was  delivered  by  Walter 
S.  Hartman,  of  Bozeman.  After  commenting  upon  the  various 
amendments  to  the  code  of  civil  procedure,  enacted  at  the  last 
session  of  the  legislature  upon  the  recommendation  of  this 
Association,  the  President  recommended,  first,  the  further 
amendment  of  that  code  with  a  view  to  simplifying  procedure 
on  appeal ;  second,  amendment  of  the  penal  code  to  permit,  at  the 
discretion  of  the  trial  judge,  the  suspension  of  sentence  during 
good  behavior  of  youthful  criminals  guilty  of  the  commission  of 
a  felony ;  third,  the  apjx)intment  of  a  committee  to  prepare  reme- 
dial legislation  to  be  acted  upon  by  tlie  Association  and  recom- 
mended to  the  next  legislative  assembly  for  enactment;  fourth, 
the  appointment  of  a  committee  to  examine  the  laws  recom- 
mended by  the  Commission  on  Uniform  State  Laws  and  report 
upon  the  advisability  of  the  adoption  of  such  laws  in  this  state; 
and  fifth,  the  appointment  of  a  Committee  upon  Code  of  Pro- 
fessional Ethics. 

It  was  voted  as  the  sense  of  the  meeting  that  a  Code  of  Pro- 
fessional Ethics  be  adopteil  by  the  Association,  and  on  motion  a 
committee  of  five,  consisting  of  Wm.  Scallon,  Chairman,  E.  C. 
Day,  W.  B.  Rogers,  0.  T.  Crane  and  W.  S.  Hartman,  was  ap- 
pointed with  authority  to  prepare  such  a  code  and  present  it  for 
consideration  at  the  next  annual  meeting. 

The  Association  was  the  guest  of  the  Bar  Association  of  Silver 
Bow  County  at  a  mid-summer  meeting,  held  at  Butte,  on  August 
4,  1908.  Comments  were  made  by  George  M.  Bourquin  and  J. 
M.  Clements  upon  the  defects  in  our  practice  act,  and  the  fol- 
lowing papers  were  read :  "  Some  Seemingly  Erroneous  Rul- 
ings," by  W.  T.  Pigott,  of  Helena ;  "  The  Breaking  down  of  Our 
System'  of  Criminal  Justice,"  by  Geo.  B.  Winston,  of  Anaconda : 
"  Some  Suggested  Refomis  in  Judicial   Procedure,"  by  E.  B. 
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Howell,  of  Butte;  "Contempt/'  by  T.  J.  Walsh,  of  Helena; 
"  Criticism  of  Courts  and  Judges,"  by  E.  C.  Day,  of  Helena ; 
and  "  Legislative  Tinkering,"  by  John  P.  Davies,  of  Butte. 

An  informal  "smoker"  was  held  in  the  evening,  at  which 
general  discussion  was  had  of  the  papers  read,  and  the  meeting 
ended  with  a  trip  the  following  day  to  the  Washoe  Smelter,  at 
Anaconda  and  luncheon  at  the  Montana  Hotel. 

Nebraska  State  Bar  Association. 

The  annual  meeting  was  held  January  8  and  9,  1908,  at 
Omaha. 

The  Association  recommended  the  adoption  of  certain  consti- 
tutional amendments  increasing  the  number  of  the  Judges  of 
the  Supreme  Court  and  increasing  the  salaries  of  the  judges  of 
that  court  and  of  the  district  courts.  It  also  iinanimously 
adopted  the  report  of  a  special  committee  approving  of  the 
American  Bar  Association's  proposed  Code  of  Legal  Ethics,  and 
assuring  the  Committee  of  the  American  Bar  Association  of  its 
sympathy  with  the  movement  for  such  a  code  and  willingness  to 
aid  its  adoption. 

President  T.  J.  Mahoney,  of  Omaha,  read  an  address  on  "  A 
Popular  Judiciary";  Charles  J.  Ryan,  of  Grand  Island,  read 
an  address  on  the  "  Ethical  Side  of  the  Case  " ;  Arthur  C.  Wake- 
ley,  of  Omaha,  read  an  address  on  the  "  Influence  of  the  Roman 
Law  upon  the  Coonmon  Law." 

The  annual  address,  which  was  on  "Some  Modem  Tenden- 
cies," was  delivered  by  Robert  C.  Smith,  of  Montreal,  Canada. 

The  annual  banquet  was  held  on  the  evening  of  January  9. 

Bar  Association  of  the  State  of  New  Hampshire. 
The  annual  meeting  was  postponed  until  May,  1909. 

New  Jersey  State  Bar  Association. 

The  tenth  annual  meeting  was  held  at  the  Marlborough-Blen- 
heim  Hotel,  Atlantic  City,  on  June  12  and  13,  1908. 
William  J.  Magie,  Ex-Chancellor,  delivered  an  address  upon 
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the  life,  character  and  services  of  the  late  Cortlandt  Parker^ 
who  was  President  of  the  American  Bar  Association  1883-1884. 

George  W.  Kirchwey,  Dean  of  the  Law  School  of  Columbia 
University  of  New  York,  delivered  an  address  upon  "  Law  and 
Justice.'^ 

Reports  of  the  various  standing  committees  were  submitted. 
The  report  of  the  special  committee  upon  the  proposed  judiciary 
amendments  was  adopted  and  the  committee  continued. 

The  communication  from  the  American  Bar  Association  re- 
garding the  adoption  of  a  Code  of  Ethics  was  referred  to  the 
appropriate  committee  with  instructions  to  report  at  the  next 
annual  meeting. 

The  annual  banquet  on  the  evening  of  June  12  at  the  Marl- 
borough-Blenheim  Hotel  was  largely  attended. 

New  Mexico  Bar  Association. 
No  report  has  been  received. 

New  York  State  Bar  Association. 

The  thirty-first  annual  meeting  was  held  in  the  city  of  New 
York,  January  24  and  25,  1908,  at  the  building  of  the  Associa- 
tion of  the  Bar  of  the  City  of  New  York.  This  was  the  first 
time  since  its  organization  in  1876  that  the  Association  met 
elsewhere  than  in  the  city  of  Albany. 

Joseph  H.  Choate,  President  of  the  Association,  delivered  an 
address  on  "Progress  at  the  Second  Hague  Conference." 

The  annual  address  was  delivered  before  the  Association  at 
Carnegie  Hall,  by  Right  Honorable  James  Bryce,  Ambassador 
of  Great  Britain  to  the  United  States,  whose  subject  was  "  The 
Methods  and  Conditions  of  Legislation.''  At  both  of  these  ad- 
dresses there  were  present  members  from  every  county  in  the 
state,  and  the  gathering  included  many  distinguished- represen- 
tatives of  the  Bench,  the  Bar  and  the  civic  and  professional  life 
of  the  state.  Both  were  notable  contributions  to  the  literature  of 
the  day  and  were  subsequently  widely  circulated  in  pamphlet 
form  by  the  Association. 
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At  the  conclusion  of  the  address  of  Mr.  Bryce  a  reception  was 
given  in  honor  of  the  Association  and  its  distinguished  guest 
by  the  Association  of  the  Bar  of  the  City  of  New  York. 

A  most  careful  and  comprehensive  report  was  submitted  by  a 
Special  Committee  on  Contingent  Fees,  which  had  been  appointed 
by  resolution  of  the  Association  in  1907  "  to  take  into  con- 
sideration the  abuses  of  the  contingent  fee  and  report  at  the  next 
annual  meeting  its  opinion  as  to  what  steps,  if  any,  can  be  taken 
for  the  better  regulation  thereof."  The  committee  recommended 
an  amendment  to  the  Code  of  Civil  Procedure  providing  that  no 
contract  between  attornev  and  client  wherebv  the  attomev  is  to 
receive  any  specified  proportion  of  a  recovery,  or  its  equivalent, 
in  any  action  to  recover  damages  for  a  personal  injury  or  death 
resulting  from  injuries,  shall  be  valid  unless  in  writing  and 
signed  by  all  the  parties  thereto,  nor  unless  the  attorney  shall 
have  been  retained  without  solicitation  on  his  part  or  behalf. 
All  such  contracts  shall,  on  motion  of  clients  or  of  attorney,  or 
upon  the  court's  own  motion,  be  subject  to  scrutiny,  approval, 
modification,  or  cancellation  by  the  court  in  which  the  action  is 
pending,  in  a  summary  proceeding  to  be  held  in  the  presence  of 
the  interested  parties  or  upon  notice  to  them  at  the  close  of  the 
trial  of  any  such  action  or  at  any  other  stage  thereof.  On  any 
such  hearing  the  court  may  inquire  into  the  circumstances  under 
which  such  contract  was  obtained,  the  character  of  the  claim, 
nature  of  the  services  rendered,  etc.,  and  shall  pass  upon  the 
reasonableness  of  such  contract.  And  if  it  deems  the  stipulated 
compensation  excessive,  it  may  reduce  the  same;  and  if  it  finds 
the  contract  was  the  result  of  undue  or  improper  solicitation  by 
or  on  behalf  of  the  attornev,  or  was  obtained  bv  fraud,  collusion, 
deception,  or  other  misconduct,  it  may  refuse  any  compensation 
to  the  attorney,  and  it  shall  certify  tl>e  facts  to  the  appellate 
division  in  the  department  in  which  the  case  is  pending  for  such 
proceedings  by  way  of  discipline  of  the  attorney  as  may  be 
proper. 

The  committee  also  recommended  the  following  additional 
amendment  to  the  Code : 

No  settlement  between  any  of  the  parties  to  an  action  shall 
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be  valid  as  to  them  or  their  attorneys  unless  consented  to  in 
writing  by  the  attorneys  for  the  parties  thereto,  or,  in  case  of  the 
refusal  of  any  of  such  attorneys,  upon  approval  by  the  court 
in  which  the  action  is  pending  on  notice  to  such  attorneys. 

The  committee  cited  the  rule  in  England  and  in  this  state 
prior  to  1848,  gave  a  review  of  the  legislation  of  1848  and 
since,  and  a  resum^  of  the  decisions  since  1848,  and  gave  a 
specification  of  the  abuses  of  the  contingent  fee,  which  it  enu- 
merated under  the  following  heads :  "  solicitation,  popularly 
called  *  ambulance  chasing'";  "auction  of  lawsuits";  "subor- 
nation of  perjury";  "exorbitant  charges";  "bringing  suits 
devoid  of  merit  for  the  purpose  of  enforcing  small  settlements 
under  penalty  of  greater  expenses  for  defense " ;  "  fraudulent 
conduct  in  assignment  and  condemnation  cases  " ;  "  the  lowering 
of  professional  standards." 

The  committee  further  recommended  the  appointment  of  a 
committee  to  urge  the  passage  of  the  legislative  bills  amending 
the  Code  as  above  provided.  After  a  spirited  debate  the  report 
and  its  recommendations  were  adopted  and  a  committee  was 
subsequently  appointed  to  urge  the  passage  of  the  amendments 
reported  by  the  committee. 

The  report  of  the  Committee  on  Law  Reform  strongly  urged 
legislation  to  carry  out  the  recommendations  made  by  Governor 
Hughes  before  the  Association  in  1905  in  a  paper  on  "  Arrest 
and  Imprisonment  on  Civil  Process,"  in  which  he  said : 

"  The  statutes  permitting  arrest  and  imprisonment  in  civil 
case,  except  cases  of  contempt  of  court,  are  a  constant  menace  to 
the  innocent;  they  are  the  occasions  for  wrongs  even  more  seri- 
ous, because  committed  under  the  guise  of  legal  process,  than 
those  which  they  were  designed  to  prevent  and  to  punish.  Pro- 
visions of  such  slight  utility,  at  the  best,  and  so  commonly  per- 
verted, should  be  repealed  without  delay." 

Governor  Hughes  also  recommended  that  section  550  of  the 
Code,  which  provides  a  substitute  for  the  writ  of  ne  exeat,  should 
not  be  repealed. 

A  resolution  was  adopted  providing  for  a  committee  to  prepare 
and  present  to  the  Legislature  an  Act  or  Acts  necessary  to  carry 
out  the  above  recommendations. 


700  SUMMARY  OF  PROOEEDINGS  OF 

A  resolution  was  adopted  providing  for  the  creation  of  a  com 
raittee,  consisting  of  one  member  from  each  judicial  district,  to 
unite  with  a  committee  to  be  appointed  by  the  State  Medical  So- 
ciety to  consider  the  regulation  of  the  admission  of  medical  ex- 
pert testimony  and  report  at  the  next  meeting  of  the  Association. 

A  special  committee  appointed  to  consider  the  subject  of 
salaries  of  federal  judges  made  its  report,  accompanied  by  drafts 
of  proposed  bills  to  be  presented  to  Congress  to  carry  into  effect 
these  recommendations,  increasing  the  salary  of  United  States 
Circuit  Judges  to  ten  thousand  dollars  per  annum,  and  increasing 
the  compensation  of  United  States  District  Judges  residing 
in  districts  within  any  state  in  which  judges  of  the  highest 
appellate  court*  of  such  state  receive  a  salary  greater  than  that 
now  allowed  by  law  to  such  district  judges,  so  that  such  district 
judges  shall  hereafter  receive  a  salary  equal  to  that  received  by 
judges  of  such  appellate  court  of  such  state,  not  to  exceed,  how- 
ever, in  any  event,  the  sum  of  nine  thousand  dollars  per  annum. 
This  report  was  approved  and  adopted. 

It  was  decided  that  the  next  annual  meeting  of  the  Association 
should  be  held  in  the  city  of  Buffalo. 

Papers  were  read  as  follows : 

' "  Safe  and  Sound  Wills — a  Lawyer's  Obligation,'^  by  Daniel  S. 
Remsen,  of  N*ew  York;  "Some  Features  of  Civil  Procedure  in 
England,"  by  Elbridge  L.  Adams,  of  New  York ;  "  Some  Faults 
of  Legal  Administration,"  by  Elon  R.  Brown,  of  Watertown; 
"  The  Eleventh  Article  of  Amendment  to  the  Constitution  of  the 
United  States,"  by  William  D.  Guthrie,  of  New  York;  "Land 
Title  Registration^ — Torrens  and  Other  Systems,"  by  Henry  Peg- 
ram,  of  New  York ;  "  The  Land  Registration  Act  of  Massachu- 
setts— Its  Practical  Working,  Operation  and  Effect,"  by  Charles 
Thornton  Davis,  of  Boston;  "The  Working  of  the  Land  Title 
Registration  System  in  Ontario,"  by  Frank  E.  Hodgins,  K.  C, 
of  Toronto,  Ontario. 

On  May  1,  1908,  the  membership  of  this  Association  consisted 
of  seventeen  hundred  and  twenty-four  active  members  and  one 
hundred  and  sixty-seven  honorary  members,  making  a  total  of 
eighteen  hundred  and  ninety-one  members. 
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North  Carolina  Bar  Association. 

The  tenth  annual  meeting  was  held  at  Morehead  City,  June 
30  and  July  1  and  2,  1908. 

The  President's  address  was  delivered  by  Charles  A.  Moore,  of 
Asheville,  on  "  Recent  Litigation  in  the  Federal  Courts  between 
Railroads  and  Corporation  Commissions." 

The  annual  address  was  delivered  by  C.  A.  Woods,  Justice  of 
the  Supreme  Court  of  South  Carolina,  on  the  subject  "  Delibera- 
tion and  Slowness  in  Public  Affairs." 

Addresses  were  delivered  by  H.  Gr.  Connor,  of  the  Supreme 
Court,  on  "Our  Political  Institutions  and  Constitutional  Guaran- 
ties," and  by  Z.  V.  Walser,  of  Lexington,  on  "  Wit  and  Humor 
of  the  North  Carolina  Bench  and  Bar." 

The  Bar  Association  op  North  Dakota. 

The  ninth  annual  meeting  was  held  at  Valley  City  on  Sep- 
tember 25,  1908. 

The  President's  address  was  delivered  by  S.  E.  Ellsworth. 

The  annual  address  was  delivered  by  Roscoe  Pound,  of  the 
Northwestern  University,  of  Chicago,  and  the  subject  of  this 
address  was  ^'  Mechanical  Jurisprudence." 

Many  important  matters  were  reported  on  by  committees,  in- 
cluding the  reports  of  the  Committee  on  Legal  Education  and 
Admission  to  the  Bar,  Jurisprudence  and  Law  Reform,  and  a 
Special  Committee  on  Code  of  Ethics. 

A  Code  of  Ethics,  embodying  almost  as  a  whole  the  Code 
recently  adopted  by  the  American  Bar  Association,  was  adopted, 
but  going  further  in  some  respects,  and  not  only  providing  a? 
to  conduct  of  attorneys  towards  the  court,  but  suggesting  to  the 
courts,  proper  conduct  by  themselves  towards  attorneys. 

The  most  important  debate  arose  from  the  report  of  the  Com- 
mittee on  Jurisprudence  and  Law  Reform,  and  from  the  report  of 
the  Special  Committee  on  Code  of  Ethics,  and  particularly  with 
reference  to  the  Canon  referring  to  contingent  fees. 

Considerable  legislation  was  suggested,  and  some  statutes  were 
recommended  for  repeal. 
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In  the  evening,  a  banquet  was  tendered  by  the  Barnes  County 
Bar  Association  and  was  largely  attended.  The  meeting  itself 
was  the  very  best  in  the  history  of  the  Association. 

Ohio  State  Bar  Ashociation. 

The  twenty-ninth  annual  meeting  was  held  at  Put-in-Bay, 
July  r,  8  and  9,  1908. 

The  meeting  was  called  to  order  by  C.  B.  Heiserman,  of 
Frbana,  of  the  Executive  Committee. 

D.  A.  Hollingsworth,  of  Cadiz,  Vice-President,  acted  as  Pres- 
ident in  the  absence  of  the  President,  Thos.  B.  Paxton,  of  Cin- 
cinnati, who  was  abroad,  and  delivered  the  President's  address 
at  the  opening  session.  The  address  included  a  comparison  of 
the  practice  before  the  United  States  Courts,  and  the  Courts 
of  Ohio,  and  of  the  results  obtained. 

The  annual  address  was  delivered  by  William  Bourke  Cockran, 
of  New  York  City,  on  "  The  Thaw's  Delays."  It  was  one  of  the 
most  brilliant  and  able  addresses  ever  delivered  before  the  As- 
sociation. Mr.  Cockran  treated  the  subject  in  a  manner  char- 
acteristic of  himself,  showing  the  differences  between  the  respect 
of  the  people  for  the  courts  in  early  times  in  the  old  country, 
and  the  lack  of  respect  with  which  they  are  looked  upon  today, 
and  advocating  speedy  trials  in  all  cases. 

Other  addresses  delivered  were :  "  Uniform  Laws  by  Inter- 
state Compact,"  by  Ben  W.  Johnson,  of  Toledo ;  "  The  Criminal 
I^aw,"  by  Chas.  H.  Grosvenor,  of  Athens ;  "  Taxation  under 
Proposed  Constitutional  Amendments,"  by  Morison  R.  Waite, 
of  Cincinnati. 

Annual  reports  of  the  Secretary  and  the  Treasurer  showed 
the  Association  to  be  in  good  condition.  One  hundred  and  fifty 
new  members  were  added  to  the  roll,  making  the  membership 
nearlv  one  thousand. 

The  Committee  on  Judicial  Administration  and  Legal  Reform 
made  its  annual  report,  most  of  which  report  was  unanimously 
adopted  by  the  Association. 

Before   adjourning,   the   President   appointed    delegates  and 
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alternates  to  the  American  Bar  Association  meeting  at  Seattle, 
also  numerous  committees  to  report  at  the  next  meeting. 

The  twenty-ninth  annual  meeting  of  the  Association  was  the 
twentieth  meeting  held  at  Put-in-Bay. 

Oklahoma  State  Bar  Association. 

The  first  annual  meeting  of  the  Oklahoma  State  Bar  Associa- 
tion was  held  at  Oklahoma  City,  December  19  and  20,  1907. 
Three  annual  meetings  have  been  previously  held,  of  the  Okla- 
homa and  Indian  Territory  Bar  Association,  comprising  the  same 
membership,  preceding  the  organization  and  admission  of  the 
State  of  Oklahoma. 

The  President's  address  was  delivered  by  Clifford  L.  Jackson, 
of  Muskogee,  discussing,  particularly,  the  important  measures 
enacted  by  the  first  State  Legislature,  then  in  session. 

The  annual  address  was  delivered  by  Joseph  M.  Hill,  Chief 
Justice  of  the  Supreme  Court  of  the  State  of  Arkansas,  his 
subject  being  "  Evolution  of  the  State."  Eecommendations 
touching  matters  of  importance  to  the  Bar  were  included  in  the 
reports  of  the  Committee  on:  Legal  Education  and  Admission 
to  the  Bar ;  Judicial  Administration  and  Remedial  Reform ;  Law 
Reporting  and  Digesting;  and  Commercial  Law;  and  these  re- 
ports were  fully  discussed  and  recommendations  contained 
therein  in  most  instances  adopted. 

Papers  were  read  by  W.  H.  Kornegay,  of  Vinita,  on  "Land 
Tenures  in  That  Portion  of  Oklahoma  recently  Known  as  Indian 
Territory  " ;  by  J.  R.  Keaton,  of  Oklahoma  City,  on  "  Our  Judi- 
cial System '' ;  by  C.  J.  Wrightsman,  of  Tulsa,  on  "  Corporations 
Continuing  Business  after  Statehood — Their  Rights  and  Pow- 
ers '' ;  by  E.  E.  Blake,  of  El  Reno,  on  "  A  Form  of  Exercise  of 
Legislative  Jurisdiction'';  by  James  E.  Humphrey,  of  Ard- 
more,  on  "  Municipal  Corporation  in  the  New  State  " ;  by  W.  J. 
Horton,  of  McAlester,  on  "  Revenue  and  Taxation " ;  by  T.  J. 
Womack,  of  Alva,  on  "  Exemptions " ;  by  John  Embry,  of 
Chandler,  on  the  "  Initiative  and  Referendum."  All  these 
papers  were  of  controlling  interest,  having  a  special  relation  to 
various  features  of  the  new  State  Government. 
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Eugene  F.  Ware  (the  "  Iron  Quill "),  of  Topeka,  Kansas,  and 
Joseph  M.  HiH,  of  Little  Rock,  Arkansas,  were  elected  honorary 
members  of  the  Association. 

In  the  evening  of  the  second  day  a  banquet  was  given  at  the 
Threadgill  Hotel,  two  hundred  members  being  in  attendance. 

Pennsylvania  Bab  Association. 

The  fourteenth  annual  meeting  was  held  at  Cape  May,  New 
Jersey,  on  June  23,  24  and  25,  1908. 

The  President's  address  was  delivered  by  Robert  Snodgrass, 
of  Harrisburg,  on  "Legislative  Assistance,  or  Some  Aspects  of 
Reform  in  Legislation.*'  The  annual  address,  by  Hannis  Taylor, 
of  Washington,  District  of  Columbia,  was  on  the  subject  "  Pela- 
tiah  Webster,  the  Architect  of  the  Constitution." 

The  Uniform  Sales  Act,  adopted  by  the  Conference  of  Com- 
missioners on  Uniform  State  Laws,  and  the  Uniform  Divorce 
Ijaw,  adopted  by  the  National  Divorce  Congress,  were  taken  up 
on  the  report  of  the  Committee  on  Uniform  State  Laws,  and 
were  both  approved  for  submission  to  the  Legislature. 

The  Committee  on  Law  Reform  reported  an  Act  authorizing 
the  Supreme  Court  to  promulgate  general  rules  of  practice  for 
the  state  and  an  Act  regulating  elections  to  take  under  or  against 
the  wills  of  decedents.  Consideration  of  this  report  was  post- 
poned to  the  next  annual  meeting  of  the  Association.  The 
Special  Committee  on  Legal  Ethics  reported  a  Code  of  Ethics, 
prepared  by  the  committee,  accompanied  by  a  copy  of  the  Code 
prepared  by  the  Committee  of  the  American  Bar  Association 
for  submission  to  that  Association  at  its  1908  meeting.  Definite 
action  on  this  report  was  deferred  until  the  next  meeting,  in 
order  that  it  might  then  be  considered  in  connection  with  the 
final  action  of  the  American  Bar  Association.  Reports  were 
also  received  from  the  Executive  Committee,  and  from  the  Com- 
mittees on  Legal  Biography,  Admissions  and  Grievances,  and 
from  various  special  committees. 

Papers  were  read  by  A.  Leo  Weil,  of  Pittsburg,  on  "  Modern 
Municipal  Conditions  and  the  Lawyer's  Responsibility  '';  by  Har- 
man  Yerkes,  of  Doylestown,  on  "  Some   Observations  on  the 
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Practice  of  the  French  Code'*;  and  by  Charles  L.  McKeehan, 
of  Philadelphia,  on  "  Testing  Legislative  Rate  Regulations  under 
the  Fourteenth  Amendment." 

Rhode  Island  Bar  Association. 

The  eleventh  annual  meeting  was  held  in  Providence,  Decem- 
ber 7,  1908. 

Following  the  dinner  the  newly  elected  President,  Dexter  B. 
Potter,  spoke  of  the  desirability  that  the  Association  should 
exert  a  strong  and  healthful  influence  in  the  selection  of  judges 
and  in  other  matters  properly  within  its  scope. 

Albert  B.  Cruikshank,  a  member  of  the  New  York  Bar,  de- 
livered an  address,  taking  for  his  subject  "The  Demand  for 
Swifter  Procedure  in  the  Courts.**  Milton  Reed  spoke  on  the 
subject  "  The  Lawyer  in  Modern  Life.** 

South  Carolina  Bar  Association. 
No  report  has  been  received. 

South  Dakota  Bar  Association. 
No  report  has  been  received. 

Bar  Association  op  Tennessee. 

The  twenty-seventh  annual  meeting  was  held  in  Nashville, 
on  May  21,  22  and  23,  1908. 

President  M,  T.  Bryan,  of  Nashville,  delivered  his  address, 
which,  under  the  requirements  of  the  constitution  of  the  Asso- 
ciation, treated  of  the  noteworthy  changes  in  the  statute  law  on 
points  of  general  interest  made  in  the  state  and  by  Congress 
during  the  preceding  year. 

It  may  be  properly  said  that  three  annual  addresses  were  de- 
livered at  this  meeting,  inasmuch  as  the  Association  was  favored 
with  an  able  address  from  each  of  its  three  most  distinguished 
and  honored  guests,  namely,  William  IT.  Taft,  of  Ohio,  Luke  E. 
Wright,  of  Tennessee,  and  Martin  W.  Littleton,  of  New  York. 

26 
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The  subjects  of  the  addresses  delivered  by  these  gentlemen  are 
respectively :  "  Questions  of  Legal  and  Ecclesiastical  Right  and 
Policy  Presented  to  and  Settled  by  the  United  States  Philippine 
Commission  as  between  the  Government  and  the  People  of  the 
Philippine  Islands  on  the  One  Hand,  and  the  Roman  Catholic 
Church  on  the  Other  " ;  '^  Observations  and  Experiences  in  the 
Land  of  the  Rising  Sun";  "A  Discussion  of  Great  Questions 
Which  Confront  lis  as  T^awyers  and  as  Citizens,  and  of  the  Great 
Changes  Which  Have  Taken  Place  without  Regard  to  the  Action 
of  any  Government,  State  or  National." 

The  preliminary  report  of  the  American  Bar  Association's 
Committee  on  Proposed  Canons  of  Professional  Ethics  was  re- 
ferred to  a  committee,  and  upon  the  recommendations  of  this 
committee,  the  Canons  of  Ethics  prepared  by  the  Committee  of 
the  American  Bar  Association  were  approved  and  adopted. 

A  committee  was  appointed  to  urge  the  enactment  of  these 
rules  into  law,  for  the  guidance  and  control  of  the  Bench  and 
Bar,  by  the  next  Tjegislature.  It  was  the  sense  of  the  Associa- 
tion that  these  Canons  of  Ethics  were  so  valuable  that  they  should 
be  binding,  and  not  merely  persuasive,  on  every  judge  and  lawyer 
in  Tennessee. 

In  order  to  secure  the  passage  of  laws  which  the  Association 
deemed  to  be  to  the  best  interest  of  the  state,  a  committee  was 
appointed  to  urge  the  passage  of  the  following  bills  at  the  next 
Ijcgislature :  A  bill  to  fix  the  salary  of  the  Judges  of  the  Su- 
preme Court,  hereafter  elected  or  appointed,  at  five  thousand 
dollars  per  annum ;  a  bill  to  fix  the  salary  of  the  Judges  of  the 
Court  of  Civil  Appeals,  hereafter  appointed  or  elected,  at  four 
thousand  two  hundred  dollars  per  annum;  a  bill  to  fix  the  salary 
of  each  Chancellor,  Circuit  Judge  and  Criminal  Judge,  hereafter 
appointed  or  elected,  at  three  thousand  six  hundred  dollars  per 
annum;  a  bill  entitled  an  Act  to  equalize  the  remuneration  re- 
ceived severally  by  (1)  the  Judges  of  the  Supi'eme  Court,  (2) 
the  Judges  of  the  Court  of  Civil  Appeals,  (3)  the  Chancellors 
and  tlie  Judges  of  the  Circuit  Court  and  Criminal  Court,  by  re- 
imbursing each  of  said  judges  and  chancellors  his  actual  railroad 
and  livery  fare  and  hotel  bills  while  going  to  and  from  his 
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courts  and  in  holding  his  courts  in  counties  other  than  the  county 
of  his  residence;  a  bill  to  prohibit  all  judges  holding,  accepting 
or  using  free  transportation  from  any  railroad  company  or  other 
common  carrier,  and  from  accepting  or  using  franking  or  other 
free  privileges  from  any  public  utility  company  or  corporation, 
or  person  or  partnership  engaged  in  a  public  utility  busineas. 
The  Bar  of  Tennessee  has  long  realized  that  the  judges  and  chan- 
cellors of  the  state  are  paid  entirely  too  little  for  their  services, 
and  it  is  hoped  that  the  foregoing  bills  may  be  enacted  into  laws 
in  order  to  relieve  this  embarrassing  situation. 

The  Committee  on  Judicial  Administration  and  Remedial 
Procedure  declined  to  recommend  the  abolition  of  the  appearance 
term  in  the  Circuit  Court,  as  suggested  at  previous  meetings  of 
the  Association,  and  suggested  that  if  changes  were  desired  it 
would  recommend  that  rule  days  be  made  in  the  Circuit  Courts 
and  that  process  be  made  returnable  to  such  rule  days,  and  if 
the  case  is  at  issue  by  a  rule  day  at  least  sixty  days  before  the 
next  term,  it  should  stand  for  trial  at  the  following  term. 

The  committee  recommended  that  a  statute  of  limitations  be 
passed  limiting  the  time  for  the  probate  and  caveat  of  wills. 
This  recommendation  was  approved  by  the  Association  and  a 
committee  was  appointed  to  urge  the  passage  of  such  law  by  the 
next  Legislature. 

The  following  papers  were  read :  '^  Extent  and  Limit  of  the 
Treaty  Making  Power  of  the  United  States,"  by  John  W.  Judd, 
of  Nashville,  Dean  of  the  Law  Department,  Vanderbilt  Uni- 
versity; "Taxation,"  by  R.  M.  Barton,  of  Chattanooga,  of  the 
Court  of  Civil  Appeals;  "The  Conflict  between  the  State  and 
Federal  Courts,"  by  Charles  T.  Cates,  Jr.,  Knoxville,  Attorney- 
General  for  Tennessee. 

Texas  Bar  Association. 
No  report  has  been  received. 

State  Bar  Association  of  Utah. 

The  tenth  annual  meeting  was  held  at  Salt  Lake  City,  ou 
January  13, 1908. 
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The  President's  address  was  delivered  by  Parley  L.  Williams, 
of  Salt  Lake  City,  and  the  subjects  treated  by  him  simply  had 
reference  to  local  matters. 

No  annual  address  was  delivered,  but  papers  were  read  as  fol- 
lows :  "  The  Board  of  Pardons,"  by  Joseph  E.  Frick,  a  Justice 
of  the  Supreme  Court;  ^*  The  Law's  Delay,"  by  William  D. 
Riter,  of  Salt  Lake  City. 

On  December  5,  1908,  at  a  special  meeting  of  the  Association, 
the  following  resolution  was  unanimously  adopted: 

''  Resolved,  That  it  is  the  opinion  of  the  State  Bar  Association 
of  Utah,  that  a  bill  introduced  In  the  Senate  of  the  United  States 
on  May  5,  1908,  providing  for  an  annual  salary  for  circuit 
judges  of  tiie  United  States  of  ten  thousand  dollars,  and  for  dis- 
trict judges  of  the  United  States  of  nine  thousand  dollars,  should 
be  passed;  and  our  representatives  in  Congress  are  requested  to 
use  every  endeavor  to  secure  promptly  the  passage  and  approval 
of  such  bill ;  and  that  a  copy  of  this  resolution  be  at  once  trans- 
mitted to  our  representatives  in  Congress." 

Vermont  Bar  Association. 

The  thirty-first. annual  meeting  was  held  at  Montpelier,  Octo- 
ber 6  and  7,  1908. 

President  Alexander  Dunnett,  of  St.  Johnsburg,  delivered  an 
address  on  "  The  Relation  of  the  Bench  and  Bar." 

Proposed  legislation  was  approved  on  the  following  subjects: 
Improving  the  method  of  selecting  juries;  enlarging  the  statute 
as  to  evidence  of  a  contract  when  one  of  the  parties  to  the  con- 
tract is  deceased. 

The  Committee  on  Professional  Conduct  reported  a  Code  of 
Ethics  based  on  the  Canons  of  Professional  Ethics  adopted  by 
the  American  Bar  Association. 

The  banquet  was  held  at  the  Pavilion  Hotel,  one  hundred  and 
nine  members  and  guests  being  present. 

Virginia  State  Bar  Association. 

The  twentieth  annual  meeting  was  held  at  Hot  Springs,  Au- 
gust 4,  5  and  6,  1908. 
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The  Presidents  address,  by  Wyndham  E.  Meredith,  of  Rich- 
mond, was  on  the  subject  "  Federal  Control  of  Intrastate  Com- 
merce." 

The  annual  address  was  delivered  by  William  H.  Taft,  of 
Ohio,,  on  "The  Administration  of  Justice — Its  Speeding  and 
Cheapening." 

An  address  was  delivered  by  William  Lindsay,  of  Kentucky, 
on  "  The  Man  and  the  Corporation." 

The  report  of  the  Committee  on  Legislation  and  Law  Reform, 
prepared  by  Lewis  H.  Machen,  of  Alexandria,  reviewed  the  work 
of  the  Legislature  for  1908. 

The  report  of  the  Committee  on  Amended  Practice  advocating 
the  adoption  of  the  English  Practice  Act,  after  much  debate, 
was  postponed  to  the  next  meeting. 

Papers  were  read  by  Armistead  C.  Gordon,  of  Staunton,  on 
"The  Legal  Foimdations  of  Socialism";  by  Henry  Clay  Mc- 
Dowell, of  Lynchburg,  on  "  Some  Misapprehensions  as  to  Federal 
Procedure  and  Jurisdiction  " ;  by  Holmes  Conrad,  of  Winchester, 
on  "  The  Old  County  Court  System  of  Virginia :  Its  Place  in 
History." 

Washington  State  Bar  Association. 

In  view  of  the  fact  that  the  American  Bar  Association  held  its 
meeting  in  Seattle  this  year,  the  State  Bar  Association  instead 
of  holding  a  three-days  meeting,  as  is  its  custom,  held  a  one-day 
meeting,  and  the  only  address  that  was  delivered  was  that  of  the 
President,  A.  6.  Avery,  of  Spokane,  on  the  subject  of  "Our 
Disrespect  for  Law."  The  general  tenor  of  the  whole  address 
was  that  we  have  a  lack  of  respect  for  our  statutory  enactments; 
that  a  general  feeling  prevails  that  laws  that  are  not  popular 
ought  not  to  be  enforced;  that  the  officer  who  does  attempt  to 
enforce  them  is  considered  a  "  crank."  The  address  was  so  well 
received  that  fifty  thousand  copies  of  it  were  ordered  to  be 
printed  and  distributed  at  large. 
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West  Vieqinia  Bar  Association. 

The  twenty-third  annual  meeting  was  held  at  New  Martins- 
ville, December  31,  1907,  and  January  1,  1908. 

The  President,  J.  Hop  Woods,  of  Philippi,  delivered  an  ad- 
dress on  "  The  Evolution  of  the  Law  of  Option%'^  dealing-  with 
the  rights  of  respective  parties  in  West  Virginia  to  offers  to 
purchase  before  and  after  acceptance,  and  more  especially  with 
reference  to  coal  options. 

The  annual  address  was  delivered  by  Wm.  Herbert  Page,  of 
Columbus,  Ohio,  author  of  "  Page  on  Contracts,'^  and  ^^  Page  on 
Wills,^^  his  subject  being  "  Crisis  in  the  Development  of  the 
Law." 

The  Association  adopted,  after  debate,  resolutions  favoring 
laws :  That  lienors  should  be  made  parties  to  partition  suits;  for 
salary  instead  of  fee  system  for  county  officers;  and  for  a  direct 
primary  election  law. 

The  following  papers  were  read:  P.  J.  Crogan,  on  "Habits 
and  Customs  of  the  Bench  and  Bar  " ;  W.  W.  Hughes,  on  "  Our 
System  of  Forfeiting  Land  Titles";  and  Chas.  McCamic,  on 
"  The  Justice  of  the  Peace— What  is  the  Remedy  ?  " 

State  Bab  Association  of  Wisconsin. 
No  report  has  been  received. 


LIST  OF  BAR  ASSOCIATIONS  IN  THE 

UNITED   STATES. 


Note. — ^This  list  has  been  compiled  by  the  Secretary  of  the  Amer- 
ican Bar  Association  from  replies  to  circulars  sent  out.  While  pains 
have  been  taken  to  make  it  as  complete  as  possible,  it  is  probable 
that  some  Associations  have  been  omitted.  All  Associations  which 
are  purely  Library  Associations  are  intended  to  be  omitted.  In  some 
cases  the  officers  for  former  years  are  given  where  officers  for  1908 
are  not  known. 

The  Secretary  acknowledges  the  courtesy  of  the  Secretaries  of 
various  State  Bar  Associations  in  supplying  the  information  as  to 
local  associations  in  their  respective  states. 

The  Secretary  will  be  much  indebted  for  information  of  any 
omissions  and  for  corrections  of  the  names  of  officers. 

ALABAMA. 

NAME.  PRESIDENT.  SECBETABY. 

Alabama  State  Bar  As-  Wm.   S.  Thorington,  Alexander  Troy» 

sociation.  University.  Montgomery. 

Calhoun    County    Bab  D.  C.  Blackwell,  Charles  D.  Kline, 

Association.  Anniston.  Anniston. 

BiBMiNOHAM  Bab  Asso-  a.  C.  Howze,  F.  I.  Monks, 

GiATiON.  Birmingham.  Birmingham. 

(Jefferson  County.) 

Mobile     Bab     Associa-  Robert  F.  Gordon, 

TiON.  (Vacant.)  Mobile. 

(Mobile  County.) 

ARIZONA  TERRITORY. 

Arizona     Bar    Associa-  John  M.  Ross,  Paul  Renau  Ingles, 

tlon.  Prescott.  Phoenix. 

NoBTHEBN  Abizona  Bab  Johu  M.  Ross,  E.  M.  Sanford, 

Association.  (1907)  Prescott.    (1907)  Prescott. 

(711) 
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ARKANSAS. 

NAMX.  PRESIDENT.  8XCBETABT. 

Bar  Association  of  Ar-   John  M.  Moore,  Roscoe  R.  Lynn, 

kansas.  Little  Rock.  Little  Rock. 

Lee    County    Bab    As-  P.  D.  McGulloch,  C.  E.  Daggett, 

sociATiON.  Marianna.  Marianna. 

FoBT  Smith  Bab  Asso-  James  F.  Read,  Lovick  P.  Miles, 

ciATiON.  Fort  Smith.  Fort  Smith. 

(Sebastian  County.) 

CALIFORNIA. 

California     State     Bar  Lloyd  C.  Comegys,  Walter  S.  Brann, 

Association.  San  Francisco.  San  Francisco. 

Oakland  Bab  Associa-  George  W.  Reed,  Oeorge  E.  DeGolla, 
TioN.                                       Oakland.  Oakland. 

(Alameda  County.) 

Amadob     Ck)nNTT     Bab  D.  R.  Spagnoli,  J.  W.  Caldwell, 

Association.  Jackson.  Jackson. 

Colusa  County  Bab  As-  H.  M.  Albery,  Thomas  Rutledge, 

SOCIATION.  Colusa.  Colusa. 

Contra   Ck>STA    County   R.  H.  Latimer,  J.  E.  Rodgers, 

Bab  Association.  Martinez.  Martinez. 

Humboldt  County  Bab   J.  H.  G.  Werner,  Otto  C.  Qreger, 

Association.  Eureka.  Eureka. 

Lake  County  Bab  As-  M.  S.  Sfiyre,  H.  V.  Keeling, 

SOCIATION.  Lakeport  Lakeport 

Los     Angeles     County  H.  M.  Barstow,  E.  T.  Barber, 

Bab  Association.  Los  Angeles.  Los  Angeles. 

Los  Angeles  Bab  Asso-   J.  A.  Anderson,  T.  W.  Robinson, 

ciATiON.  Los  Angeles.  Los  Angeles. 

(Los  Angeles  County.) 

Mabiposa   County   Bab  J.  J.  Trabucco,  John  A.  Wall, 

Association.  Mariposa.  Mariposa. 

Mendocino  County  Bab  J.  Q.  White,  A.  J.  Thatcher, 

Association.  Ukiah.  Uklah. 
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CALIFORNIA— Continued. 

NAICS.  PRESIDENT.  BBCRBTABT. 

Napa  County  Bab  As-  H.  L.  Johnston,  W.  Rutherford, 

sociATioN.  Nai>a.  Napa. 

Orange  County  Bar  As-  Victor  Montgomery,  Horatio  J.  Forgy, 

SOCIATION.  Santa  Ana.  Santa  Ana. 

Sacramento  Bar  Asso-  Grove  L.  Johnson,  S.  Luke  Howe, 

ciATiON.  Sacramento.  Sacramento. 

(Sacramento   County.) 

San  Diego  County  Bar  John  B.  Mannix,  Charles  C.  Haines, 
Association.                             San  Diego.  San  Diego. 

Bab  Association  of  San  Curtis  H.  Lindley,  George  J.  Martin, 

Francisco.  San   Francisco.  San  Francisco. 

(San   Francisco   Co.) 

Siskiyou   County    Bar  L.  F.  Cobum,  Jas.  D.  Fairchlld, 
Association.                                     Treka»  Treka. 

Sonoma     County     Bar  Albert  G.  Burnett,  R.  L.  Thompson, 

Association.  Santa  Rosa.  Santa  Rosa. 

Sutter  County  Bar  As-  K.  S.  Mahon,  (Vacant.) 
SOCIATION.                                Tuba  City. 

Yuba  (Bounty  Bar  As-  E.  P.  McDanlel,  E.  B.  Stanwood, 

SOCIATION.  MarysYiUe.  Marysville. 

COLORADO. 

Colorado    Bar   Associa-  Wilbur  F.  Stone,  William  H.  Wadley, 
tlon.                                           Denver.  Denver. 

Denver     Bar    Associa-  Halsted  L.  Ritter,  James  M.  Lomery, 
TioN.                                          Denver.  Denver. 

(Arapahoe  County.) 

El   Paso   County    Bar  William  O'Brien,  George  M.  Irwin, 
Association.                  Colorado  Springs.         Colorado  Springs. 

Larimer    CJounty    Bar  Frank  J.  Annis,  Paul  W.  Lee, 

Association.  Ft  Collins.  Ft  Collins. 

Mesa  County  Bar  As-  James  W.  Bucklin,  F.  Barnard  Welsh, 
SOCIATION.                      Grand  Junction.  Grand  Junction. 
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COLORADO— Continued. 

NAMB.  PRESIDENT.  8BCBETABT. 

Pbowebs    County    Bab  C.  C.  Goodale,  W.  A.  Merrill, 

Association.  (1907)  Lamar.    (1907)  Lamar. 

Pueblo     Bab     Associa-  Miles  O.  Saunders,      Luzerne  A.  Rickey, 
TiON.  Pueblo.  Pueblo. 

(Pueblo  County.) 

San  Luis  Valley  Bab  Ira  J.  Bloomfleld,       Ezra  T.  Elliott, 

Association.  Monte  Vista.  Del  Norte. 

Telleb  County  Bab  As-  Danl.  A.  Ferguson,       V.  H.  Miller, 

sociATiON.  Victor.  Cripple  Creek. 

Westebn  Slope  Bab  As-  John  H.  Fry,  William  Weiser, 

SOCIATION.  Grand  Junction.  Qrand  Junction. 

CONNECTICUT. 

State    Bar   Association  George  D.  Wiltrous,     James  E.  Wheeler, 
of  Connecticut.  New  Haven.  New  Haven. 

Bbidgepobt    Bab    Asso-  Jacob  B.  Klein,  Wm.  H.  Kelsey, 

ciATiON.  Bridgeport  Bridgeport 

(Fairfield  County.) 

Habtfobd   County   Bab  Charles  E.  Perkins,     William  F.  Henney, 
Association.  Hartford.  Hartford. 

Litchfield  County  Bab  Donald  T.  Warner,       Dwight  C.  Kilboum, 
Association.  Salisbury.  Litchfield. 

New     Haven     County  Wm.  H.  Williams,       John  S.  Fowler, 
Bab  Association.  Derby.  New  Haven. 

DELAWARE. 

Delaware  State  Bar  As-  Benjamin  Nields,         T.  Bayard  Heisel, 

soclatlon.  Wilmington.  Wilmington. 

Kent  County  Bab  As-  Henry  R.  Johnson,       A.  M.  Daly, 

SOCIATION.  Dover.  Dover. 

Bab      Association      of  Charles  B.  Evans,        David  J.  Relnhardt, 
New  Castle  County.  Wilmington.  Wilmington. 

Bab      Association      of  Edwin  R.  Paynter,       Albert  F.  Polk, 

Sussex   County.  Georgetown.  Georgetown. 
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DISTRICT  OP  COLUMBIA. 

NAMS.  PBESIDENT.  SECBETABT. 

Bar  Association  of  the  Nathaniel  Wilson,        H.  Prescott  Gatley, 
District  of  Columbia.  Washington.  Washington. 

Patent    Law    Abbogia-   Arthur  P.  Greeley,       E.  G.  Mason, 
TiON  OF  Washington.  Washington.  Washington. 

FLORIDA. 

Florida  State  Bar  Asso-  Fred  T.  Myers,  George  C.  Gibbs, 

elation.  Tallahassee.  Jacksonville. 

Jacksonville  Bab  Asso-  W.  H.  Baker,  Eugene  Hale, 

ciATiON.  Jacksonville.  Jacksonville. 

(Duval  County.) 

HiLLSBOBOUGH     CouNTT  Frank  M.  Simonton,   E.  V.  Whitaker, 
Bab  Association.  Tampa.  Tampa. 

Mabianna  Bab  Assogia-  B.  S.  Liddon,  Edwin  R.  Blow, 

TION.  Marianna.  Marianna. 

(Jackson  County.) 

Key  West  Bab  Associa-  J.  S.  H.  Phipps,  Julius  Otto, 

TION.  Key  West  Key  West. 

(Monroe  County.) 

Thibo  CiBcmT  Bab  As-  Charles  E.  Davis,         A.  B.  Small, 

80CIATI0N.  Madison.  Lake  City. 

GEORGIA. 

Georgia     Bar    Associa-   J.  H.  Merrill,  Orville  A.  Park, 

tlon.  Thomasville.  Macon. 

Bab  Association  of  the  John  P.  Ross,  M.  P.  Callaway, 

CiTT  OF  Magon.  Macon.  Macon. 

(Bibb  County.) 

Bab     Association      of  G.  S.  Johnston,  Howell  Cone, 

Bulloch  County.  Statesboro.  Statesboro. 

Calhoun    County    Bab  J.  J.  Beck,  J.  L.  Boynton, 

Association.  Morgan.  Dickie. 
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GEORGIA— Continued. 

NAMS.  FBESIDENT.  8ECBETART. 

Savannah  Bar  Associa-  H.  C.  Cunningham,      T.  G.  Bassinger, 

TiON.  Savannah.  Savannah. 

(Chatham  County.) 

MouLTBiE  Bab  Associa-  Robt.  L.  Shipp,  Edward  L.  Bryan, 

TION.  Moultrie.  Moultrie. 

(Colquitt  County.) 

Crisp  County  Bab  As-  E.  F.  Strozier,  Walter  F.  Hall, 

sociATiON.  Cordele.  Cordele. 

Bainbridge    Bab    Asso-  Jno.   B.   Donaldson,     R.  G.  Hartafield, 

ciATiON.  Bainbridge.  Bainbridge. 

(Decatur  County.) 

Albany     Cibcuit     Bab  J.  W.  Walters,  R.  G.  Hartafield, 

Association.  Albany.  Bainbridge. 

(Dougherty   County.) 

Eablt  Countt  Bab  As-  W.  A.  Jordan,  J.  R.  Pottle, 

SOCIATION.  Blakely.  Blakely. 

Atlanta    Bab   Associa-  B.  F.  Abbott,  Walter  T.  Colquitt, 

Tioil.  Atlanta.  Atlanta. 

(Fulton  County.) 

Brunswick    Bab    Asso-   C.  P.  Goodyear,  D.  W.  Krauss, 

CIATION.  Brunswick.  Brunswick. 

(Glynn  County.) 

Gbeen  County  Bab  As-  Jas.  B.  Park,  F.  B.  Shipp, 

SOCIATION.  Greensboro.  Greensboro. 

Dublin     Bab     Associa-  Peyton  L.  Wade,  M.  H.  Blackshear, 

TION.  Dublin.  Dublin. 

(Laurens  County.) 

Mt.  Vebnon  Bab  Asso-  Wm.  B.  Kent,  (Vacant.) 

CLATioN.  (1907)     Mt.  Vernon. 

(Montgomery   County.) 

Columbus  Bab  Associa-  H.  R.  Goetchlus,  H.  C.  McCutchen, 

TION.  Columbus.  Columbus. 

(Muskogee  County.) 
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NAME.  PBBSIDENT.  SECBETABY. 

Pulaski    County     Bab  Warren  Grlce,  H.  F.  Lawson,  * 

Association.  Hawklnsville.  Hawkinsville. 

Augusta   Bab   Associa-  J.  C.  C.  Black,  Geo.  T.  Jackson, 

TiON.  Augusta.  Augusta. 

(Richmond  County.) 

Spalding    County    Bar   L.  Cleveland,  Wm.  H.  Beck, 

Association.  Griffin.  Griffin. 

Ambbicus  Bab  Associa-   G.  R.  Ellis,  Hollis  Fort, 

TION.  Americus.  Americus. 

(Sumter  County.) 

Tattnall  County   Bab  Isaiah  Beasley,  H.  C.  Beasley, 

Association.  Reidsville.  Reidsville. 

Tebbell     County     Bab   J.  G.  Parks,  W.  H.  Gurr, 

Association.  Dawson.  Dawson. 

Tboup  County  Bab  As-  Frank  Harwell,  E.  A.  Jones, 

sociATioN.  La  Grange.  La  Grange. 

Bab      Association      of  Jno.  B.  Hutcherson,    Edwin  A.  Rogers, 

AsHBUBN.  Ashburn.  Ashburn. 

(Worth  County.) 

HAWAII  TERRITORY. 

Bar  Association  of  the   M.  A.  Kinney,  M.  A.  Greenwell, 

Hawaiian  Islands.  Honolulu.  Honolulu. 

IDAHO. 

Idaho  State   Bar  Asso-  James  E.  Babb,  Milton  G.  Cage, 

elation.  Lewiston.  Boise. 

ILLINOIS. 

Illinois  State  Bar  Asso-   E.  P.  Williams,.  John  F.  Voigt, 

elation.  Galesburg.  Mattoon. 

Illinois  Association  of  Wm.   H.  Hinebaugh,  Robert  W.  Olmsted, 
Ck)UNTY  AND  Pbobate  Ottawa.  Rock  Island. 

Judges. 
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NAMK.  PBESIDBNT.  BBCBETABT. 

Illinois  Association  of  F.  J.  Tecklenberg,  Roy  E.  Oauen, 

State  Attobnets.  Belleville.  Waterloo. 

Adams  County  Bar  As-  Joseph  N.  Carter,  Walter  Bennett, 

sociation.  Quincy.  Quincy. 

Bond  County  Bab  Asso-  William  H.  Dawdy,  F.  W.  Fritz, 

ciATiON.  Greenville.  Greenville. 

Boone  County  Bab  As-  Robert  W.  Wright,  William  R.  Dodge, 

SOCIATION.  Belvidere.  Belvidere. 

Champaign  County  Bab  F.  M.  Green,  Joseph  P.  Gulick, 

Association.  Urbana.  Champaign. 

Chicago   Bab   Associa-  Thomas  M.  Hoyne,  Farlin  H.  Ball, 

TioN.  Chicago.  Chicago. 

(Cook  County.) 

Chicago     Law      Insti-  Philip  Stein,  Alfred  E.  Barr, 

TUTE.  Chicago.  Chicago. 

The  Law  Club  of  Chi-   Pliny  B.  Smith,  Roswell  B.  Mason, 
CAGO.                                         Chicago.  Chicago. 

The  Patent  Law  Asso-  Thomas  F.  Sheridan,  William  O.  Belt. 
CIATION  OF  Chicago.                            Chicago.  Chicago. 

Clinton     County     Bab  Darius  Kingsbury,  H.  V.  Murray, 

Association.  Carlyle.  Carlyle. 

De   Kalb   County    Bab  Harvey  A.  Jones,  George  Brown, 

Association.  Sycamore.  Sycamore. 

Edgab  County  Bab  As-  Andrew  J.  Hunter,  Joseph  E.  Dyas, 

SOCIATION.  Paris.  Paris. 

Benton     Bab     Associa-   W-  S.  Cantrell,  G.  A.  Hickman, 

TION.  Benton.  Benton. 

(Franklin  County.) 

Fulton  County  Bab  As-  O.  J.  Boyer,  Edward  W.  Keefer. 
SOCIATION.                                     Canton.  Lewistowh. 
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NAME.  FBXSIDBNT.  8BCRETABT. 

Shawnee  Bab  Asbocia-  Carl  Roedel,  M.  B.  Lambert, 

TiON.  Shawneetown.  Shawneetown. 

(Gallatin  County.) 

Gbundt     County     Bab  E.  L.  Clover,  Chaa.  O.  Sasche, 

Association.  Morris.  Morris. 

McLbansbobo  Bab  Asso-  T.  B.  Stelle,  J.  H.  Lane, 

GiATiON.  McLeansboro.  McLeansboro. 

« 

(Hamilton  County.) 

Hendebson  County  Bab  Rufus  F.  Robinson,  E.  L.  Moifett, 

Association.  Oquawka.  Oquawka. 

Kewanee  Bab  Associa-  C.  C.  Wilson,  F.  J.  Tilton, 

TION.  Kewanee.  Kewanee. 

(Henry  County.) 

Jackson    County    Bab  W.  W.  Barr,  Isaac  Levy, 

Association.  Carbondale.  Murphysboro. 

Jasper  County  Bab  As-  James  W.  Gibson,  A.  E.  Isley, 

sociation.  Newton.  Newton. 

Jebsey  County  Bab  As-  Oscar  B.  Hamilton,  Charles  S.  White, 

sociation.  Jerseyville.  JerseyviUe. 

Jo  Daviess  County  Bab  David  Sheean,  D.  B.  Blewett, 

Association.  Galena.  Galena. 

Kankakee  County  Bab  B.  L.  Cooper,  J.  H.  Merrill, 

Association.  Kankakee.  Kankakee. 

Knox  County  Bab  As-  John  E.  Maley,  Lyman  P.  Wilson, 

sociation.  Galesburg.  Galesburg. 

Lake  County  Bab  As-   D.  L.  Jones,  Charles  E.  Lauder, 
sociation.                                Waukegan.  Waukegan. 

Lasalle    County     Bab  Henry  Mayo,  I.  I.  Hanna, 

Association.  Ottawa.  Ottawa. 

Lee  County  Bab  Asso-  William  Barge,  C.  B.  Morrison, 

ciATiON.  Dixon.  Dixon. 
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NAMB.  PRESIDENT.  SECBETABT. 

Logan  County  Bab  As-  Joseph  Hodnett,  Harold  Trapp, 

sociATiON.  Lincoln.  Lincoln. 

Macon  County  Bab  As-  Andrew  H.  Mills,  James  S.  Baldwin, 

SOCIATION.  Decatur.  Decatur. 

* 

Madison     County    Bab  C.  W.  Terry,  D.  H.  Mudge, 

Association.  Edwardsville.  BdwardsvlUe. 

McDoNOUOH    County  George  D.  Tunnicllff,  J.  Ross  Mickey, 
Bab  Association.                              Macomb.  Macomb. 

McLean     County     Bab  Sain  Welty,  Wm.  Harvey  Hart, 
Association.                          Bloomington.  Bloomington. 

Mebceb  County  Bab  As-  I.  N.  Bassett,  Henry  E.  Burgess, 

SOCIATION.  Aledo.  Aledo. 

MoNTGOMEBY   CouNTY  Edward  Lane,  George  P.  O'Brien, 
Bab  Association.                            HiUsboro.  Hillsboro. 

MouLTBiE   County   Bab  R.  M.  Peadro,  George  Sentel, 

Association.  Sullivan.  Sullivan. 

Peobia     Bab     Associa-  John  M.  Niehaus,  Hiram  Todd, 

TiON.  Peoria.  Peoria. 

(Peoria  County.) 

Pebby  County  Bab  As-  R.  W.  S.  Wheatley,  I.  R.  Spillman, 

SOCIATION.  Pinckneyville.  Pinckneyville. 

Pike  County  Bab  Asso-  Mark  Bradburn, 

ciATiON.  (Vacant.)  Pittsfleld. 

Pope  County  Bab  Asso-  Wm.  H.  Moore,  Chas.  Durfee, 

oiATON.  Golconda.  Crolconda. 

Rock     Island    County  C.  J.  Searle,  G.  A.  Shallburg, 
Bab  Association.                       Rock  Island.  Moline. 

East    St.     Louis    Bab  R.  H.  Flanigan,  Charles  McCoy, 

Association.  E.  St.  Louis.  E.  St.  Louis. 

(St.  Clair  County.) 


IN  THE  UNITED  STATES.                                     721 
ILLINOIS— Continued. 

NAMK.  PRESIDENT.                               SBCBETABY. 

Sangamon  County  Bab  Alonzo  Hoif,  Sidney  S.  Breese, 

Association.  Springfield.                   Springfield. 

Stephenson    County  Charles  H.  Oreen, 

Bab  Association.  (Vacant)                                          Freeport. 

Tazewell  Counts   Bab  J.  O.  Jones,  M.  A.  Conaghan, 

Association.  Delavan.                            Pekin. 

Vebmujon  County  Bab  W.  M.  Acton,  C.  G.  Redden, 

Association.  Danville.                       Danville. 

Wabben  County  Bab  Almon  Kidder,  C.  M.  Huey, 

Association.  Monmouth.                    Monmouth. 

Washington   County  P.  E.  Hosmer,  James  A.  Watts, 

Bab  Association.  Nashville.                      Nashville. 

< 

Wayne  County  Bab  As-  John  R.  Holt,  John  Keen,  Jr., 

sociATiON.  Fairfield.                        Fairfield. 

Bab    Association    o  f  James  C.  Pearce,  Richard  Specknall, 

White  County.  Carmi.                           Carml. 

Whitesioe  County  Bab  William  H.  Allen,  John  A.  Ward, 

Association.  Erie.                        Sterling. 

Will  County  Bab  Asso-  Benjamin  01m,  J.  H.  Garsney, 

ciATioN.  Joliet                             Joliet. 

RocKFOBD  Bab  Associa-  Albert  D.  Early,  W.  C.  Stevens, 

TiON.  Rockford.                       Rockford. 
(Winnebago  County.) 

INDIANA. 

State    Bar    Association  Daniel  W.  Simms,  George  H.  Batchelor, 

of  Indiana.  Lafayette.                 Indianapolis. 

Adams  County  Bab  As-  Daniel  D.  Heller,  J.  F.  Fruchte, 

SOCIATION.  Decatur.                        Decatur. 

Allen  County  Bab  As-  James  B.  Harper,  Guy  Colerick, 

socl^tion.  Fort  Wayne.                 Fort  Wayne. 
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Clayton     County    Bab  James  O.  Crosby,  B.  W.  Newberry, 

Association.  Garnayillo.         Strawberry  Point. 

Dubuque  Bab  Asbocia-  P.  J.  Nelson,  D.  B.  McGuire, 

TiON.  Dubuque.  Dubuque. 

(Dubuque  County.) 

Hamilton  County  Bab  Wesley  Martin,  John  Porter, 

Association.  (1907)  Webster  City.  (1907)  Webster  City. 

Jaspeb  Ck>uNTY  Bab  As-  O.  C.  Meredith,  J.  A.  Mattem, 

sociATiON.  (1907)  Newton.  (1907)  Newton. 

Johnson    County    Bab  M.  J.  Wade,  W.  J.  McDonald, 

Association.  Iowa  City.  Iowa  City. 

FoBT  Madison  Bab  As-  W.  S.  Hamilton,  E.  C.  Weber, 

SOCIATION.  Fort  Madison.  Fort  Madison. 

(Lee  County.) 

Linn  County  Bab  Asso-  J.  H.  Preston,  Thomas  B.  Powell, 

ciATiON.  (1907)   Cedar  Rapids.  (1907)   Cedar  Rapids. 

Mahaska   County    Bab   H.  H.  Sheriff,  David  S.  Daviet, 

Association.  Oskaloosa.  Oskaloosa. 

Monona  County  Bab  As-   T.  B.  Lutz,  A.  Kindall, 

sociATioN.  Maple  ton.  Onawa. 

MONBOE  County  Bab  As-  T.  B.  Perry,  T.  Hickenlooper, 

SOCIATION.  Albia.  Albia. 

Osceola     (Bounty     Bab  C.  M.  Brooks,  John  F.  Glover, 

Association.  Sibley.  Sibley. 

Des  Moines  Bab  Asso-  W.  L.  Read,  Robt.  J.  Bannister, 
CIATION.                                Des  Moines.  Des  Moines. 

(Polk  County.) 

Pottawattamie  County   W.  Mynster,  D.  L.  Ross, 

Bab  Association.         (1907)  Council  Bluffs.  (1907)  Council  Bluffs. 

Scott  County  Bab  Asso-   J.  A.  Hanley,  Albert  J.  Noth, 

ciATioN.  Davenport.  Davenport. 


IN  THE  UNITED  STATES.  726 

IOWA— Continued. 

NAMK.  PBESIDENT.  SBGBETABT. 

Tatlob  County  Bab  As-  W.  E.  Miller,  J.  M.  Haddock, 

BOOiATioif.  (1907)  Bedford.  (1907)  Bedford. 

Van  Buben  County  Bab   Alex.  Brown,  J.  C.  Calhoun. 

Association.  Keosauqua.  Keosauqua. 

Wapelo  County  Bab  As-  W.  H.  C.  Jacques,  George  F.  Heindel, 

sociATiON.  Ottumwa.  Ottumwa. 

Wabben     County     Bab  H.  McNeil,  A.  V.  Proudfoot, 

Association.  Indianola.  Indlanola. 

Washington       County  H.  M.  Eicher,  Carlton  C.  Wilson, 
Bab  Association.                       Washington.  Washington. 

Websteb    CJounty    Bab  A.  N.  Botsford,  Wm.  T.  Chantland, 
Association.                            Fort  Dodge.  Fort  Dodge 

Sioux   City  Bab   Asso-  C.  L.  Wright,  John  R.  Carter, 

ciATiON.  Sioux  City.  Sioux  City. 

(Woodhury  County.) 

KANSAS. 

Bar  Association  of  the   J.  B.  Larimer,  D.  A.  Valentine, 
State  of  Kansas.                               Topeka.  Topeka. 

Douglas    County    Bab  Wm.  W.  Nevison,  (1907)         (Vacant.) 
Association.             (1907)         Lawrence. 

MoBBis  County  Bab  As-  M.   B.   Nicholson,  W.  J.  Pirtle, 

SOCIATION.  Council  Qrove.  Council  Grove. 

Sedgwick   County   Bab  J.  D.  Houston,.  V.  Harris, 

Association.  (1907)  Wichita.  (1907)  Wichita. 


KENTUCKY. 

Kentucky  State  Bar  As-   John  R.  Allen,  R.  A.  McDowell, 

sociation.  Lexington.  Louisville. 

Campbell  County   Bab  Otto  Wolff,  Louis  Renscher, 

Association.  Newport.  Newport. 
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NAME.  FBESIDENT.  SSCBETABT. 

Kenton     Countt     Bab  C.  A.  J.  Walker,  Harry  B.  Mackoy, 

Association.  Covington.  Covington. 

Louisville    Bab    Abso-  B.  F.  Trabue,  John  M.  Scott, 

ciATiON.  Louisville.  Louisville. 


LOUISIANA. 

Louisiana  Bar  Associa-  Wm.   S.   Parkerson,     Wm.  A.  Bell, 

tlon.  New  Orleans.  New  Orleans. 


MAINE. 

Maine  State  Bar  Asso*    (Vacant.)  Norman  L.  Bassett, 

elation.  Augusta. 

Andboscoggin      County  George  C.  Wing,  Henry  W.  Oakes, 

Bab  Association.  Auburn.  Auburn. 

Aboostook  County  Bab  Peter  C.  Keegan,         Ransford  W.  Shaw, 
Association.  Van  Bur  en.  Houlton. 

CuMBEBLAND    C  o  u  N  T  Y   Charlcs  F.  Libby,         John  F.  A.  Merrill, 
Bab  Association.  Portland.  Portland. 

FRANKLIN   County   Bab  Henry  L.  Whitcomb,  Byron  M.  Small, 

Association.  Farmlngton.  Farmington. 

Hancock    County    Bab  Luere  B.  Deasy,  William  E.  Whiting, 

Association.  Bar  Harbor.  Ellsworth. 

Kennebec   County   Bab  Charles  F.  Johnson,     Chas.  L.  Andrews, 
Association.  «  Watcrville.  Augusta. 

Knox  County  Bab  and   D.  N.  Mortland,  C.  M.  Walker, 

LiBBABY   Association.  Rockland.  Rockland. 

Lincoln     County     Bab  William  H.  Hilton,       Charles  L.  Macurda, 
Association.  Damariscotta.  Wiscasset. 

OxFOBD  County  Bab  As-   C.  E.  Holt,  Charles  F.  Whitman, 

sociATioN.  '   Norway.  South  Paris. 
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NAMK.  FBESIDENT.  SECBETABT. 

Penobscx)t  County  Bab   F.  A.  Wilson,  F.  H.  Appleton, 

Association.  Bangor.  Bangor. 

Piscataquis   County  Joseph  B.  Peaks,  Willis  B.  Parsons, 
Bab  Association.                                 Dover.  Foxcroft. 

Sagadahoc  County  Bab  Wm.  T.  Hall,  Walter  S.  Glidden, 
Association.                               Richmond.  Bath. 

Somebset   County    Bab    (Vacant.)  W.  T.  Seekins, 

AND  LiBBABY  Skowhegan. 

Association. 

Waldo  County  Bab  As-  Wm.  H.  McLellan,  James  S.  Harriman, 
sociation.                                      Belfast.  Belfast. 

Washington   County  John  F.  Lynch,  C.  B.  Donworth, 
Bab  Association.                              Machias.  Machlas. 

YoBK  County  Bab  As-   Willis  T.  Emmons,  G.  N.  Weymouth, 

sociation.  Saco.  Blddeford. 


MARYLAND. 

Maryland  State  Bar  As-  Wm.  C.  Devecmon,  J.  W.  Chapman,  Jr., 
sociation.                              Cumberland.  Baltimore. 

Allegany   County   Bab   P.  C.  Barnes,  D.  Lindley  Sloan, 
Association.                           Cumberland.  Cumberland. 

The  Bab  Association  OF  William  L.  Marbury,  James  W.  Bowers,  Jr., 
Baltimobe  City.                           Baltimore.  Baltimore. 

Caboline    County    Bab  T.  Pliney  Fisher,  T.   A.   Ooldsborough, 
Association.                                   Denton.  Denton. 

Cabboll     County     Bab  James  A.  C.  Bond,  E.  O.  Crimes,  Jr., 
Association.                          Westminster.  Westminster. 

Cecil  County  Bab  and  William  S.  Evans,  Joshua  Clayton, 
Law  Libbaby  Abso-                              Elkton.  Elkton. 

CIATION. 
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MARYLAND— Continued. 

NAMK.  PRESIDENT.  8ECBETABT. 

Qabbett     CJounty     Bab  Pred.  A.  Thayer,  Julius  C.  Renninger, 

Association.  Oakland.  Oakland. 

MoNTGOMEBT   CouNTY  Uattersly  W.  Talbott.  Wm.  P.  Prettyman, 
Bab  Association.  Rockville.  Rockyille. 

Pbincb  Obobob's   Ck>nN-  Ueorge  C.  Merrick,       Allan  Bowie, 
TT  Bab  Association.  Marlboro.  Marlboro. 

Talbot  Ck>uNTT  Bab  As-  Joseph  B.  Seth,  T.  Hughlett  Henry, 

sociATiON.  Easton.  Baston. 

Washington  County  William  Kealhofer,      Levin  Stonebraker, 
Bab  Association.  Hagerstown.  Hagerstown. 

Wicomico   County   Bab  Charles  P.  Holland,     Elmer  H.  Walton, 
Association.  Salisbury.  Salisbury. 


MASSACHUSETTS. 

Bab  Association  of  the  Alfred  Hemenway,  Robert  S.  Gorham, 
City  of  Boston.                                Boston.  Boston. 

Bebkshibe    Bab    Asso-   A.  B.  Clark,  William  A.  Burns, 
ciation.                                              Lee.  Plttsfield. 

(Berkshire  County.) 

Pall  Riveb  Bab  Asso-  Andrew  J.  Jennings,  Edward  A.  Thurston, 
CIATION.                                 Pall  River.  Pall  River. 

(Bristol  County.) 

New  Bedfobo  Bab  Asso-  Charles  W.  Clifford,  Prank  A.  Milliken, 
CIATION.                             New  Bedford.  New  Bedford. 

Taunton   Bab  Associa-  Wm.  S.  Woods,  Louis  Swig, 

TioN.  Taunton.  Taunton. 

Essex  Bab  Association.  William  H.  Niles,  Alden  P.  White, 

Lynn.  Salem. 

Haicpden  Bab  Associa-  Edward  H.  Lathrop,  Robert  O.  Morris, 

TION.  Springfield.  Springfield. 
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NAMK.  FBBSIDBNT.  8BCBETABT. 

Havebhux  Bab  Associa-  Robert  D.  Trask,         Daniel  J.  Linehan, ' 
TiON.  Haverhill.  Hayerhill. 

Lawbknce  Bab  Associa-  William  S.  Knox,        John  C.  Sanborn, 

HON.  Lawrence.  Lawrence. 

Ltnn  Bab  Association.   James  H.  Sisk,  J.  J.  Doherty, 

Lynn.  L]mn. 

Newbubtfobt   Bab   As-  Robert  E.  Burke,  Charles  T.  Smith, 

sociATiON.  Newburyport  Newburyport. 

Fbanklin   County  Bab  Frederick  L.  Green,     Henry  W.  Lyman, 
Association.  Greenfield.  Greenfield. 

Haupshibe  Countt  Bab  T.  G.  Spaulding,  Haynes  H.  Chilson, 

Association.  Northampton.  Northampton. 

Bab  Association  of  thb  Samuel  K.  Hamilton,  Frank  M.  Forbush, 
County   of   Middlesex.  Wakefield.  Newton  Centre. 

PLYMOUTH  County  Bab  Benjamin  W.  Harris,  Arthur  Lord, 

Association.  E.  Bridgewater.  Plymouth. 

Salem  Bab  Association.    (Vacant)  Joseph  B.  Saunders, 

(1907)  Salem. 


MICHIGAN. 

Michigan  State  Bar  As-  Fred.  W.  Stevens,  William  J.  Landman, 
sociation.                                      Detroit  Grand  Rapids. 

Bay  (Bounty  Bab  Asso-  H.  M.  Gillett,  E.  V.  Ingersoll, 

oiATiON.  Bay  City.  Bay  City. 

Bbanch     (Bounty     Bab  Henry  H.  Barlow,  Henry  E.  Straight, 
Association.                              Coldwater.  Coldwater. 

Calhoun    County    Bab  N.  H.  Briggs,  Walter  L.  Cornell, 
Association.                          Battle  Creek.  Battle  Creek. 

Houghton  County  Bab  T.  L.  Chadbourne,  G.  R.  Campbell, 

Association.  Houghton.  Calumet 
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NAME.  FBESIDENT.  SBCBETABT. 

Inoham     County     Bab   S.  L.  Kilbourne,  Harry  A.  Silsbee, 

Association.  Lansing.  Lansing. 

Ionia  County  Bab  As-  Allen  B.  Morse,  Elbert  M.  Davis, 

sociATiON.  Ionia.  Ionia. 

Isabella    County    Bab   I.  A.  Fancher,  H.  A.  Sanford, 

Association.  Mt.  Pleasant.  Mt.  Pleasant. 

Jackson     County    Bab   Enoch  Bancker,  George  H.  Curtis, 

Association.  Jackson.  Jackson. 

Gband  Rapids  Bab  As-  Albert  Crane,  Kirk  E.  Wicks, 

SOCIATION.  Grand  Rapids.  Grand  Rapids. 

(Kent  County.) 

Lafeeb  County  Bab  As-  W.  B.  Williams,  John  Loughnane, 

SOCIATION.  Lapeer.  Lapeer. 

Lenawee   County    Bab   Richard  A.  Watts,       Earl  C.  Michener, 
Association.  Adrian.  Adrian. 

Mabquette  County  Bab  Dan  H.  Ball,  George  P.  Brown, 

Association.  Marquette.  Marquette. 

Macomb     County     Bab  Charles  B.  Spier,  Franz  C.  Kuhn, 

Association.  Romeo.  Mt  Clemens. 

Muskegon  County  Bab  J.  C.  McLaughlin,         Robert  E.  Walker, 
Association.  Muskegon.  Muskegon. 

Oakland    County    Bab  Aaron  Perry,  Joseph  E.  Sawyer. 

Association.  Pontiac.  Pontiac. 

Saginaw    County    Bab   Henry  E.  Naegley,       Frank  Q.  Quinn, 

Association.  Saginaw.  Saginaw. 

Washtenaw   County  A.  J.  Sawyer,  Arthur  Brown, 

Bab  Association.  Ann  Arbor.  Ann  Arbor. 

Detboit    Bab    Associa-  George  B.  Terkes,        Alexander  K.  Gage, 
TiON.  Detroit.  Detroit 

(Wayne  County.) 
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Minnesota     State     Bar   Pierce  Butler,  Charles  W.  Farnham, 
Association.                                   St.  Paul.  St.  Paul. 

Blue     Earth     Ck)UNTT   A.  R.  Pfau,  Jean  A.  Fllttie, 
Bab  Association.                             Mankato.  Mankato. 

Eleventh  Judicial  Dis-   John  Q.  Williams,  Frank  Crassweller, 
TBicT  Bab  Association.                          Duluth.  Duluth . 

Junior  Bab  Associa-   Irene  C.  Buell,  K.  H.  Hansen, 

tion.  St.  Paul.  St.  Paul. 

MiNNXAPOus  Bab  Asso-   W.  E.  Hale,  J.  A.  Larimore, 

ciATioN.  Minneapolis.  Minneapolis. 

(Hennepin  County.) 

Ramsey     County     Bab  Thomas  B.  O'Brien,  W.  W.  Cutler, 

Association.  St  Paul.  St.  Paul. 

Rice  County  Bab  Asso-  Geo.  W.  Batchelder,  (Vacant.) 
CIATION.                                    Faribault. 

Seventh   Judicial   Dis-  John  W.  Mason,  Jas.  R.  Bennett,  Jr., 
TBICT  Bab  Association.                 Fergus  Falls.  St.  Cloud. 

Stearns     County    Bab   George  H.  Reynolds,  W.  F.  Donohue, 

Association.  St.  Cloud.  Melrose. 


MISSISSIPPI. 

Mississippi    State    Bar  James  S.  Sexton,  Sydney  Smith, 

Association.  Hazlehurst.  Lexington. 

Adams  County  Bab  As-  W.  C.  Martin,  William  C.  Bowman, 

sociATioN.  Natchez.  Natchez. 

Jeffebson  County  Bab  R.  W.  Campbell,  J.  E.  Torrey, 

Association.  Fayette.  Fayette. 

Pike  County  Bab  Asso-  J.  H.  Prince,  E.  J.  Simmons, 

CIATION.  (1907)         Magnolia.  (1907)         Magnolia 
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MISSOURI. 
NAUK.  PBESIDBNT.  BECBXTART. 

Missouri    Bar    Associa-  Frederick  N.  Judson,   T.  E.  Montgomery, 
tion.  St.  Louis.  Sedalla. 

St.  Joseph  Bab  Absocia-  W.  D.  Rusk,  G.  L.  Zwlck, 

TION.  St.  Joseph.  St.  Joseph. 

(Buchanan  County.) 

Kansas  Citt  Bab  Asso-  J.  J.  Vineyard,  John  G.  Schaich, 

ciATioN.  Kansas  City.  Kansas  City. 

(Jackson  County.) 

Bab  Association  of  St.  John  F.  Lee,  H.  G.  Cleaveland, 

Louis.  (1907)         St.  Louis.    (1907)         St.  Louis. 


MONTANA. 

Montana    Bar    Assoc! a-  James  A.  Walsh,         Charles  F.  Word, 

tion.  Helena.  Helena. 

Bab    Association    of   John  T.  Smith,  A.  P.  Stark, 

Eastebn  Montana.  Livingston.  Livingston. 

Cascade     County     Bab  Thomas  E.  Brady,       H.  H.  Ewing, 

Association.  Great  Falls.  Great  Falls. 

Fij^thead   CJounty   Bab  G.  H.  Grubb,  D.  F.  Smith, 

Association.  Kalispell.  '   Kalispell. 

Foubth    Judiciai.    Dis-   Frank  H.  Woody,         Thos.  N.  Marlowe, 
TBiCT  Bab  Association.  Missoula.  Missoula. 

Helena    Bab    Associa-  F.  P.  Sterling,  T.  J.  Walsh, 

TION.  Helena.  Helena. 

(Lewis  and  Clarke 
County.) 

SiLVEB  Bow  (Ik)UNTT  Bab   Ix)uis  P.  Saudsrs,        Lewis  A.  Smith, 

Association.  Butte.  Butte. 

Yellowstone       County  James  R.  GrOSS,  Harry  L.  Wilson, 

Bab  Association.  Billings.  Billings. 
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Nebraska  State  Bar  As-   Francis  Brogan,  Geo.  P.  Costigan,  Jr., 

sociatlon.  Omaha.  Lincoln. 

Adams  County  Bab  As-  George  W.  Tibbets,     Walter  M.  Crow, 

sociATioN.  Hastings.  Hastings. 

Omaha     Bab     Associa-   Charles  A.  Goss,  Victor  McLucas, 

TiON.  Omaha.  Omaha. 

(Douglas  County.) 

Lancasteb  County  Bab  Henry  H.  Wilson,         S.  L.  Geisthardt, 

Association.  Lincoln.  Lincoln. 


NEW  HAMPSHIRE. 

Bar  Association  of  the  Edwin  F.  Jones,  Arthur  H.  Chase, 

State  of   New                           Manchester.  Concord. 
Hampshire. 

Bblknap    County    Bab  Charles  C.  Rogers,  Bertram  Blaisdell, 

Association.                                    Tilton.  Meredith. 

Cabboll     County     Bab  Arthur  L.  Foote,  Aldo  M.  Rumery, 

Association.                                      Dover.  Ossipee. 

Bebun     and    Gobham  Alfred  R.  Evans,  J.  Howard  Wight, 

Bab  Association.  (1907)           Gorham.  (1907)              Berlin. 
(Cods  County.) 

Gbafton  and  Ck)ds  Bab  Cii ester  B.  Jordan,  Geo.  F.  Rich, 

Association.                               Lancaster.  Berlin. 

NEW  JERSEY. 

New  Jersey  State   Bar  Clarence  L.  Cole,  William  J.  Kraft, 

Association.                         Atlantic  City.  Camden. 

Atlantic   County    Bab  Charles  C.  Babcock,  Charles  S.  Moore, 

Association.                         Atlantic  City.  Atlantic  City. 

Bebgen  County  Bab  As-  E.  W.  Wakelee,  Abram  DeBaum, 

SOCIATION.                                Englewood.  Hackensack. 

Camden     County     Bab  Howard  M.  Cooper,  S.  Conrad  Ott, 

Association.                                 Camden.  Camden. 
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Cape  Mat  Ck>UNTY  Bar  Morgan  Hand,  J.  Spicer  Learning, 

Association.  Cape  May  C.  H.  Cape  May. 

CuMBEBLAXD   CouNTT  William  A.  Logue,       George  Hampton, 
Bab  Association.  Bridgeton.  Brldgeton. 

Lawtebs'   Club  of  Es-  Thomas  L.Raymond,   A.  Van  Blarcom, 

SEX  County.  Newark.  Newark. 

Gloucester  County  Bab  John  S.  Jessup,  Francis  B.  Davis, 

Association.  Woodbury.  Woodbury. 

Bab  a  s  s  o  c  i  a  tion  of  Albert  C.  Wall,  Theodore  Rurode, 

Hudson  County.  Jersey  City.  Jersey  City. 

Mebceb  County  Bab  As-  Geo.  W.  Macpherson,   Wm.  E.  Blackman, 
sociation.  Trenton.  Trenton. 

Middlesex  County  Bab  J.  Kearney  Rice,  George  S.  Silzer, 

Association.  New  Brunswick.  New  Brunswick. 

Monmouth  County  Bab  J.  S.  Applegate,  Sr.,   James  D.  Carton, 
Association,  Red  Bank.  Asbury  Park. 

Bab    Association    of  Henry  C.  Pitney,         Edward  K.  Mills, 
MoBBis  County.  Morristown.  Morristown. 

Passaic  County  Bab  As-  William  I.  Lewis,        James  G.  Blauvelt, 

SOCIATION.  Paterson.  Paterson. 

SoMEBSET   County    Bab  John  A.  Freeh,  M.  M.  Steele, 

Association.  Somerville.  Somerville. 

Bab    Association    o  f  Craig  A.  Marsh,  Fred  C.  Hyer, 

Union  County.  (1907)         Plainfleld.    (1907)         Elizabeth. 


NEW  MEXICO  TERRITORY. 

New  Mexico  Bar  Aaso-   E.  C.  Wade,  K.  K.  Scott, 

elation.  Las  Cruces.  Roswell. 
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NAME.                                       PBESIDBNT.  8BCBETABT. 

New    York    State    Bar  Adalbert  Moot,  F.  E.  Wadhams, 

Asaociatlon.                                    Buffalo.  Albany. 

Albany     Countt     Bab  Albert  Hessberg,  Charles  S.  Stedman, 

Association.                                   Albany.  Albany. 

Cattabaugus       County  E.  A.  Nash,  Dana  L.  Jewell, 

Bab  Association.         (1907)     Cattaraugus.  (1907)               Clean. 

Delawabe  County  Bab  John  P.  Grant,  Marlon  M.  Palmer, 

Association.                               Stamford.  delhi. 

Ebie  County  Bab  Asso-   Wm.  H.  Hotchkiss,  Oscar  F.  Georgi, 

ciATiON.                                        Buffalo.  Buffalo. 

Bab  Association  op  the  N.  M.  Banker,  Arthur  Graff, 

City  op  Glovebs-                       Gloversville.  Gloversville. 


(Fulton  County.) 

Gbeene  County  Bab  As-  Emory  A.  Chase,  Percy  W.  Decker, 

sociATioN.  Catsklll.  Catskill. 

Hebkimeb  County  Bab  Charles  Bell,  Mabel  J.  Wood, 

Association.  Herkimer.  Herkimer. 

Bab  Association  op  the  Frank  W.  Stevens,  Charles  H.  Wlborg, 
City   op   Jamestown.                     Jamestown.  Jamestown. 

( Chautauqua     County. ) 

Jeffebson  County  Bab  Henry  Purcell,  Charles  A.  Phelps, 
Association.                             Watertown.  Watertown. 

Madison     County    Bab  Joseph  Mason,  B.  Fltch  Tompkins, 
Association.                                Hamilton.  Morrisville. 

Amstebdam    Bab   Asso-  Charles  S.  Nisbet,  Harry   Sherburne, 

CIATION.  Amsterdam.  Amsterdam. 

( Montgomery   County. ) 

Rochesteb    Bab    Asso-   Horace  McGuire,  Andrew  E.  Tuck, 

CIATION.  Rochester  Rochester. 

(Monroe  County.) 

Nassau     County     Bab  James  P.  Niemann,  William  Clark  Roe, 
Association.                               Lynbrook.  Thomaston. 
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NAME.  PRESIDENT.  8BCBETART. 

Association  of  the  Bab  Arthur  C.  Butts,  Henry  K.  Davis, 

OP  THE   BoBonoH  New  York.  New  York. 

OP  Bbonx. 
(New  York  County.) 

Bbooklyn  Bab  Associa-  Albert  O.  McDonald,  Henry  S.  Rasquin, 

TiON.  Brooklyn.  Brooklyn. 

Ass'n   op   the   Bab   of  Edmund  Wetmore,       Silas  B.  Brownell, 
THE  City  of  New  Yobk.  New  York.  New  York. 

Woman's     Association  Emilie  M.  Bullowa,       Emma  H.  Travis, 
OF  THE  Bab.  New  York.  New  York. 

Oneida  County  Bab  As-  William  Kernan,  William  K.  Harvey, 

sociATioN.  Utica.  .  Utlca. 

Onondaga  County  Bab   T.  E.  Hancock,  Ernest  I.  Edgcomb, 

Association.  Syracuse.  Syracuse. 

Oswego  County  Bab  As-  Udelle  Bartlett,  Albert  C.  Coon, 

SOCIATION.  Oswego.  Oswego. 

Queens  County  Bab  As-   J.  E.  Van  Nostrand,    Morris  L.  Strauss, 

SOCIATION.  Evergreen.  College  Point. 

Rockland  County  Bab  Abram  A.  Demarest,  George  A.  Wyre, 

Association.  Nyack.  Nyack. 

St.    Lawbence    County  Ledyard  P.  Hale,  George  tt.  Bowers, 

Bab  Association.  Canton.  Canton. 

Rensselaeb  County  Bab  Lewis  E.  Griffith,         John  E.  Kelly, 

Association.  Troy.  Troy. 

Schenectady       County   Everett  Smith,  Marvin  H.  Strong, 

Bab  Association.  Schenectady.  Schenectady. 

Steuben    County    Bab  John  F.  Little,  Henry  V.  Pratt, 

Association.  Bath.  Wayland. 

Ulsteb  County  Bab  As-  G.  D.  B.  Hasbrouck,     Roscoe  Irwin, 

SOCIATION.  Kingston.  Kingston. 

Wayne  County  Bab  As-   M.  I.  Greenwood,  Gordon  G.  Harris, 

SOCIATION.  Newark.  Newark. 
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Westchester       County  Frank  D.  Millard,  Eugene  F.  McKinley, 
Bab  Association.                             Yonkers.  White  Plains. 

Yates  Ck)UNTT  Bab  As-  C.  W.  Kimball,  H.  B'.  Harpendlng, 
sociATiON.                                Penn  Yan.  Dundee. 

YoNKEBS  Lawtebs'   As-  Matthew  H.  Ellis»  H.  H.  Holmstrom, 

SOCIATION.  Yonkers.  Yonkers. 

NORTH  CAROLINA. 

North  Carolina  Bar  As-  Louis  H.  Clement,  Thomas  W.  Davis, 

sedation.  Salisbury.  Wilmington. 

NORTH  DAKOTA. 

Bar     Association     of  F.  H.  Register,  W.  H.  Thomas, 

North   Dakota.  Bismarck.  Leeds. 

Babnes  County  Bab  As-  Herman  Winterer,  Lee  Combs, 

SOCIATION.  Valley  City.  .    Valley  City. 

Benson  County  Bab  As-  O.  D.  Comstock,  Torger  Sinness, 

SOCIATION.  Minnewaukon.  Minnewaukon. 

(1907)  (1907) 

Bottineau  County  Bab  A.  G.  Burr,  N.  C.  Wagner, 

Association.  Bottineau.  Bottineau. 

BuBLEiGH   Ck)UNTY   Bab  E.  A.  WilHams,  David  Stewart, 

Association.  Bismarck.  Bismarck. 

Cass   County   Bab   As-  M.  A.  Hildrith,  Seth  W.  Richardson, 
SOCIATION.                                        Fargo.  Fargo. 

DiSTBicT   Bab    Associa-   L.  N.  Torson,  Albert  Besancon, 

TiON.  Rugby.  Bottineau. 

Oband    Fobks    County   Tracy  R.  Bangs,  F.  J.  Duggan, 

Bab  Association.  Grand  Forks.  Grand  Forks. 

Ramsey     County     Bab  M.  H.  Brennan,  H.  M.  Grey, 

Association.  (1907)    Devils  Lake.  (1907)    Devils  Lake. 

Bab  Association  of  the  John  Burke,  W.  H.  Thomas, 
Second  Judicial  Dis-                   Devils  Lake.  •   Leeds. 

tbict  of  North 
Dakota. 

27 
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Stutsman  County  Bab  John  Knauf,  Oscar  J.  Seller, 

Association.  Jamestown.  Jamestown. 

Walsh  County  Bab  As-  C.  A.  M.  Spencer,        John  Fralne, 

sociATiON.  (1907)  Grafton.    (1907)  Grafton. 

Wabd  County  Bab  As-  John  E.  Greene,  R.  H.  Bosard, 

sociATiON.  Mlnot.  Mlnot. 

Williams  County   Bab  T.  S.  Becker,  •     Edwin  A.  Pelmer, 

Association.  Wllllston.  Wllllston. 

OHIO. 

Ohio    State    Bar   Asso-  A.  D.  Follett,  Edward  B.  McCarter, 

elation.  Marietta.  Columbus. 

Allen  County  Bab  As-  John  W.  Roby,  Kent  W.  Hughes, 

SOCIATION.  Lima.  Lima. 

Ashland    County    Bab  H.  A.  Mykrantz,  F.  N.  Patterson, 

Association.  Ashland.  Ashland. 

Athens  County  Bab  As-  C.  H.  Grosvenor,  J.  P.  Wood,  Jr., 

SOCIATION.  (1907)  Athens.    (1907)  Athens. 

Auglaize  County   Law  L.  N.  Blume,  F.  M.  Horn, 

LiBBABY  AND  Bab  Wapakoucta.  Wapakoneta. 

Association. 

Butleb  (Bounty  Libbaby  Benj.  F.  Horwitz,         Robert  J.  Shank, 

Association.  Mlddletown.  Hamilton. 

Spbingfield     Bab     and  Chase  Stewart,  Arthur  B.  Todd, 

Law     Libbaby  Springfield.  Springfield. 

Association. 
(Clark  County.) 

Columbiana   County  P.  M.  Smith,  Walter  B.  Hill, 

Bab  Association,  Wellsvllle.  East  Liverpool. 

SOUTHEBN. 

Cleveland     Bab     Asso-  F.  H.  Goff,  T.  H.  Bushnell, 

ciATioN.  Cleveland.  Cleveland. 

(Cuyahoga  County.) 
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Franklin   County  Bab  Lowry  F.  Sater,  Fred  H.  Schoedinger, 
Association.                               Columbus.  Columbus. 

FixDLAY    Bar   Associa-  W.  H.  Knlder,  V.  P.,  John  E.  Prlddy, 

TiON.  Findlay.  Findlay. 

(Hancock  County.) 

Harbison    County   Bab  David  Cunningham,  William  T.  Perry, 
Association.                                      Cadiz.  Cadiz. 

Hknby  County  Bab  As-  Martin  Knapp,  James  P.  Ragan, 

sociATiON.  (1907)         Napoleon.  (1907)         Napoleon. 

Lake    County    Law  G.  N.  Tuttle,  B.  C.  Shepherd, 
Libbaby  Association.                      Painesville.  Painesville. 

Licking     (Bounty     Bab  Charles  H.  Kibler,  Charles  W.  Seward, 

Association.  (1907)  Newark.  (1907)  Newark. 

LoBAiN  Ck)UNTY  Bab  As-  E.  G.  Johusou,  A.  E.  Lawrence, 

SOCIATION.  Elyria.  Elyria. 

Toledo     Bab     Associa-  Charles  Northrup,  James  H.  Boyd, 

TioN.  Toledo.  Toledo. 

(Lucas  County.) 

Mahoning  CUounty  Bab  J.  R.  Johnston,  Guy  T.  Ohl, 

Association.  Youngstown.  Toungstown. 

l/Lxnoif     Ck>UNTY     Bab  William  Z.  Davis,  William  E.  Scofleld, 
Association.                               Columbus.  Marion. 

Miami  County  Bab  As-  George  S.  Long,  F.  C.  Goodrich, 

SOCIATION.  Troy.  Troy. 

Montoomeby       County  R.  Otto  Bauman,  Harry  M.  Routzohn, 
Bab  Association.                               Dayton.  Dayton. 

Paulding   County    Bab  P.  W.  Stumm,  G.  H.  Bayliss, 

Association.  (1907)  Paulding.  (1907)  Paulding. 

Pbeble  County  Bab  and  Elam  Fisher,  Edith  Hart, 
Law  Libbaby  As  so-                               Eaton.  Baton. 

CIATION. 
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Sandusky  County  Bab  T.  P.  Finefrock,  Joseph  R.  Bartlett, 

Association.  Fremont  Fremont 

Seneca  County  Bab  As-  Nelson  L.  Brewer,        Milton  Say  lor, 

sociATioN.  Tiffin.  Tiffin. 

Akbon     Bab     Associa-  N.  D.  Tibbals,  J.  B.  Huber, 

tion.  Akron.  Akron. 

(Summit  County.) 

Stabk  County  Bab  As-  James  J.  Clark,  Atlee  Pomerene, 

SOCIATION.  Canton.  Canton. 

Tbumbull  County  Law  Homer  E.  Stewart,       Charles  M.  Wllkins, 
AND  LiBRABY  Warrou.  Warren. 

Association. 

Union  County  Bab  As-  Leon  Idas  Piper,  J.  H.  Kinkade, 

SOCIATION.  Marysville.  Marysville. 

Wabbbn     County     Bab  J.  A.  Runyan,  George  W.  Stanley, 

Association.  (1907)  Lebanon.    (1907)  Lebanon. 

Washington  County  A.  D.  Follett,  R  A.  Underwood, 

Bab  Association.  Marietta.  Marietta. 


OKLAHOMA. 

Oklahoma    State    Bab  W.  I.  Gilbert,  C.  O.  Brown, 

Association.  Duncan.  Ardmore. 


OREGON. 

Oregon  Bar  Association.   Wirt  Minor,  Jerry  Bronaugh, 

Portland.  Portland. 

Culckamas  County  Bab  Gordon  E.  Hayes,  W.  S.  U'Ren, 

Association.  Oregon  City.  Oregon  City. 

Lane  County  Bab  Asso-  E.  O.  Potter,  John  M.  Pipes. 

ciATiON.  Eugene.  Eugene. 

Marion     Ck)UNTY     Bar  Thomas  Brown,  Grant  Corby, 

Association.  Salem.  Salem. 
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Multnomah   County  Gus  C.  Moser,  Arthur  Langguth, 

Bab  Association.  Portland.  Portland. 

Hood  River  Bab  Asso-   A.  J.  Derby,  Ernest  C.  Smith, 

ciATiON.  Hood  River.  Hood  River. 

(Wasco  County.) 

Umatilla   County   Bab    James  A.  Fee,  James  H.  Raley, 

Association.  Pendleton.  Pendleton. 

PENNSYLVANIA. 

Pennsylvania  Bar  Asso-  M.  Hampton  Todd,      William  H.  Staake, 
elation.  Philadelphia.  Philadelphia. 

Adams  County  Bab  As-  Wm.  McClean,  W.  Clarence  Sheely, 

sociATiON.  Gettysburg.  Gettysburg. 

Allegheny  County  Bab   Winfield  K.  Shiras,      Harry  G.  Tinker, 

Association.  Pittsburgh.  Pittsburgh. 

Abmstbong  County  Bab   James  W.  King,  E.  E.  Lawson, 

Association.  Kittanning.  Kittanning. 

Law     Association     of   Frank  E.  Reader,         Charles  R.  May, 

Bkaveb  County.  -  Beaver.  Beaver. 

Bebks  County  Bab  As-  Isaac  Hiester,  Thomas  K.  Leidy, 

SOCIATION.  Reading.  Reading. 

Blaib  County  Bab  As-  Adie  H.  Stevens,  Henry  A.  McFadden, 

SOCIATION.  (1907)         Tyrone.        (1907) 

Hollidaysburg. 

Bbadfobd   County   Bab  Rodney  A.  Mercur,       Stephen  H.  Smith, 
Association.  Towanda.  Towanda. 

Bucks  County  Bab  As-  Harman  Terkes,  Henry  A.  James, 

SOCIATION.  Doylestown.  Doylestown. 

Butler  County  Bab  As-  J.  D.  McJunkin,  J.  D.  Marshall, 

SOCIATION.  Butler.  Butler. 

Cambbia   Bab    Associa-  W.  Horace  Rose,  H.  H.  Myers, 

TioN.  Johnstown.  Ebensburg. 
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Cameron    County    Bab  J.  C.  Johnson,  Jay  Paul  Felt, 

Association.  Emporium.  Emporium. 

Cabbon  County  Bab  As-  Edw.  M.  Mulhearn,  Frank  P.  Sharkey, 
BOCiATioN.                          Mauch  Chunk.  Mauch  Chunk. 

Centbe  County  Bab  As-  Ellis  L.  Otvis,  A.  B.  Klmport, 

sociation.  Bellefonte.  Bellefonte. 

Chesteb    County    Law  William  M.  Hayes,  Thomas  Lack, 
AND  Miscellaneous  Li-               West  Chester.  West  Chester. 

bbaby  Association. 

Clabion    Bab    Associa-  David   Lawson,  W.  D.  Burns, 

TioN.  Clarion.  Clarion. 

(Clarion  County.) 

Cleabfield  County  Law  Allison  O.  Smith,  Benjamin  F.  Chase, 
Association.                                Clearfield.  Clearfield. 

Clinton     County     Bab  C.  S.  McCormick,  E.  P.  Geary, 

Association.  Lock  Haven.  Lock  Haven. 

Columbia   County   Bab  John  G.   Freeze,  George  E.  El  well. 

Association.  Bloomsburg.  Bloomsburg. 

Cbawfobd   County   Bab  B.  B.  Pickett,  Jr.,  E.  Lowry  Humes, 
Association.                                Meadville.  Meadville. 

Cumbebland        County  Robt.  M.  Henderson,  Conrad  Hambleton, 
Bab  Association.             (1907)         Carlisle.       (1907)        Carlisle. 

Dauphin    County    Bab  Frederick  M.  Ott,  Charles  C.  Stroh, 

Association.  Harrisburg.  Harrisburg. 

Delawabe  County  Bab  Geo.  E.  Darlington,  J.  C.  Taylor, 

Association.  Media.  Chester. 

Elk  County  Bab  Asso-  Harry  Alvan  Hall,  Fred  W.  McFarlin, 
ciATioN.                                      Ridgway.  Ridgway. 

Ebie  County  Bab  Asso-  J.  M.  Force,  C.  C.  Eaton, 

CIATION.  Erie.  Brie. 

Fayette     County     Bab  George  B.  Jeffries,  D.  W.  Henderson, 
Association.                             Uniontown.  Union  town. 
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Forest     Bar     Asbocia-  Samuel   D.    Irwin,  T.  F.  Rltchey,  * 

Tiox.  Tionesta.  Tlonesta. 

Franklin  County  Bar  O.  C.  Bowers,  Loren  A.  Culp, 

Association.  Chambersburg.  Chambersburg. 

Fulton  County  Bar  As-  J.  Nelson  Slpes,  W.  Scott  Alexander, 
BOCiATiON.                       McConnellsburg.  McConnellsburg. 

Waynesruro  Bar  Asso-  J.  B.  Donley,  James  J.  Purman, 

ciATiON.  Waynesburg.  Waynesburg. 

(Greene  County.) 

Huntingdon   County  J.  R.  Simpson,  James  S.  Woods, 
Bar  Association.                       Huntingdon.  Huntingdon. 

Indiana    County    Law  J.  N.  Banks,  Elder  Peelor, 

Association.  Indiana.  Indiana. 

Jefferson  County  Bar  E.  A.  Carmalt,  C.  C.  Benscoter, 

Association.  Brookville.  BrookviUe. 

Juniata     County     Bar  B.  F.  Burchfleld,  F.  M.  M.  Pennell, 
Association.                            Miffllntown.  Mifflintown. 

Lackawanna      County  Samuel  B.  Price,  Herman  Osthaus» 
Law    and    Library           (1907)      Scranton.       (1907)      Scranton. 
Association. 

Lancaster  Bar  Associa-  W.  U.  Hensel,  John  W.  Appel, 

TiON.  Lancaster.  Lancaster. 

(Lancaster  County.) 

Lawrence  0>untt  Bar  David  N.  Keast,  Robert  L.  Wallace, 
Association.                           New  Castle.  New  Castle. 

Lebanon    County    Bar  Charles  M.  Zerbe,  E.  W.  Miller, 

Association.  Lebanon.  Lebanon. 

Bar      Association      of  Edward  Harvey,  Frauds  O.  Lewis, 
Lehigh  County.                           Allentown.  Allentown. 

Wilkes-Barre  Law  and  Alexander  Famham,  Joseph  D.  Coons, 
Library  Association.                  Wilkes-Barre.  Wilkes-Barre. 

(Luzerne  County.) 
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Ltcomino  Law  Associa-   J.  Artley  Beeber,  John  E.  Cupp, 

TTON.  Wllllamsport  Wllllamsport. 

(Lycoming  County.) 

McKran     County     Bab  Edwin  L.  Keenan,  Guy  B.  Mayo, 

Association.  Smethport  Smethport 

MBRCiaEt  County  Bab  As-   J.  G.  White,  Virgil  L.  Johnson, 
sociATioN.                                      Mercer.  Mercer. 

Mifflin     County     Bab    (Vacant.)  M.  M.  McLaughlin, 
Association.  Lewistown. 

Montgomery   County  H.  K.  Weand,  Wm.  F.  Dannehower, 
Bar  Association.                         Norristown.  Norristown. 

Northampton      C!ountt  Henry  D.  Maxwell,  David  Bachman, 
Bab  Association.                                Easton.  Easton. 

Northumberland  0>un-   W.  H.  M.  Oram,  Harry  S.  Knight, 
TY  Law  Association.                       Shamokin.  Sunbury. 

Perry  County  Bab  As-  W.  N.  Seibert,  Jas.  M.  Bamett, 

SOCIATION.  New  Bloomfield.  New  Bloomfield. 

Law     Association     or  Samuel  Dickson,  Owen  J.  Roberts, 
Philadelphia.                         Philadelphia.  Philadelphia. 

Lawyers'  Club  of  Phil-   Francis  S.  Brown,  Henry  C.  Thompson, 
ADELPHiA.                             Philadelphia.       Jr.,     Philadelphia. 

Potter  County  Bar  As-  John  Ormerod,  A.  N.  Crandall, 

SOCIATION.  Coudersport.  Coudersport 

Law     Association     of  Guy  E.  Farquhar,  Wesley  K.  Woodbury, 
Schuylkill  County.                         Pottsville.  Pottsville. 

Snyder  County  Bar  As-   A.  W.  Potter,  Jay  G.  Weiser, 

SOCIATION.  Selin's  Grove.  Middleburg. 

Somerset   County    Bar   H.  L.  Baer,  A.  C.  Holbert, 

Association.  Somerset.  Somerset. 

Sullivan    County   Bab  Thos.  J.  Ingham,  Wm.  P.  Shoemaker, 
Association.                                La  Porte.  La  Porte. 
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Susquehanna     County  William  M.  Post,        H.  A.  Denney, 
Lboal  Association.  Montrose.  Montrose. 

Tioga  County  Bab  As-  S.  F.  Channell,  R.  K.  Toung, 

sociATiON.  Wellsboro.  Wellsboro. 

Union  County  Bab  As-  Alfred  Hayes,  Cloyd  Steininger, 

SOCIATION.  Lewisburgh.  Lewisburgh. 

Venango    County    Bab  James  S.  Carmlchael,  John  L.  Nesblt, 

Association.  Franklin.  Franklip. 

Wabben     County     Bab  W.  D.  Hinckley,  W.  S.  Clark, 

Association.  Warren.  Warren. 

Washington  Bab  Asso-   Boyd  Crumrine,  E.  D.  Murdoch, 

ciATioN.  Washington.  Washington. 

(Washington     County.) 

Wayne  County  Bab  As-  Henry  Wilson,  R.  M.  Stocker. 

SOCIATION.  Honesdale.  Honesdale. 

Westmobeland    County  t>.  S.  Atkinson,  Ralph  D.  Hurst, 

Law  Association.  Greensburg.  Oreensburg. 

Wyoming    County    Bab  Jas.  Wilson  Pratt,        H.  Stanley  Harding, 
Association.  Tunkhannock.  Tunkhannock. 

YoBR  County  Bab  Asso-  Richard  E.  Cochran,  George  Hay  Kain, 
CIATION.  York.  York. 


RHODE  ISLAND. 

The   Rhode   island   Bar   Dexter  B.  Potter,  Howard   B.   Gorham, 

Association.                               Providence.  Providence. 

Pbovidence    Bab    Club.   Dexter  B.  Potter,  Edward  I.  Brownell, 

(Providence  County.)                      Providence.  Providence. 


SOUTH  CAROLINA. 

South  Carolina  Bar  As-   John  C.  Sheppard,       John  J.  Earle, 

sedation.  Edgefield.  Columbia. 
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South   Dakota   Bar   As-   Charles  S.  Whiting,  Jno.  H.  Voorhees, 

aociatlon.  De  Smet.  Sioux  Falls. 

Bbown  Countt  Bab  As-  J.  H.  Hauser,  Charles  M.  Stevens, 
sociATioN.                                  Aberdeen.  Aberdeen. 

Davison     County     Bab  J.  L.  Hannett,  H.  B.  Hitchcock, 

Association.  Mitchell.  Mitchell. 

Minnehaha   County  E.  R.  Winans,  Jno.  H.  Voorhees, 
Bab  Association.                        Sioux  Falls.  Sioux  Falls. 


TENNESSEE. 

Bar     Association     o  f  Foster  V.  Brown,  Chas.  H.  Smith, 

Tennessee.  Chattanooga.                      Knoxville. 

Fbanklin   County   Bab  George  E.  Banks,  Jr.,  J,  W.  Crabtree, 

Association.  Winchester.                   Winchester. 

Chattanooga    Bab   and  W.  H.  Payne,  Jr.,  S.  Bartow  Strang, 

Law  Libbaby  As-  Chattanooga.                 Chattanooga. 

SOCIATION. 

(Hamilton  County.) 

MuBFBEESBOBO   Bab   As-  Horsce  E.  Palmer,  Jesse  W.  Sparks, 

SOCIATION.  Murfreesboro.                Murfreesboro. 
(Rutherford  County.) 

Memphis  Bab  Associa-  Lee  Thornton,  R.  Lee  Bartels, 

TioN.  Memphis.                      Memphis. 
(Shelby  County.) 


TEXAS. 

Texas  Bar  Association.    Yancey  Lewis,  L.  Q.  C.  Lamar, 

Dallas.  Dallas. 

Dallas     Bab     Associa-  T.  T.  Holloway,  H.  C.  Jarred, 

TioN.  Dallas.  Dallas. 

(Dallas  County.) 

Austin     Bab     Associa-   John  Dowell,  J.  W.  Maxwell, 

TION.  (1907)  Austin.        (1907)  Austin. 

(Travis  County.) 
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UTAH. 


NAMS.  PRESIDENT.  8ECBETART. 

State    Bar    Aaaociation   Wilson  I.  Snyder,         William  D.  Riter, 

of  Utah.  Salt  Lake  City.  Salt  Lake  City. 


VERMONT. 

Vermont    Bar    Aseocia-  James  K.  Batchelder,  John   H.   Mimms, 

tion.  Arlington.  St  Albans. 


VIRGINIA. 

Virginia  State  Bar  As-  Micajah   Woods,  John  B.  Minor, 

•oclatlon.  Charlottesville.  Richmond. 

Petebsbubo   Bab    Abso-  George  S.  Bernard,      Robert  Gilliam, 

ciATioN.  Petersburg.  Petersburg. 

(Dinwiddle  County.) 

Bab  Association  of  the  D.   C.   Richardson,      Maurice  A.  Powers, 
CiTT  OF  Richmond.  Richmond.  Richmond. 

(Henrico  County.) 

Lee  County  Bab  Asso-  C.  T.  Duncan,  L.  T.  Hyatt, 

CIATION.  (1907)     Jonesville.        (1907)     Jonesville. 

NoBFOLK     AND     PoBTs-  Goodrich  Hatton,         Hugh  W.  Davis, 
MOUTH   Bab   Assoc i a-  Portsmouth.  Norfolk. 

TION. 

(Norfolk  County.) 

Danville  Bab  Associa-  A.  C.  Edmunds,  D.  P.  Withers, 

TiON.  Danville.  Danville. 

( Pittsyl van  ia    County. ) 

Bab    Association    of  J.  A.  Dupuy,  G.  A.  Wingfield, 

Roanoke  Citt.  Roanoke.  Roanoke. 

(Roanoke  County.) 

Newpobt  News  Bab  As-  Robert  G.  Bickford,     William  C.  Stuart, 
soclation.  (1907)  (1907) 

(Warwick  County.)  Newport  News.  Newport  News. 
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Washington    State    Bar  J.  B.  Bridges,  C.  Will  Shaffer, 

Aesociation.  Aberdeen.  Olympla. 

Chelan  County  Bab  As-  W.  A.  Grlmshaw,  Fred  Reeves, 

sociatiox.  Wenatchee.  Wenatchee. 

JRFFEBSON  CouNTT  Bab  A.  R.  Coleman,  U.  G.  Nagey, 

Association.  Pt.  Townsend.  Pt.  Townsend. 

Kino  County   Bab   As-  Orange  Jacobs,  John  Arthur, 

sociATioN.  Seattle.  Seattle. 

Seattle    Bab    Asbocia-  L.  C.  Oilman,  R.  S.  Terhune, 

TioN.  Seattle.  Seattle. 

(King  County.) 

Kittitas    County    Bab  Austin  Mires,  Chet  Hovey, 

Association.  Ellensburg.  Ellensburg. 

PiEBCE  County  Bab  As-  Theodore  L.  Stiles,  O.  C.  Ellis, 

SOCIATION.  Tacoma.  Tacoma. 

Skagit  County  Bab  As-  J.  C.  Waugh,  Dave  Hammack, 

SOCIATION.  Mt.  Vernon.  Mt.  Vernon. 

Snohomish  County  Bab  J.  Y.  Kennedy.  W.  M.  Leise, 

Association.  Everett.  Everett 

Bab      Association     of  L.  B.  Nash,  H.  M.  Brooks, 

Spokane  County.  Spokane.  Spokane. 

Spokane    Bab    Associa-  Frank  T.  Post,  W.  H.  Winfree, 

TION.  Spokane.  Spokane. 

(Spokane  County.) 

Thurston   County   Bar  T.  N.  Allen,  George  Bigelow, 

Association.  Olympla.  Olympia. 

Walla   Walla   County  Francis  A.  Garrecht,  John  W.  Brooks, 
Bab  Association.                      Walla  Walla.  Walla  Walla. 

Whatcom   County   Bab  A.  J.  Craven,  E.  D.  Kenyon, 

Association.  Bellingham.  Bellingham. 

Whitman  County  Bab  J.  T.  Brown,  H.  M.  Love, 

Association.  Colfax.  Colfax. 
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WEST  VIRGINIA. 

NAMS.  PBB8IDBNT.  SBCBETART. 

West  Virginia  Bar  As-   G.  W.  Campbell,  Charles  McCamle, 

sedation.  Huntington.  Wheeling. 

Phiuppi   Bab   Associa-  Melville  Peck,  Harry  H.  Bjrrer, 

TiON.  Philippl.  Phillppl. 

(Barbour  County.) 

Bebkelet   CouiTTT   Bar  Stewart  W.  Walker,     L.  DeW.  Gerhardt, 
Association.  Martlnsburg.  Martinsburg. 

Bbazton    County    Bab  W.  E.  Haymond,  W.  L.  Armstrong, 

Association.  Sutton.  Sutton. 

Clarksbubo  Bab   Asso-  Jno.  J.  Davis,  L.  C.  Crlle, 

ciATioN.  Clarksburg.  Clarksburg. 

(Harrison  County.) 

Bab  Association  of  the  C.  C.  Watts,  Buckner  Clay, 

City  of  Chableston.  Charleston.  Charleston. 

(Kanawha  County.) 

Lewis  County  Bab  As-  Andrew  Edmuston,      Robt.  L.  Bland, 

sociation.  Weston.  Weston. 

Mabion  County  Bab  As-  .  W.  S.  Meredith,  Jno.  L.  Lehman, 

sociation.  Fairmont.  Fairmont. 

Mabshall  County  Bab  J.  C.  Simpson,  A.  L.  Hooton, 

Association.  MoundsYllle.  Moundsville. 

Mebceb  (Bounty  Bab  As-  Albert  W.  Reynolds,    Z.  W.  Crockett, 

SOCIATION.  Princeton.  Bluefield. 

Minebal    County    Bab  Wm.  C.  Clayton.  H.  K.  Drane, 

Association.  Keyser.  Piedmont. 

Monongalia    County  L.  V.  Kech,  John  Shrlver, 

Bab  Association.  Morgantown.  Morgantown. 

McDowell  County  Bab  Wyndham  Stokes,        Landon  C.  Bell, 

Association.  Welch.  Welch. 

Ohio  County  Bab  Asso-  Wm.  Erskine,  A.  G.  Fickelson, 

dATioN.  Wheeling.  Wheeling. 

Randolph  County  Bab  J.  F.  Harding,  W.  J.  Strader, 

Association.  Elkins.  Elkins. 
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St.    Mabts    Bab    Asso-  Jno.  F.  Barron,  J.  C.  Noland, 

ciATiON.  St.  Marys.  St  Marys. 

Tatlob  County  Bab  As-  M.  H.  Dent,  O.  B.  Wyckofl, 

80CIATI0N.  Grafton.  Grafton. 

TucKEB  County  Bab  As-  A.  R.  Stallings,  J.  Wm.  Harman, 

sociATiON.  Davis.  Parsons. 

Upshub  County  Bab  As-  A.  M.  Poundstone,  W.  B.  Nutter, 

SOCIATION.  Buclchannon.  Bucldiannon. 

Wetzel  County  Bab  As-   M.  R.  Morris,  L.  V.  Mclntlre, 

SOCIATION.  New  Martinsville.        New  Martinsville. 

Wood  County  Bab  Asso-  W.  N.  Miller,  H.  M.  Russell, 

CIATION.  Parkersburg.  Parkersburg. 


WISCONSIN. 

State    Bar   Association  Lyman  J.  Nash,  Cornelius  I.  Haring, 

of  Wisconsin.  Manitowoc.  Milwaukee. 

Dane  County  Legal  As-  Burr  W.  Jones,  John  A.  Aylward, 

SOCIATION.  Madison.  Madison. 

Eau  Claibb  County  Bab  Ira  B.  Bradford,  Frank  R.  Farr, 

Association.  Augusta.  Eau  Claire. 

La  Cbosbe  Bab  Associa-  Benjamin  F.  Bryant,   John  Brindley, 

tion.  La  Crosse.  La  Crosse. 

Milwaukee    Bab   Asso-  John  O.  Carbys,  Carl  F.  Geilfuss, 

CIATION.  Milwaukee.  Milwaukee. 

(Milwaukee  County.) 

Rock  County  Bab  Asso-  William    Smith,  Arthur  M.  Fisher, 

ciATiON.  Janesville.  JanesviUe. 

Waupaca    County    Bab   F.  M.  Guernsey,  Irving  P.  Lord, 

Association.  Clintonville.  Waupaca. 

Winnebago  County  Bar   Charles  Barber,  F.  J.  Barber, 

Association.  Oshkosh.  Oshkosh. 


MEMORANDUM  OF  SUBJECTS  REFERRED  TO 

COMMITTEES. 


Executive  Committee. 

Portion  of  President's  Address  relating  to  reorganization  of 

Association.     (See  pages  90  and  35;j.) 
Association  Law  Journal  and  employment  of  an  officer  who 

will  devote  his  entire  time  to  Association.    (See  page  91.) 

Standing  Committees. 

Jurisprudence  and  Law  Reform. 

Frequency  of  service  of  jurors  in  federal  courts.     (See  page 
89.) 

Judicial  Administration  and  Remedial  Procedure, 

Assimilation  of  practice  in  law  and  equity  in  federal  courts. 

(See  page  90.) 
Judicial  duties  by  retired  federal  judges.     (See  page  91.) 

Legal  Education  and  Admissions  to  the  Bar, 

Portion  of  1907  report  relating  to  law  degrees.     (See  page 
17,  and  1907  report  page  590.) 

Obituaries. 

To  report  names  of  deceased  members.     (See  pages  25,  515 
and  622.) 

Patent,  Trade-Marl'  and  Copyriylit  I  jaw. 

To  urge  passage  of  bill  creating  a  Vowri  of  Patent  Appeals. 
(See  pages  2(i  and  523.) 

(751) 


752     MEMORANDUM  OF  SUBJECTS  REPERRED  TO  COMMITTEES. 

To  asoertain  what  further  legislation  is  necessary  to  protect 

patentees.     (See  pages  11  and  88.) 
Recovery  at  law  of  profits  arising  from   infringement  of 

patelits.     (See  page  88.) 

Uniform  State  Laws. 

Acts  proposed  by  Committee  on  Insurance  Law  referred  to 
Commissioners  on  Uniform  State  Laws.  (See  pages  53 
and  533.) 

Special  Committees. 
Title  to  Real  Estate. 

Repeal  of  Statute  giving  secret  liens  to  United  States.  Com- 
mittee continued.     (See  pages  55  and  566.) 

Proposed  Copyright  Bill, 

Committee  continued.     (See  pages  88  and  587.) 

Remedies  for  Delays,  etc. 

Recommendation  recommitted  relating  to  submitting  ques- 
tions of  fact  to  the  jury  with  a  reservation  of  questions 
of  law.     (See  pages  46  and  550.) 

Committee  to  urge  upon  Congress  the  passage  of  recom- 
mendations approved.     (See  pages  49  and  550.) 

Reduction  of  cost  of  printing  records  in  federal  courts. 
(See  page  50.) 


ANNUAL  ADDRESSES. 


NAME.  BUBJECT. 

1879.  ESdwabd  J.  Phelps John  Marshall. 

1880.  Ck)BTLANDT  Pabkeb Alexander  Hamilton  and  William 

Paterson. 

1881.  Clabkson  N.  Potteb Roger  Brooke  Taney. 

1882.  Albxandeb  R.  Lawton James  Lewis  Petigru  and  Hugh 

Swinton  Legar6. 

1883.  John  W.  Stevenson James  Madison. 

1884.  John  F.  Dillon American  Institutions  and  Laws. 

1886.    Gbobge  W.  Biddle An  Inquiry  into  the  Proper  Mode 

of  Trial. 

1886.  Thomas  J.  Semmes The  Civil  Law  and  Codification. 

1887.  Henbt  HrrcHcocK General  Corporation  Laws. 

1888.  Geobge  Hoadlt  Codification. 

1889.  Simeon  B.  Baldwin The  Centenary  of  Modern  Gov- 

ernment 

1890.  James  C.  Cabteb The  Ideal  and  the  Actual  in  the 

Law. 

1891.  Alfbed  Russell Avoidable  Causes  of  Delay  and 

Uncertainty  in  our  Courts. 

1892.  J.  Randolph  Tuckeb British  Institutions  and  Ameri- 

can Constitutions. 

1893.  Henbt  B.  Bbown The  Distribution  of  Property. 

1894.  MooBFiELD  Stobey The  American  Legislature. 

1895.  William  H.  Tapt Recent  Criticism  of  the  Federal 

Judiciary. 

1896.  LoBD  Russell  of  Killowen, 

Lord  Chief  Justice  of  Eng- 
land   International  Law  and  Arbitra- 
tion. 

1897.  John  W.  Gbigos Lawmaking. 

1898.  Joseph  H.  Choate Trial  by  Jury. 

3899.    William  Lindsay Power  of  the  United  States  to 

Acquire   and   Govern   Foreign 
Territory. 
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YFAB.  NAME.  SUBJECT. 

1900.  George  R,  Peck The  March  of  the  Constitution. 

1901.  Charles  E.  Littlefield The  Insular  Cases. 

1902.  John  G.  Carlisle The  Power  of  the  United  States 

to  Acquire  and  Govern  Terri- 
tory. 

1903.  Le  Baron  B.  Colt Law  and  Reasonableness. 

1904.  Amos  M.  Thayer The  Louisiana  Purchase;  Its  In- 

fluence and  Development  Under 
American  Rule. 

1905.  Alfred  Hemenwat The  American  Lawyer. 

1906.  Alton  B.  Parker The  Congestion  of  Law. 

1907.  Rt.  Hon.  James  Bryce, 

British  Ambassador  to  the 

United  States The  Influence  of  National  Char- 
acter and  Historical  Environ- 
ment on  the  Development  of 
the  Common  Law. 

1908.  George  Turner The   Acquisition    of   the    Pacific 

Northwest. 
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PAPERS  READ. 

YEAR.  NAME.  SUBJECT. 

1879.  Calvin  G.  Child Shifting  Uses,  from  the  Stand- 
point of  the  Nineteenth  Cen- 
tury. 

1879.    Henry  Hitchcock   The  Inviolability  of  Telegrams. 

1879.  George  A.  Mebcer The    Relationship    of    Law    and 

National  Spirit. 

1880.  Henry  E.  Young Sunday  Laws. 

1880.  Georoe  Tucker  Bispham Rights  of  Material  Men  and  Em- 
ployees of  Railroad  Companies 
as  against  Mortgagees. 

1880.  Henby  D.  Hyde Extradition  between  the  States. 

1881.  Thomas  M.  Cooley The    Recording    Laws    of    the 

United  States. 

1881.  Samuel  Wagner The  Advantages  of  a  National 

Bankrupt  Law. 

1882.  GusTAVE  KoERNER The  Doctrine  of  Punitive  Dam- 

ages   and    its    Effect    on    the 
Ethics  of  the  Profession. 

1882.     U.  M.  Rose Titles  of  Statutes. 

1882.  Thomas  J.  Semmes The  Civil  Law  as  Transplanted 

in  Louisiana. 

1883.  Robert  G.  Street How  far  Questions  of  Public  Pol- 

icy   may    enter    into    Judicial 
Decisions. 

1883.    John  M.  Shirley The  Future  of  our  Profession. 

1883.     Simeon  E.  Baldwin Preliminary      Examinations      in 

Criminal  Proceedings. 

1883.  Seymour  D.  Thompson Abuses   of  the   Writ  of   Habeas 

Corpus. 

1884.  Andrew  Allison  . .  * The  Rise  and  Probable  Decline 

of     Private     Corporations     in 
America. 

1884.    M.  DwiOHT  Collier Stock   Dividends   and   their  Re- 
straint. 
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TEAR.  NAME.  SUBJECT. 

1884.  Simon  Stebne  The  Prevention  of  Defective  and 

Slipshod  Legislation. 

1885.  Richard  M.  Yen  able Partition  of  Powers  between  the 

Federal  and  State  Govern- 
ments. 

1885.    Reuben  C.  Benton The  Distinction  between  Legisla- 
tive and  Judicial  Functions. 

1885.  Francis  Rawle Car  Trust  Securities. 

1886.  Johnson  T.  Platt The  Opportunity  for  the  Develop- 

ment of  Jurisprudence  in  the 
United  States. 

1886.    WiLUAM  P.  Wells The  Dartmouth  College  Case  and 

Private  Corporations. 

1886.  John  F.  Dillon Law  Reports  and  Law  Reporting. 

1887.  Henrt  Jackson Indemnity  the  Essence  of  Insur- 

ance; Causes  and  Consequen- 
ces of  Legislation  qualifying 
this  Principle. 

1887.  James  K.  Edsall The  Granger  Cases  and  the  Police 

Power. 

1888.  J.  Randolph  Tucker Congressional  Power  over  Inter- 

State  Commerce. 

1888.  J.  M.  Woolworth Jurisprudence   Considered   as   a 

Branch  of  the  Social  Science. 

1889.  Henrt  B.  Brown Judicial  Independence. 

1889.  Walter  B.  Hill The  Federal  Judicial  System. 

1890.  Henry  C.  Tompkins The  Necessity  for  Uniformity  in 

the  Laws  Governing  Commer- 
cial Paper. 
1890.    DwiQHT  H.  Olmstead Land  Transfer  Reform. 

1890.  John  F.  Duncombe Election  Laws. 

1891.  Frederick  N.  Judson Liberty   of   Contract   under  the 

Police  Power. 

1891.  W.  B.  Hornblower The  Legal  Status  of  the  Indian. 

1892.  John  W.  Cart Limitations   of   the    Legislative 

Power  in  Respect  to  Personal 
Rights  and  Private  Property. 

1892.  William  L.  Sntdsr The  Problem  of  Uniform  Legis- 

lation. 

1893.  Henrt  Wade  Rogers The  Treaty-Making  Power. 
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TEAR.  NAME.  SUBJECT. 

1893.    W.  W.  McFabland The  Eivolution  of  Jurisprudence. 

1893.  U.  M.  Rose Trusts  and  Strikes. 

1894.  Hampton  L.  Carson Great  Dissenting  Opinions. 

1894.  Chabues  Claflin  Allen Injunction  and  Organized  Labor. 

1895.  WnxiAM  WiKT  Howe Historical  Relation  of  the  Roman 

Law  to  the  Law  of  England. 

1896.  RicHABD  Wayne  Pabker The  Tyrannies  of  Free  Govem- 

ment»  or  the  Modem  Scope  of 
Constitutional  Guarantees  of 
Liberty  and  Property. 

1896.    James  M.  Woolworth The  Deyelopment  of  the  Law  of 

Contracts. 

1896.    Joseph  B.  Warner The  Responsibilities  of  the  Law- 
yer. 

1896.  Montague  Crackanthorpe» 

of  the  English  Bar The  Uses  of  Legal  History. 

1897.  Robert  Mather Constitutional  Construction  and 

the  Commerce  Clause. 

1897.  Eugene  Wambauoh The   Present   Scope   of   Govern- 

ment. 

1898.  Ltxan  D.  Brewster Uniform  State  Laws. 

1898.  L.  C.  Krauthoff Malice   as   an    Ingredient   of    a 

Civil  Cause  of  Action. 

1899.  Edward  Q.  Keasbet New  Jersey  and  the  Great  Cor- 

porations. 

1899.  Sir  Wm.  Rann  Kennedy, 

Judge  of  the  English  High 

Court   The  State  Punishment  of  Crime. 

1900.  EZdward  Avert  H  ar  rim  a  n.  .  .{7  If  ra  Vires  Corporation  Leases. 

1900.    John  Bassett  Moore A  Hundred  Years  of  American 

Diplomacy. 

1900.  Richard  M.  Venable Growth  or  Evolution  of  Law. 

1901.  Richard  C.  Dale Implied  Limitations  upon  the  Ex- 

ercise of  the  Legislative  Power. 

1901.    Henrt  D.  Estabbook The  Lawyer,  Hamilton. 

1901.    Charles  J.  Hughes,  Jb The  Evolution  of  Mining  Law. 

1901.    Platt  Rogers The  Law  of  New  Conditions — 

Illustrated  by  the  Law  of  Irri- 
gation. 
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YEAB.  NAME.  SUBJECT. 

1902.     M.  D.  Chalmers, 

Parliamentary   Counsel    to 

the  Treasury  (England) .  .Codification  of  Mercantile  Law. 

1902.  Amasa  M.  Eaton The  Origin  of  Municipal  Incor- 
poration in  England  and  In  the 
United  States. 

1902.  Emlin  McClain   The    E2volution    of   the   Judicial 

Opinion. 

1903.  Sir  Frederick  Pollock, 

of  the  English  Bar English  Law  Reporting. 

1903.  William  A.  Glasgow,  Jr A  Dangerous  Tendency  of  Legis- 

lation. 

1904.  J.  M.  Dickinson The  Alaskan  Boundary  Case. 

1904.  Benjamin  F.  Abbott To  what  Extent  will  a  Nation 

Protect  its  Citizens  in  Foreign 
Countries? 

1905.  Richard  Lockhabt  Hand.  .  .Oovemment  by  the  People. 

1906.  RoscoE  Pound  The  Causes  of  Popular  Dissatis- 

faction  with   the   Administra- 
tion of  Justice. 

1906.    John  J.  Jenkins Can   Congress   Transfer   to   the 

States   its  Power  to  Regulate 
Commerce? 

1906.  Thomas  J.  Kernan The  Jurisprudence  of  Lawless- 
ness. 

1906.  George  B.  Davis Some  Recent  Progress  in  Inter- 

national Law. 

1907.  Charles  F.  Amidon The  Nation  and  the  Constitution. 

1907.  Charles  A.  Prouty A  Fundamental  Defect  in  the  Act 

to  Regulate  Commerce. 

1908.  Cornelius  H.  Hanford National  Progression  and  the  In- 

creasing Responsibilities  of  Our 
National  Judiciary. 

1908.     Eixjar  H.  Farrar The  Extension  of  the  Admiralty 

Jurisdiction  by  Judicial  Inter- 
pretation. 

1908.     Frederick  Baitsman   Are  Our  Laws  Responsible  for  the 

Increase  of  Violent  Crime? 


PAPERS  READ. 

SECTION  OF  LEGAL  EDUCATION. 

YEAB.  NAME.  SrSJECT. 

1893.     Austin  Abbott Existing  Questions  of  Legal  Edu- 
cation. 
1893.     Samuel  Williston Legal  Education. 

1893.  Emun  McClain   The  Best  Method  of  Using  Cases 

in  Teaching  Law. 

1894.  Henby  Wade  Rooebh Annual  Address  as  Chairman. 

1894.    John  F.  Dillon The  True  Professional  Ideal. 

1894.  John  D.  Lawson Some  Standards  of  Legal  Educa- 
tion in  the  West. 

1894.    Simeon  E.  Baldwin Law  School  Libraries,  and  How 

to  Use  Them. 

1894.  WooDRow  Wilson  Legal  Education  of  Undergradu- 
ates. 

1894.    John  H.  Wigmore A   Principal  of  Orthodox   Legal 

Education. 

1894.    Edmund  Wetmore   Some    of    the    Limitations    and 

Requirements  of  Legal  Educa- 
tion in  the  United  States. 

1894.  William  A.  Keener The  Inductive  Method  in  Legal 

Education. 

1895.  James  B.  Thayeb Address   as   Chairman,    on    The 

Teaching  of  English  Law  at 
I  Universities. 

1895.    Ernest  W.  Huffcut The  Relation  of  the  Law  School 

to  the  University. 

1895.     David  J.  Brewer A    Better    Education    the   Great 

Need  of  the  Profession. 

1895.    Lyman  Abbott The    Relation    of    Law    to    Our 

National  Development. 

1895.     Nathan  S.  Davis The  Importance  of  the  Study  of 

Medical  Jurisprudence  by  Stu- 
dents of  Law,  and  the  Extent 
to  which  it  should  be  Taught 
in  Schools  and  Colleges  for  the 
Education  of  such  Students. 
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YEAR.  NAME.  SUBJECT. 

1896.    Emlin  McClain   Address    as    Chairman,    on  The 

Law  Curriculum. 

1896.    Charles  M.  Campbell The  Necessity  and  Importance  of 

the  Study  of  Common-Law  Pro- 
cedure in  Legal  Education. 

1896.    Blewett  Lee  Teaching      Practice      in      Law 

Schools. 

1896.    James  Fairbanks  Colby The  Collegiate  Study  of  Law. 

1896.    Austen  G.  Pox Two    Years'    Experience    of   the 

New  York  State  Board  of  Law 
Examiners. 

1896.     J.  W.  Powell On  Primitive  Institutions. 

1896.    John  Randolph  Tucker What  is  the  Best  Training  for 

the  American  Bar  of  the  Fu- 
ture? 

1896.  George  Henry  Emmott Legal  Education  in  England. 

1897.  Henry  E.  Davis Primitive  Legal  Conceptions  in 

Relation  to  Modem  Law. 

1897.    John  A.  Finch The    Law   of    Insurance   in   the 

Law  School. 

1897.  Charles  Noble  Gregory The  Wage  of  the  Law  Teacher. 

1898.  Simeon  E.  Baldwin Address  as  Chairman,  on  the  Re- 

adjustment of  the  Collegriate  to 
the  Professional  Course. 

1898.     Edward  A.  Harbiman Educational  Franchises. 

1898.  Charles  W.  Needham Schools  of  Law:     The  Subjects, 

Order  and  Method  of  Study. 

1899.  William  Wirt  HovTE Address    as    Chairman,    on   The 

Study   of   Comparative   Juris- 
prudence. 

1899.    Thomas  Barclay  The    Teaching    of    the    Law    in 

France. 

1899.    N.  W.  HoYLEs,  Q.  C Legal  Education  in  Canada. 

1899.  Joseph  Walton,  Q.  C Notes  on  the  Early  History  of 

Legal  Studies  in  England. 

1900.  Charles  Noble  Gregory Address    as    Chairman,    on    the 

State  of   Legal    Education   in 
the  World. 

1900.     Harky  B.  Hutchins The  Law  School  as  a  Factor  in 

University  Education. 
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YBAB.  NAME.  SUBJECT. 

1900.  WiLLiAH  Draper  Lewis The  Proper  Preparation  for  the 

Study  of  Law. 

1901.  Nathan  Abbott The    Undergraduate     Study     of 

Law. 
1901.    Clarence  D.  Ashley Legal  Education  and  Preparation 

Therefor. 
1901.    Raleigh  C.  Minor The  Graduating  Examination  in 

the  Law  SchooL 
1901.    Harry  Sanger  Richards Shall  Law  Schools  Give  Credit 

for  Office  Study? 

1901.  WiixiAK  P.  Rogers Is    Law   a   Field    for   Woman's 

Work? 

1902.  Ernest  W.  Huffcut A  Decade  of  Progress  in  Legal 

Education. 
1902.    Henry  S.  Redfield A  Defect  in  Legal  Education. 

1902.  Franklin  M.  Danaher Courses  of  Study  for  Law  Clerks. 

1903.  Lawrence  Maxwell,  Jr EiXaminations  for  the  Bar. 

1903.  James  B.  Scott The  Place  of  International  Law 

in  Legal  Education. 

1904.  James  Barr  Ames Address   as  Chairman;    Review- 

ing the  actions  on  legal  edu- 
cation of  the  Association,  the 
Committees  on  Legal  Educa- 
tion and  the  Section  of  Legal 
Education,  since  1879. 

1904.  George  W.  Kibchwey The  Education  of  the  American 

Lawyer. 

1905.  Lawrence  Maxwell,  Jr Address  as  Chairman;   Advocat- 

ing a  higher  standard  of  gen- 
eral education  for  admission  to 
the  Bar. 

1905.    Nathan  Abbott Some  Questions  before  American 

Law  Schools. 

1905.    James  Parker  Hall Practice     Work     and     Elective 

Studies  in  the  Law  School. 

1905.  LuciEN  H.  Alexander Some    Admission    Requirements 

Considered  Apart  from  Educa- 
tional Standards. 

1906.  William  Draper  Lewis Address     as    Chairman;     Legal 

Education  and  the  Failure  of 
the  Bar  to  Perform  Its  Public 
Duties. 
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YEAB.  NAME.  SUBJECT. 

1906.     Eugene  A.  GiLMOBE The  Relation  of  the  University 

to  Professional  Instruction  in 
Law. 

1906.  Mabk  Nobbis  Some  Notions  about  Legal  Edu- 
cation. 

1906.  Geoboe  W.  Wall The  State  Bar  Examiner  and  the 

Law  School. 

1907.  Roscoe  Pound  Address  as  Chairman;  The  Need 

of     a     Sociological     Jurispru- 
dence. 

1907.  WiLLLAM  R.  Vance Legal  Education  in  the  South. 

1908.  Samuel  WiLLiSTON Address  as  Chairman;    The  Ne- 

cesity  of  Idealism  in  Teaching 
Law. 

1908.    William  Schofield  The  Relation  of  the  Law  Schools 

to  the  Courts. 

1908.    Kabl  von  Lewinski The    Education    of    a    German 

Lawyer. 

1908.  Andbbw  a.  Bbuce The  Relation  of  the  Bar  Exam- 
iner to  the  Law  School  and 
Legal  Education. 


PAPERS  READ. 

SECTION  OF  PATENT  LAW. 

YEAR.  NAME.  SUBJECT. 

1895.    R.  S.  Tayix)r Patent  Law  and  Practice. 

1899.    James  H.  Raymond Address  as  Chairman. 

1899.    Lester  L.  Bond Preliminary  Injunctions. 

1899.  Frederick  P.  Fish The  Conditions  under  which  Pre- 
liminary Injunctions  in  Patent 
Causes  should  be  Granted  or 
Refused. 

1899.    E.  B.  Sherman Masters  In  Chancery. 

1899.    Arthur  Steuart What    Constitutes    Invention    in 

the  Sense  of  the  Patent  Law. 

1899.  Robert  S.  Taylor Shall    There    be    One    or    More 

Special  Courts  of  Last  Resort 
in  Patent  Causes. 

1900.  Frederick  P.  Fish Address  as  Chairman. 

1900.  Lysander  Hill  Unfair  Competition  in  Trade. 

1900.  Arthur  Steuart Copyright  for  Design. 

1902.  Lester  L.  Bond Address  as  Chairman. 

1902.  Arthur  P.  Greeley Pending  Trade-Mark  Legislation. 

1902.  Arthur  Steuart Trade  Marks:    Criminal  Remedy. 

1902.    Lysander  Hill  Preliminary  Injunction  in  Patent 

Suits. 

1902.     Harold  Binney History   and   Present   Status   of 

the  Law  Relating  to  Designs. 

1902.  Arthur  S.  Browne Patent  Litigation  from  the  Ex- 
pert's Standpoint. 

1902.    Charles  Martindale Evils  of  the  Present  System  of 

Producing  Evidence  in  EJquity 
Causes  and  a  Remedy  Therefor. 

1902.     Meia'ille  Church Is  the  Entire  Jurisdiction  of  the 

Circuit  Courts  in  the  Matter  of 
Suits  for  the  Infringement  of 
Patents  Defined  by  the  Act  of 
March  3,  1897? 
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TEAS.  NAME.  SUBJECT. 

1903.    Robert  H.  Pabkinson Concerning  Federal  Trade-Mark 

Legislation:  Its  Needs,  Whence 
and  What  the  Power. 

1903,  J.  NoTA  McGiLL Liability  of  Officers  of  a  Corpora- 

tion for  Infringement  of  a 
Patent 

1904.  Edmund  Wbtmore Address  as  Chairman,  on  Some 

Suggestions  as  to  Reform  in 
Practice  and  Procedure  in 
Patent  Cases  in  the  Federal 
Courts. 

1904.  William  W.  Dodqe A   Brief  Review  of  Legislation 

Proposed  at  the  Latest  Session 
of  Congress  Pertinent  to  Pat- 
ents and  Trade-Marks. 

1905.  Charles  H.  Duell Are   any   changes   Desirable   in 

Our  Patent  System? 

1905.  Joseph  B.  Church Needed  Reforms  in  Interference 

Practice. 

1906.  Otto  R.  Barnett The   Evolution   of   the   Law   of 

Unjust  Trade  and  Unfair  Com- 
petition. 

1907.  Arthur  Steuart Common  Law  Copyright. 

1908.  Wallace  R.  Lane Certain    Phases    of    the    Prima 

Facie  Rights  of  the  Patentee. 

1908.    J.  Nota  McGnx Abolition  of  Interference  Causes 

in  the  Patent  Office. 

1908.    Douglas  Dyrenfobth The  Law's  Promise  to  the  Pat- 
entee and  Its  Fulfillment. 


PAPERS  READ. 

COMPARATIVE  LAW  BUREAU 


1908.    SunsoN  E.  Baldwin. 


SUBJECT. 

Address  as  Director;  Current 
Invents  in  World-Legislation 
and  World-Jurisprudence. 
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ASSOCIATION  OF  AMERICAN  LAWSCHDOI^. 

TEAB.  NAME.  SUBJECT. 

1902.  Joseph  H.  Beale,  Jr The    First   Year   Curriculum    of 

Law  Schools. 

1903.  Simeon  E.  Baldwin The  Study  of  Elementary  Law,  a 

Necessary  Stage  in  Legal  Edu- 
cation. 

1903.  William  S.  Cubtis Examinations  in  Law  Schools. 

1904.  Ernest  W.  Huffciit Address    as    President,    on    The 

Elective  System  in  Law  Schools. 

1904.  Habbt  S.  Richabds Entrance  Requirements  for  Law 

Schools. 

1905.  (Joint  meeting  with  Section  of 

Legal  Education.) 

1906.  Henbt  Wade  Rogers Address    as    President,    on   Law 

Schools  and  Admission  to  the 
Bar  in  the  South,  and  Law  De- 
grees. 

1906.  Floyd  R.  Mechem The   Opportunities   and   Respon- 

sibilities of  American  Law 
Schools. 

1907.  William  P.  Rogebs Address    as    President,    on    the 

Elevation  of  the  Standard  of 
Admission  to  the  Bar;  Courses 
in  Preliminary  College  Work, 
and  the  Honor  System. 

1907.  Albebt  M.  Kales The  Next  Step  in  the  Evolution 

of  the  Case  Book. 

1908.  Geobge  W.  Kirchwey Address  as  President,  on  Ameri- 

can Law  and  the  American 
Law  School. 

1908.     David  Stabb  Jordan The  University,  the  College  and 

the  School  of  Law. 
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PAPERS  READ. 

CONFERENCE  OF  COMMISSIONERS  ON 
UNIFORM  STATE  LAWS. 


teab.  name. 

1904.    Amasa  M.  Eaton 


1904.    Horace  L.  Wilgus 


1905.    Amasa  M.  Eaton 


1906.    Amasa  M.  Eaton 


1907.    Amasa  M.  Eaton 


1908.    Amasa  M.  Eaton 


subject. 

Address  as  President,  on  the  Ne- 
gotiable Instruments  Law,  The 
Torrens  Ssrstem,  Uniform  Part- 
nership Act,  Marriage  and  Di- 
vorce Laws. 

Should  there  be  a  Federal  Incor- 
poration Law  for  Commercial 
Corporations? 

Address  as  President,  on  Mar- 
riage and  Divorce  Laws,  De- 
sertion and  Non-Support  Laws, 
and  the  Negotiable  Instru- 
ments Law. 

Address  as  President,  on  Recent 
Changes  in  the  Statute  Laws 
of  the  States  Promoting  Uni- 
formity of  Legislation;  Uni- 
form Divorce  Law,  and  Deci- 
sions on  the  Negotiable  Instru- 
ments Law. 

Address  as  President,  on  The 
National  Congress  on  Uniform 
Divorce  Laws,  and  Decisions 
on  the  Negotiable  Instruments 
Law. 

Address  as  President,  on  the  Con- 
stitutionality of  the  Uniform 
Bills  of  Lading  Act;  on  Uni- 
form Law  Reporting  and  De- 
cisions on  the  Negotiable  In- 
struments Law. 
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CONFERENCE  OF  STATE  BOARDS  OF  LAW 

EXAMINERS. 

TEAS.  NAME.  SUBJECT. 

1904.    Lucius  H.  Perkins The  State  Board — ^A  Landmark 

in  Lawyer-Making. 

1904.    HoLLis  R.  Bailet Practical    Suggestions    for    the 

Conduct  of  Bar  Examinations. 

1904.    W.  E.  Walz The  Bar  Examination  from  the 

Standpoint  of  the  Law  School 

Student. 
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OFFICERS  OF 

SECTION  OF  LEGAL  EDUCATION 

1908-1909. 

Habby  S.  Richards,  Chairmany 
Madison.  Wisconsin. 

CuABLEs  M.  Hepbubn,  Secretary, 
Indiana  University,  Bloomington,  Indiana. 

FORMER  OFFICERS. 

1893-94 — Henbt  Wade  Roqers,  Chairman. 

Gbobge  M.  Shabp,  Secretary. 
1894-95 — *Jame8  Bradley  Thayer,  Chairman. 

George  M.  Sharp,  Secretary. 
1895-96 — ^Emun  McClain,  Chairman. 

George  M.  Sharp,  Secretary. 
1896-97 — *Edward  J.  Phelps,  Chairman. 

George  M.  Sharp,  Secretary. 
1897-98 — Simeon  B.  Baldwin,  Chairman. 

George  M.  Sharp,  Secretary. 
1898-99 — ^♦WiLLL^M  Wirt  Howe,  Chairman. 

George  M.  Sharp,  Secretary. 
1899-00 — Charles  Noble  Gregory,  Chairman. 

George  M.  Sharp,  Secretary, 
1900-01 — Harry  B.  Hutchins,  Chairman. 

George  M.  Sharp,  Secretary, 
1901-02 — ♦Ernest  W.  Huffctjt,  Chairman. 

Charles  M.  Hepburn,  Secretary. 
1902-03 — George  W.  Kirchwey,  Chairman. 

Charles  M.  Hepburn,  Secretary, 
1903-04 — James  Barr  Ames,  Chairman. 

Charles  M.  Hepburn,  Secretary. 
1904-05 — ^Lawrence  Maxwell,  Jr.,  Chairman. 

Charles  M.  Hepburn,  Secretary. 
1905-06 — William  Draper  Lewis,  Chairman. 

Charles  M.  Hepbukn,  Secretary. 
1906-07 — ^RoscoE  Pound,  Chairman. 

Charles  M.  Hepburn,  Secretary. 
1907-08 — Samuel  Williston,  Chairman. 

Charles  M.  Hepburn,  Secretary. 
•  Deceased. 
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OFFICERS  OF 

SECTION  OF  PATENT,  TRADE-MARK  AND  COPYRIGHT 

LAW 

1908-1909. 

Robert  S.  Taylor,  Chairman, 
Indianapolis,  Indiana. 

Otto  R.  Barnett,  Secretary. 
1515  Monadnock  Building,  Chicago.  Illinois. 

FORMER  OFFICERS. 

1894-98 — Edmund  Wetmore,  Chairman. 

WiLMARTH  H.  Thurston,  Secretary. 

1898-99 — *James  H.  Raymond,  Chairman. 
Arthur  Steuart,  Secretary. 

1899-01 — Frederick  P.  Fisii,  Chairman. 
ARTHxm  Steuart,  Secretary. 

1901-03 — •Lester  L.  Bond,  Chairman. 
Melville  Church,  Secretary. 

1903-04 — E3DMUND  Wetmore,  Chairman. 
Melville  Church,  Secretary. 

1904-05 — Robert  S.  Taylor,  Chairman. 
Melville  Church,  Secretary. 

1905-06 — Robert  S.  Taylor,  Chairman. 
Melville  Church,  Secretary. 

1906-07 — ^Robert  S.  Taylor,  Chairman. 
Melville  Church,  Secretary. 

1907-08 — Robert  S.  Taylor,  Chairman. 
Otto  R.  Barnett,  Secretary. 

*  Deceased. 
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OFFICERS  OF 

ASSOCIATION  OF  AMERICAN  LAW  SCHOOLS 

1908-1909. 

Charles  Noble  Gbeoory,  President, 
Iowa  City,  Iowa. 

WiLLLAM  R.  Vance,  Secretary -Trewurer, 
Greorge  Washington  University,  Washington,  D.  C. 

FORMER  OFFICERS. 

1900-01 — *  James  Bradl£y  Thayer,  President. 

•Ernest  W.  Hufij'cut,  Becretary-Treasurer, 
1901-02 — Emlin  McClain,  President, 

•EJrnest  W.  Huffcut,  Becretary-TrecLSurer. 
1902-03 — Simeon  E.  Baldwin,  President, 

♦Ernest  W.  Huffcut,  Becretary-Treasurer, 
1903-04 — ♦Ernest  W.  Huffcut,  President, 

William  P.  Rogers,  Becretary-Treasurer. 

1904-05 — Nathan  Abbott,  President. 

William  P.  Rogers,  Becretary-Treasurer. 

1905-06 — Henky  Wade  Rogers,  President, 

Wiixiam  p.  Rogers,  Becretary-Treasurer, 

1906-07 — ^William  P.  Rogers,  President, 

William  R.  Vance,  Becretary-Treasurer. 

1907-08 — George  W.  Kirchwey,  President. 

William  R.  Vance,  Becretary-Treasurer. 

OFFICERS  OF  THE 

CONFERENCE  OF  STATE  BOARDS  OF  LAW  EXAMINERS 

1 1904-1905. 

L.  J.  Nash,  Temporary  Chairman, 
Manitowoc,  Wisconsin. 

♦Lucius  H.  Perkins,  Temporary  Secretary. 
Lawrence,  Kansas. 

♦  Deceased.  f  ^o  session  held  in  1905,  1906,  1907  or  1908. 
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OFFICERS  OF 

CONFERENCE  OF  COMMISSIONERS  ON  UNIFORM 

STATE  LAWS. 

1908-1909. 

Amasa  M.  Eaton,  President. 
Providence,  Rhode  Island. 

Walter  George  Smith,  Vice-President, 
Philadelphia,  Pennsylvania. 

Charles  Thaddeus  Terry,  Secretary, 
100  Broadway,  New  York,  New  York. 

Francis  A.  Hoover,  Assistant  Secretary, 
1004  Mercantile  Library  Building,  Cincinnati,  Ohio. 

Talcott  H.  Russell,  Treasurer, 
42  Church  Street,  New  Haven,  Connecticut. 

FORMER  OFFICERS. 

The  first  Conference  of  Commissioners  on  Uniform  State  Laws 
was  held  at  Saratoga  Springs,  New  York,  in  August,  1892;  the 
second  at  New  York,  New  York,  in  November,  1892.  Since  then  the 
Conference  has  been  held  annually  at  the  place  of  and  immediately 
preceding  the  meeting  of  the  American  Bar  Association. 

Presidents, 

tl896-1900 — •Lyman  D.  Brewster Danbury,  Connecticut. 

1901-        — Amasa   M.   Eaton Providence,  Rhode  Island. 

Secretaries. 

1895-1898 — Frederic  J.  Stimson Boston,  Massachusetts. 

1898-1906 — Albert  Ei.  Henschel New  York,  New  York. 

1906-  — Charles  Thaddeus  Terry. New  York,  New  York. 

Assistant  Secretaries. 

1896-1898 — Albert  E.  Henschel New  York,  New  York. 

1898-1905 — J.  Moss  Ives Danbury,  Connecticut. 

1905-1906 — Glendenning  B.  Groesbeck,  Cincinnati,  Ohio. 
1906-1907 — Buchanan  Perin  Cincinnati,  Ohio. 

1907-  — Francis  A.  Hoover Cincinnati,  Ohio. 

*  Deceased. 

t  Prior  to  1896  the  Conference  was  presided  over  by  a  Chairman. 
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PROCEEDINGS 

OF  THE 

SECTION  OF  LEGAL  EDUCATION 

First  Session. 
Wednesday,  August  26,  1908,  8  P.  M. 

The  Section  waa  called  to  order  in  the  New  Washington  Hotel, 
Seattle,  Washington,  by  Samuel  Williston,  of  Massachusetts, 
Chairman  of  the  Section. 

On  motion,  Charles  B.  Ames,  of  Oklahoma,  was  made  Secretary 
of  the  meeting. 

The  Chairman  then  delivered  the  annual  address  as  Chairman 
of  the  Section. 

{The  Address  follows  these  Minutes.) 

The  Chairman : 

We  will  now  listen  to  a  paper  by  Mr.  Justice  William  Schofield, 
of  the  Superior  Court  of  Massachusetts,  on  *^  The  Eelation  of  the 
Law  Schools  to  the  Courts.'* 

William  Schofield,  of  Massachusetts,  then  read  his  paper. 
{The  Paper  follows  these  Minutes,) 

The  Section  then  adjourned  to  Thursday,  August  27,  at  3 
P.M. 

Second  Session. 

Thursday,  August  27,  1908,  3  P.  M. 

Samuel  Williston,  Chairman,  called  the  Section  to  order. 

The  Chairman: 

We  will  listen  to  a  paper  this  afternoon  by  Judge  von  Lewinski, 
of  Berlin,  on  "  The  Education  of  a  German  Lawyer .*' 

Karl  von  Lewinski,  of  Berlin,  Germany,  then  read  his  paper. 
{The  Paper  follows  these  Minutes.) 
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The  Chairman : 

Dean  Andrew  A.  Bruce,  of  the  College  of  Law  of  the  Uni- 
versity of  North  Dakota,  will  now  read  a  paper  on  "  The  Relation 
of  State  Bar  Examiners  to  the  Law  School  and  the  Cause  of 
Legal  Education/' 

Andrew  A.  Bruce,  of  North  Dakota,  then  read  his  paper. 
(llie  Paper  follows  these  Minutes.) 

Henry  Wade  Bogers,  of  Connecticut;  Roscoe  Pound,  of  Illi- 
nois, and  W.  G.  Hastings,  of  Nebraska,  were  appointed  a  com- 
mittee to  nominate  officers  for  the  ensuing  year. 

Simeon  E.  Baldwin,  of  Connecticut: 

I  would  like  to  ask  Dean  Bruce  upon  what  he  bases  his  sta- 
tistics that  only  twenty  per  cent  of  the  graduates  of  law  schools 
follow  up  the  profession  afterwards  ?  I  should  have  been  inclined 
to  think  that  fully  eighty  per  cent  did  so. 

Andrew  A.  Bruce,  of  North  Dakota : 

I  may  be  in  error  about  that;  it  was  simply  a  statement  that 
I  read  somewhere. 

Charles  Noble  Gregory,  of  Iowa: 

I  venture  to  say,  having  quite  an  intimate  acquaintance  with 
Western  law  schools,  that  Judge  Baldwin's  estimate  is  more 
nearly  correct. 

The  Chairman : 

I  received  just  before  this  meeting  from  the  Chairman  of  the 
Committee  on  Standard  Rules  for  Admission  to  the  Bar  a  printed 
report  containing  sixteen  questions  which  the  committee  desired 
to  have  this  Section  discuss.  In  view  of  the  fact  that  the  report 
has  been  received  so  late,  and  in  view  also  of  the  fact  that  only 
one  member  of  the  committee  is  present,  I  would  suggest  that  the 
consideration  of  these  questions  be  deferred  until  next  year. 

On  motion,  the  suggestion  of  the  Chair  was  adopted,  and  the 
committee  continued  for  the  purpose  of  dealing,  not  only  with 
these  questions,  but  with  the  whole  matter  originally  referred 
to  it. 

The  Chairman: 

Is  the  Committee  on  Nominations  ready  to  report? 
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Henry  Wade  Rogers,  of  Connecticut : 

The  committee  recommends  the  election  of  the  following 
officers : 

For  Chairman,  Harry  S.  Richards,  of  the  Law  School  of  the 
University  of  Wisconsin. 

For  Secretary,  Charles  M.  Hepburn,  of  the  Law  School  of  the 
University  of  Indiana. 

On  motion  the  report  was  received,  and  the  Acting  Secretary 
cast  the  ballot  for  the  election  of  the  gentlemen  named,  and  they 
were  declared  duly  elected  officers  of  the  Section  for  the  ensuing 
year. 

Henry  Wade  Rogers,  of  Connecticut: 

I  desire  to  offer  and  move  the  adoption  of  the  following 
resolution : 

Resolved,  That  the  Section  of  Legal  Education  is  of  opinion 
that  only  schools  which  have  at  least  a  three  years^  course  of  study 
for  the  degree  should  confer  the  degree  of  Bachelor  of  Laws 
(LL.  B.),  and  that  schools  having  a  shorter  course,  if  they  grant 
any  degree,  confer  that  of  Bachelor  of  Law  (L.  B.). 

On  motion,  the  resolution  was  received  and  referred  to  a  special 
committee,  consisting  of  Henry  Wade  Rogers,  of  Connecticut; 
George    P.    Costigan,    Jr.,    of    Nebraska,    and    Charles    Noble 
Gregory,  of  Iowa. 
The  Section  then  adjourned. 

Charles  B.  Ames, 

Secretary  pro  tempore. 


Section  of  Legal  Education. 

REPORT  OF   committee  ON   STANDARD  RULES   FOR  ADMISSION   TO 

THE  BAR. 

To  the  Section  of  Legal  Education,  American  Bar  Association: 

We  have  the  honor  to  report  that  we  have  gathered,  analyzed 
and  classified  the  rules  for  admission  to  the  Bar  in  the  various 
jurisdictions  of  the  United  States.  We  liad  expected  to  be  able 
to  report  for  consideration  at  Seattle  a  draft  for  the  proposed 
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standard  rules  of  admission,  but  it  has  been  impossible  this  year 
to  arrange  for  a  meeting  of  the  committee  either  in  the  East  or 
at  Seattle,  which,  in  the  judgment  of  your  committee,  is  necesr 
sary  to  enable  us  to  present  our  report  in  the  best  form  possible. 
Furthermore,  after  careful  consideration  we  are  of  opinion,  as 
stated  last  year  by  the  Chairman,  that  it  would  be  better  that  our 
draft  for  the  standard  rules  should  not  be  reported  to  the  Section 
until  after  action  by  the  Association  upon  a  number  of  important 
points  raised  by  the  report  presented  last  year  by  the  Committee 
on  Legal  Education,  and  consideration  of  which  was  deferred 
until  1908.  There  are  several  matters  discussed  therein  which 
should  either  be  incorporated  in  or  omitted  from  our  draft, 
according  to  the  action  which  the  Association  may  take  thereon. 
Then  whether  or  not  the  Association  adopts  the  recommendations 
of  the  Committee  on  Canons  of  Professional  Ethics,  including 
the  form  for  oath  of  admission  to  the  Bar,  will  necessarily  have 
some  bearing  on  one  or  more  of  the  proposed  standard  rules.  We 
accordingly  recommend  that  the  committee  be  continued,  with 
directions  to  print  and  distribute  its  report,  with  other  reports 
of  the  Association,  in  advance  of  the  1909  meeting. 

It  will  materially  aid  the  committee  in  its  work  if  members  of 
the  Section  of  Legal  Education  will  debate  and  in  a  general  way 
express  opinions  upon  a  number  of  points  which  are  now  pending 
before  us.  Accordingly,  without  any  desire  to  bind  the  Section 
or  to  limit  ourselves  in  the  matter  of  the  recommendations  which 
we  may  hereafter  make,  we  ask  for  a  general  expression  of  opinion 
upon  the  following : 

1,  Must  the  candidate  for  admission  be  a  citizen  of  the  United 
States,  or  will  a  declaration  of  intention  to  become  a  citizen  he 
sufficient  f 

2.  Must  the  candidate  he  a  citizen  of  the  state  to  the  Bar  of 
which  he  is  applying  for  admission,  or  will  mere  residence  or  the 
intention  to  maintain  his  principal  office  therein  he  sufficient? 

Consider  the  case  of  a  citizen  of  New  Jersey,  residing  in  a  New 
Jersey  suburb  of  New  York  City,  who  desires  to  maintain  an  office 
and  practice  in  the  latter. 
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S.  Of  what  should  the  proof  of  "good  moral  character" 
consist? 

It  is  well  to  bear  in  mind  that  in  some  jurisdictions  a  general  cer- 
tificate to  that  effect — one  which  is  often  given  merely  pro  forma, 
from  a  member  of  the  Bar  is  suflicient,  while  in  others  one  or  more 
affidavits  are  required,  and  in  still  others  proof  from  the  lawyer 
giving  the  certificate  or  making /the  affidavit  as  to  how  long  a  time, 
where  and  under  what  circumstances  he  has  known  the  candidate. 

4.  Shall  the  lawyer  be  designated  "  attorney  and  cownsellor-at- 
law  "  or  merely  "  attomey-at-law  "  f 

In  New  Jersey,  there  is  a  distinction  between  the  two,  the  title  of 
*'  counsellor  "  not  being  acquired  until  after  some  time  spent  at  the 
Bar  and  the  passing  of  an  additional  examination. 

5.  In  the  case  of  lawyers  removing  from  other  jvrisdictions 
and  applying  for  admission,  how  many  years  of  practice  at  the 
Bar  of  the  highest  appellate  court  of  the  state  from  which  the 
applicant  removes,  should  be  required  in  order  to  entitle  him  to 
admission  on  grounds  of  comity? 

In  some  states  the  requirement  is  three  years  and  in  others  five. 

6.  Should  a  provision  be  inserted  in  the  standard  rules  provid- 
ing that  comity  admissions  shall  not  be  extended  to  lawyers  comr 
ing  from  a  jurisdiction,  which  refuses  to  admit  on  equally  favor- 
able terms  lawyers  from  the  state  to  the  Bar  of  which  the  lawyer 
is  applying  for  admission? 

7.  Shall  the  standard  of  general  education  required  be  the 
standard  for  graduation  from  a  high  school  of  the  state  in  which 
the  applicant  resides  or  the  equivalent  of  the  completion  of  the 
first  year  in  a  college  authorized  by  the  state  to  confer  degrees — 
or  shall  the  standard  be  higher?  Is  it  better  to  designate  the 
standard  in  some  such  way  as  this  or  to  specify  particular  sub- 
jects or  their  equivalents? 

It  should  be  noted  that  all  these  differing  standards  are  now  fol- 
lowed in  different  jurisdictions. 

8.  Should  students  on  commencing  the  study  of  the  law  be 
officially  registered  with  the  clerk  of  the  court,  and  if  so  shall 
proof  of  general  education  be  required  prior  to  registration? 
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9.  Should  proof  of  moral  character  be  required  of  students  as 
a  pre-requisiie  to  regisiration? 

10.  Shall  candidates  for  admission  to  the  Bar  he  required  to 
prove,  either  attendance  at  an  approved  law  school  or  the  hofia 
fide  service  of  a  regular  clerkship  in  the  office  of  a  practicing 
attorney  during  the  entire  required  period  of  study? 

In  this  connection  it  is  well  to  note  that  the  amended  rules  of 
admission  of  the  Court  of  Appeals  of  New  York  State,  which  went 
into  effect  July  1,  1908,  provide  that  the  candidate  must  have  pre- 
pared either  in  an  approved  law  school  or  by  serving  "  a  regular 
clerkship  in  the  office  of  a  practicing  attorney/'  and  that  as  to  the 
clerkship  he  must  produce  and  file  *'  an  affidavit  of  the  attorney  or 
attorneys  with  whom  such  clerkship  was  served,  showing  the  actual 
service  of  such  a  clerkship,  the  continuance  and  end  thereof,  and 
that  not  more  than  two  months'  vacation  was  taken  in  any  one  year. 
His  own  and  the  attorney's  affidavit  must  also  show  "  that  during 
the  entire  period  of  such  clerkship,  except  during  the  stated  vacation 
time,  the  applicant  was  actually  employed  by  said  attorney  as  a  reg- 
ular law  clerk  and  student  in  his  law  office,  and,  under  his  direction 
and  advice,  engaged  in  the  practical  work  of  the  office  during  the 
usual  business  hours  of  the  day." 

Those  who  desire  to  investigate  this  subject  more  fully  will  find  a 
brief  of  statutes  and  authorities,  American  and  English,  in  re  what 
constitutes  "  a  regular  clerkship  "  in  A.  B.  A.  Reports  for  1905,  Vol. 
XXVIII,  pp.  635-642. 

11.  What  length  of  time  should  he  recommended  in  the  pro- 
posed standard  rules  for  the  study  of  the  law  f 

Query:  With  the  leading  medical  colleges  requiring  four  years, 
and  with  a  fifth  year  in  contemplation,  and  with  the  period  of  study 
for  the  ministry  in  some  denominations  even  longer  than  this,  and 
with  knowledge  of  the  fact  that  in  England  five  years'  service  of 
a  clerkship  in  an  office  is  necessary  for  admission  even  as  a  solicitor, 
should  the  American  Bar  Association  be  satisfied  to  recommend  as  a 
standard  but  a  three  years'  course? 

12.  Upon  what  subjects  should  candidates  for  final  examina- 
tion he  prepo/redf 

The  following  are  suggested  for  tentative  consideration: 
Constitutional  law,  including  the  constitutions  of  the  United  States 
and  ....    (the  candidate's  state).  Equity,  the  Law  of  Real  and 
Personal    Property,    Evidence,    Decedents'    Estates,    Landlord    and 
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Tenant,  Contracts,  Partnership,  Corporations,  Crimes,  Torts,  Domes- 
tic Relations,  Common  Law  Pleadings  and  Practice,  Federal  and 
State  Practice,  Professional  Ethics,  the  Federal  Statutes  relating  to 
the  Judiciary  and  to  Bankruptcy,  and  the  development  in  ...  . 
(the  candidate's  state)  of  the  principles  of  the  law,  as  exemplified 
by  the  decisions  of  its  highest  appellate  court  and  by  statutory 
enactments. 

13.  Should  a  candidate  be  required  to  announce  his  application 
for  admission  in  a  professional  or  other  journal,  and  if  so  in  one 
published  in  his  home  county  or  in  one  of  general  state  circula- 
tion that  all  su^h  wnnouncements  may  appear  together? 

IJf,  Is  it  better  that  the  members  of  the  Board  have  a  fixed 
salary,  or  that  the  fees  paid  by  candidates  be  divided  among 
them? 

15,  What  should  be  the  amount  of  the  examination  fee  paid 
by  candidates? 

16.  How  many  persons  make  the  most  effective  board? 

In  New  York  and  Maryland  there  are  three  members  of  the  board, 
in  Pennsylvania  and  Illinois  five,  in  Ohio  ten,  etc. 

Perhaps  those  present  at  the  Seattle  meeting  will  aid  the  com- 
mittee by  making  suggestions  upon  other  points  for  incorporation 
in  the  proposed  standard  rules  of  admission. 

LuciEN  H.  Alexander,  Pennsylvania,  Chai/rman, 

Lawrence  Maxwell,  Jr.,  Ohio, 

Wesley  W.  Hyde,  Michigan, 

George  W.  Wall,  Illinois, 

Frank  Irvine,  New  York, 

Henry  H.  Ingersoll,  Tennessee, 

Hollis  R.  Bailey,  Massachusetts. 

August,  1908. 


THE  NECESSITY  OF  IDEALISM  IN  TEACHING  LAW. 

Chaieman's  Address. 

BY 

SAMUEL  WILLISTON, 

OF  HABVABD  UNIVERSITT  LAW  SCHOOL. 

By  idealism  in  teaching  law  I  mean  aiming  to  teach  the  law 
as  it  ought  to  be  rather  than  simply  as  it  is.  Last  year,  when  I 
listened  to  the  brilliant  papers  read  at  the  meeting  of  the  Asso- 
ciation of  American  Law  Schools  and  at  the  meeting  of  this 
Section,  my  ideas  did  not  crystallize  quickly  enough  to  enable 
me  to  express  them  in  the  discussion  which  followed  the  reading 
of  the  papers.  But  when  it  became  my  duty  to  deliver  an 
address  this  year  I  determined  to  express  some  ideas  which  those 
papers  suggested  to  my  mdnd. 

The  stress  laid  by  one  of  the  papers  on  exact  information 
about  existing  law  on  the  part  of  the  student,  excessive  stress  as 
it  seemed  to  me,  and  assuming  as  a  standard  for  the  student's 
knowledge  a  degr^^e  of  exact  and  detailed  learning  in  fact  pos- 
sessed by  nobody,  student,  lawyer  or  judge,  and  the  suggestions 
in  another  of  these  papers  on  the  importance  of  understanding 
the  sociological  effect  of  our  rules  of  law,  and  of  grasping  the 
conception  of  justice  which  considers,  not  simply  the  individuals 
to  a  dispute,  but  society  as  well,  both  have  led  me  to  consider  the 
proper  aim  of  the  teacher  and  to  express  my  belief  that  he  must 
constantly  keep  in  mind  and  bring  forward  in  his  teaching  the 
ideal  rules  to  govern  his  subject.  This  means  that  he  must  keep 
his  own  mind  and  that  of  his  students  constantly  addressed  to 
the  general  rule,  free  from  arbitrary  exceptions,  and  must  use 
particular  cases  to  bring  the  rule  out,  rather  than  emphasize  the 
importance  of  inconsistencies  and  peculiarities.  For  the  ideal  of 
the  law  is  towards  a  few  general  principles,  while  in  practice, 
with  the  increasing  complexity  of  human  affairs,  the  number  of 

(780) 


SAMUEL  WILLI8T0N.  781 

minor  rules  and  applications  is  always  increasing.  I  must  guard 
against  possible  misconception,  however,  by  saying  that  teaching 
should  not  deal  with  abstract  general  rules  apart  from  their 
concrete  applications.  Good  teaching  of  law  I  believe  always 
occupies  itself  with  the  concrete,  but  each  state  of  facts  con- 
sidered must  be  used  to  develop  a  theory  or  tested  by  a  theory ; 
otherwise  memory,  not  reason,  will  be  the  faculty  to  which 
appeal  is  made. 

All  will  agree,  I  think,  that  the  law  school  must  aim  to  give  a 
training  which  will  give  both  power  of  reasoning  in  dealing  with 
a  new  question  and  also  as  considerable  a  stock  of  positive  knowl- 
edge as  possible.  Most  lawyers  will  agree  that  the  first  is  more 
important  than  the  second;  and  it  has  always  been  recognized 
that  the  mastery  of  the  general  principles  of  law  and  the  logical 
faculty  to  follow  these  principles  to  their  legitimate  consequences 
is  what  gives  power  to  a  lawyer,  rather  than  a  great  store  of 
knowledge  of  the  law  on  particular  points — valuable  as  such 
knowledge  is.  1  have  noticed,  however,  that  not  infrequently, 
though  somewhat  inconsistently,  lawyers  who  are  notable  for 
power  of  the  sort  of  which  I  speak  are  rather  disposed  to  lay 
down  to  yoimger  men  in  the  profession  or  studying  for  it  a 
positive  statement  of  a  conclusion,  than  to  incite  them  to  travel 
the  road  which  leads  to  power.  For  instance,  in  the  preface  to 
a  well-known  and  very  valuable  book,  the  author  (now  deceased), 
in  explaining  his  method  of  work,  states  that  he  made  it  a  rule 
never  to  take  anything  on  a  second-hand  statement,  but  to  ex- 
amine the  original  anthorities  and  discover  by  analyzing  them 
the  principles  governing  the  subject.  But  he  also  advocated  the 
recognition  of  jurists  whose  writings,  like  those  of  the  Roman 
jurists,  should  be  authoritative.  The  method  which  he  found 
so  efficacious  in  his  own  case  he  did-  not  urge  upon  others.  My 
first  ground,  then,  for  urging  the  study  of  the  law  as  it  ought  to 
be  is  that  power  is  thus  best  attained.  The  mind  is  occupied 
with  broad  principles  and  their  application.  It  may  be  said  that 
it  is  worse  thim  telling  a  twice-told  tale  to  urge  that  stress  should 
be  laid  on  the  principles  and  rules  of  law,  rather  than  upon  their 
particular  applications,  but  my  preachment  goes  somewhat  be- 
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yond  this.  What  principles  shall  be  taught?  Formulae  that  are 
repeated  constantly  by  courts  and  text-writers,  and  which  are 
either  so  vague  or  subject  to  so  many  exceptions  as  to  give  no 
answer,  or  possibly  an  incorrect  answer,  when  applied  to  an  actual 
problem  ?  Legal  maxims  furnish  abundant  illustrations  of  this 
kind  of  legal  principles.  Most  will  concede  that  such  principles 
are  not  what  students  should  be  fed  on,  but  rather  the  principles, 
whether  clearly  formulated  or  not  by  courts  and  text^writers, 
which  underlie  the  decisions.  But  what  if  the  decisions  on  a 
given  subject  are  in  strict  conformity  with  no  principle,  perhaps 
because  the  subject  has  not  been  worked  out  so  fully  by  the 
courts  that  a  general  principle  can  be  evolved  from  the  decisions, 
perhaps  because  tw"o  or  more  principles  really  inconsistent,  but 
not  acknowledged  to  be  so,  are  applied.  Again,  suppose  decisions 
do  conform  to  some  rule,  but  the  rule  seems  to  violate  sound 
views  of  political  economy,  or  not  to  conform  to  the  usages  or 
requirements  of  business.  Suppose,  further,  that  a  principle 
may  be  traced  or  found  clearly  stated  in  one  line  of  cases,  but 
other  lines  of  cases  presenting  diiferent  facts,  but  logically 
involving  the  same  principle,  reach  a  different  result.  Lastly, 
suppose  on  the  same  state  of  facts  authorities  in  different  juris- 
dictions are  wholly  in  conflict.  In  such  cases,  and  these  oases 
recur  almost  daily  in  a  law  teacher's  work,  what  is  he  to  do?  My 
contention  is  that  he  should  teach  the  principles  that  ought  to 
underlie  his  subject  and  test  actual  decisions  thereby.  Emphasis 
on  legal  principles  I  do,  therefore,  assume  as  a  matter  of  course, 
and  going  beyond  that  my  plea  is  for  the  unrecognized  principle 
and  the  half -recognized  principle,  which,  though  but  partially 
perceived  or  admitted,  or  even  flatly  denied,  by  the  courts,  must 
nevertheless  prevail  before  an  ultimately  satisfactory  conclusion 
can  be  reached. 

Besides  the  added  power  which  is,  I  believe,  to  be  gained  by 
students  trained  to  search  for  fundamentally  sound  principles, 
another  reason  in  support  of  my  text  is  that  we  must  prepare 
our  students  to  practice  the  law  as  it  is  going  to  be  in  the  future, 
not  simply  as  it  is  now.  A  young  man  may  look  forward  to 
forty  years  of  practice,  and  he  will  have  but  one  law  school  train- 
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in^,  wliieh  must  give  him  an  education  for  the  whole  period,  and 
as  to  the  reply  tliat  is  likely  to  he  made  to  this  point,  namely, 
that  a  law3'er  is  learning  law  constantly,  and  that  if  the  law 
Si'hool  equips  him  with  a  knowledge  of  the  law  as  it  is  when  he  is 
in  the  law  school  he  m»y  be  trusted  to  learn  the  law  as  it  de- 
velops during  his  future  career,  I  wish  to  make  this  comment. 
Afost  law  students  when  they  graduate  from  a  three  years'  course 
at  a  law  school  know  more  of  the  theory  of  law  than  they  ever 
will  know  again.  If  a  series  of  questions  upon  all  branches  of 
theoretical  law  were  set  to  every  lawyer  at  some  time  during  his 
career,  the  time  at  which  almost  all  men  would  do  their  best  is 
at  the  close  of  their  course  in  the  law  school.  I  have  suflBcient 
connection  with  practice  of  the  law  and  intercourse  with  practic- 
ing lawyers  to  be  able,  I  think,  to  compare  them  fairly  with  my 
pupils,  and  I  feel  perfectly  satisfied  that  the  law  students  I  see 
at  the  end  of  their  third  year  are  better  informed  on  questions 
of  legal  theory  than  the  practitioners.  In  their  years  of  profes- 
sional work  lawyers  learn  practice,  as  distinguished  from  law, 
gain  vastly  in  judgment  and  power  of  applying  their  legal  knowl- 
edge to  particular  facts  before  them,  and  often  on  special 
branches  of  law  with  which  their  practice  constantly  deals,  they 
may  increase  their  knowledge  of  pure  theory.  Moreover  there 
are  doubtless  exceptions.  A  few  men  with  strong  natural  bent 
for  the  theory  of  law  are  constantly  increasing  their  store  of  this 
kind  of  knowledge.  Such  men  are  apt  to  become  judges  or  teach- 
ers of  law  and  are  less  often  found  among  those  engaged  in  active 
practice. 

The  failure  of  most  practitioners  to  increase  their  learning 
is  a  necessary  consequence  of  their  environment.  For  I  agree 
with  the  statement  in  one  of  the  papers  of  last  year  that 
it  is  not  possible  for  most  young  men,  who  go  into  busy 
offices,  to  engage  in  the  systematic  study  of  law.  As  the  author 
of  the  paper  said,  it  is  not  simply  a  difficult  thing  to  do — ^it  is  an 
impossibility.  He  did  not  add,  but  he  might  well  have  done  so, 
that  the  impossibility  does  not  cease  when  the  young  man's  years 
increase.  To  make  good  his  place  in  the  profession  he  must 
devote  his  energies  to  the  particular  work  entrusted  to  him,  and 
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only  in  rare  instances  will  this  work  be  of  such  a  character  as  to 
develop  a  systematic  and  rounded  knowledge  of  the  law.  The 
more  successful  the  young  lawyer  the  greater  the  pressure  of 
work  driving  him  to  be  content  in  each  case  with  only  so  much 
law  as  that  case  requires;  to  take  the  law  that  the  case  does 
require,  not  as  part  of  a  whole,  with  some  reflection  upon  the 
relation  of  the  part  to  the  whole,  but  as  a  definite  rule,  arbitrary 
if  you  please,  but  conclusive.  I  think  there  is  an  indisposition 
among  practicing  lawyers  of  mature  years  to  concern  their  minds 
with  considerations  of  the  relation  of  particular  rules  to  large 
general  principles.  It  is  enough  that  in  the  particular  case  the 
rule  is  well  settled.  As  a  very  able  practitioner  said  in  a  lecture 
recently  delivered  to  law  students,  "It  is  not  for  me  to  make 
jurisprudence,  but  to  state  it."  I  believe  that  most  kinds  of 
practice  foster  this  tendency.  Especially  the  pressure  of  time 
makes  it  essential  for  most  lawyers  to  confine  themselves  as  nar- 
rowly as  possible  to  what  is  necessary  for  the  matter  in  hand. 
As  time  goes  on  and  the  busy  young  man  gets  older,  he  is  very 
likely  to  hire  a  young  man  to  make  the  examination  of  the  law 
necessary  for  his  cases,  and  more  and  more  coacem  his  own 
mind  with  other  matters  than  reasoning  upon  systematic 
jurisprudence. 

A  young  man  in  a  law  school,  then,  is  not  simply  making  a 
beginning  in  his  professional  studies.  He  is,  in  the  generality 
of  cases  getting  the  only  systematic  study  of  law  he  will  ever  get. 
This  must,  I  think,  always  be  borne  in  mind  when  any  question 
regarding  curriculum  or  methods  of  education  is  under  considera- 
tion. This  is  why  the  devotion  of  a  large  part  of  a  student's 
time  to  questions  of  practice  is  a  mistake.  The  student  will 
learn  that  later.  There  are  other  things  he  must  learn  in  the 
law  school  or  never  learn  at  all,  and  for  which  three  years  is  none 
too  long  a  period.  The  theory  of  law,  then,  which  the  law  school 
tries  to  instil  into  its  students,  is  not  a  mere  temporary  equip- 
ment to  serve  at  the  outset  until  something  better  can  be  ac- 
quired. Though  the  equipment  gained  in  the  law  school  is  not 
all  that  the  lawyer  needs,  for  he  must  be  equipped  in  other  ways, 
his  outlook  on  systematic  jurisprudence  not  only  at  the  begin- 
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ning,  but  during  his  whole  career,  is  largely  controlled  by  what 
he  gained  at  the  law  school.  The  law  school  must  give  him,  not 
only  what  will  help  him  at  the  beginning  of  his  professional 
career,  but  what  will  serve  him  thirty  or  forty  years  later.  If 
attention  is  too  closely  fixed  on  the  peculiarities  and  exceptions 
and  qualifications  with  which  law  books  are  filled,  or  rather  if  in 
dealing  with  all  these,  the  theoretically  correct  is  not  constantly 
kept  in  view  and  used  as  a  test  to  be  constantly  applied,  not  only 
will  the  student  lack  a  guiding  thread  co-ordinating  his  knowl- 
edge, but  the  knowledge  which  he  does  acquire  will  be  of  a  kind 
likely  to  lose  its  value,  at  least,  in  part.  He  will  be  in  the  posi- 
tion of  the  yoimg  lawyer  who  knew  the  statutes,  but  was  weak  on 
the  common  law.  The  legislature  might  repeal  all  he  knew  in  a 
day,  and  certainly  would  repeal  a  good  part  of  it  in  the  course 
of  no  great  number  of  years.  How  great  are  the  developments 
in  the  law  in  the  last  forty  years.  In  some  instances,  as  in  the 
law  governing  the  obligations  of  public  service  companies,  the  law 
governing  labor  disputes  and  the  law  governing  fair  trade  dis- 
putes, the  development  amounts  almost  to  the  creation  of  new 
topics  in  the  law ;  but  even  in  portions  of  the  law  where  the  same 
problems  have  been  discussed  for  centuries,  important  changes 
have  taken  place  and  are  taking  place.  If  emphasis  is  laid  from 
the  outset  on  the  flux  in  the  law,  and  its  tendency  to  perfect 
itself,  and  a  primary  aim  be  to  elucidate  what  in  each  case  is  the 
absolutely  sound,  as  distinguished  from  the  established  doctrine, 
the  young  lawyer  will  be  better  prepared  to  take  a  leading  part 
in  the  changes  and  developments  of  the  next  forty  years  than  if 
inculcating  the  law  as  it  was  when  he  was  educated  had  been  the 
sole  or  the  primary  aim  oj  his  instructors. 

By  this  I  do  not  mean  teaching  hazy  or  indefinite  principles  of 
general  morality  and  benevolence.  Quite  the  contrary;  and  I 
urge  as  an  added  reason  for  teaching  the  law  as  it  ought  to  be 
greater  simplicity  and  exactness.  Many  things  in  tlie  law  as  it  is 
are  exceedingly  nebulous  or  contradictory.  In  the  law  as  it  ought 
to  be,  though  difficult  questions  of  fact  and  of  degree  cannot  be 
avoided,  uncertainty  in  the  principle  to  be  applied  cannot  be 
tolerated.  Logic  is  to  be  followed  j-emorselessly  to  its  final  results 
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unless  very  good  cause  can  be  shown  to  the  contrary.  Kules  not 
ordinarily  regarded  as  associated,  hut  having  in  fact  a  logical 
bearing  u|)on  eacli  other  must  be  e()in])ared.  For  instance,  if  tlie 
broad  view  be  taken  of  the  tort  of  negligence  sanctioned  by  the 
well-known  decision  of  Heaven  vs.  IVnder,  is  the  rule  consistent 
which  almost  universally  prevails  in  the  law  of  negotiable  paper 
and  in  many  jurisdictions  as  a  general  principle  that  the  rights 
of  a  bona  fide  purchaser  for  value  are  not  to  l^  impugned  by  proof 
that  he  was  negligent  in  failing  to  discover  facts  which  would 
have  disclosed  the  equitable  right  of  another  ?  Is  the  nile  of  dam- 
ages that  a  plaintiff  cannot  recover  damages  for  consequences  of 
a  wrongful  act  which  he  might  reasonably  have  avoided  consisteut 
with  the  rule  laid  down  by  the  English  and  other  courts  that 
when  one  party  to  a  contract  repudiates  it  the  other  may  continue 
to  perform  it  at  the  expense  of  the  repudiator  ?  Other  illustrations 
will  readily  occur  to  your  minds,  where  doctrines  have  grown  up 
without  reference  to  one  another,  and  where  the  final  result  of 
the  growth  is  two  rules,  which  if  not  actually  inconsistent,  at 
least  may  so  far  have  that  appearance  as  to  require  comparison 
and  discussion. 

I  do  not  mean  to  suggest  that  logic  is  the  sole  basis  of  the  law. 
But  I  do  mean  to  say  that  if  a  doctrine  is  illogical  or  inconsistent 
with  other  principles  in  the  law  the  burden  is  upon  a  defender 
of  the  doctrine  to  show  cause  why  it  should  not  be  modified  so  as 
to  harmonize  with  the  rest  of  the  structure.  I  am  familiar  with 
the  saying  that  the  common  law  is  founded  upon  experience,  not 
upon  logic,  but  to  assume  that  there  is  some  weighty  reason  of 
experience  for  every  anomalous  doctrine  is  to  adopt  a  wholly 
unscientific  attitude  of  mind — to  substitute  faith  for  inquiry,  a 
faith,  moreover,  which  can  be  demonstrated  by  the  growth  of  the 
law  in  the  past  to  be  unwarranted.  That  the  law  has  changed 
and  changed  rapidly  in  the  past  and  changed  for  the  better 
points  to  further  changes  and  improvements  in  the  future.  That 
the  changes  may  be  improvements,  we  must  w^eigh,  try  and  ques- 
tion what  we  have,  not  treat  it  as  soirietliing  which  must  neces- 
sarily have  a  good  reason  IxH^ause  it  exists.  Judges  are  human 
and  hence  prone  to  err.     Frequently  their  experience  has  not 
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been  such  as  to  enable  them  to  deal  with  questions  of  business 
usage  successfully.  Ijorcl  Holt's  fulmination  against  promissory 
notes  and  many  modem  judicial  pronouncements  on  bills  of 
lading  as  a  means  of  transferring  property  are  for  instance 
founded  on  inexperience  rather  than  on  experience. 

Still  another  reason  for  laying  stress  u|>on  the  ideal  rule 
arises  from  the  nature  of  the  government  of  the  United  States. 
Each  state  has  a  jurisprudence  of  its  own.  In  the  larger  and 
older  states  it  is  already  possible  to  construct  a  systematic  state- 
ment of  law,  without  going  beyond  the  boundaries  of  the  state. 
This  fact,  which  has  been  suggested  as  a  reason  for  laying  stress 
upon  local  law,  seems  to  me  a  reason  for  tlie  opposite  course. 
As  we  cannot  avoid  having  fifty  jurisdictions,  more  or  less,  we 
must  do  everything  possible  to  avoid  unnecessary  diversities  in 
those  jurisdictions.  Our  business  more  and  more  disregards 
state  lines.  It  will  be  a  great  evil  if  the  tendency  of  the  law  in 
the  several  states  is  towards  increasing  diversity.  Yet  this  must 
be  the  tendency  if  the  law  student  in  each  state  has  his  mind 
directed  solely  or  primarily  towards  local  law;  for  as  the  states 
become  older  the  practicing  lawyer  will  less  and  less  be  driven  to 
examine  the  reports  of  other  states  and  correct  their  local  pecu- 
liarities of  his  own  ideas  and  those  of  the  courts  before  which  he 
argues.  The  evil  cannot  be  wholly  overcome;  but  if  the  law 
schools,  instead  of  attempting  merely  to  present  a  photograph  of 
the  local  situation,  emphasize  the  general,  rather  than  the  par- 
ticular, the  right,  rather  than  the  merely  peculiar,  something 
will  be  gained.  The  influence  of  the  law  teacher  in  shaping  the 
law  is  far  less  obvious  than  that  of  a  judge,  but  it  is  none  the  less 
real,  and,  because  the  teacher  has  a  freer  hand  than  the  judges 
of  today  generally  can  have,  he  has  correspondingly  more  power. 
If  a  law  school  which  feeds  a  local  Bar  sends  out  its  students 
imbued  with  a  belief  in  a  uniform  legal  principle,  many  of  them 
will  retain  that  belief.  It  will  become  the  accepted  doctrine  of 
the  Bar  and  in  time  of  the  Bench.  When  the  graduates  of  a  law 
school  are  widely  scattered,  the  influence  which  the  school  may 
exert  upon  the  law  cannot  easily  be  overestimated. 

But  it  will  be  asked  by  what  test  shall  the  law,  as  it  ought  to 
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be,  be  recognized,  and  what  measure  shall  be  applied  to  the  law 
as  it  is  to  determine  its  shortcomings  ?  Each  teacher  must  find 
his  own  test  and  his  pupils  must  be  the  judges  of  its  correctness. 
If  they  are  given  the  raw  material  of  the  decisions,  their  judg- 
ment as  to  whether  the  teacher's  line  of  thought  is  wise  or  foolish 
will  be  just  and  without  appeal.  Various  things  must  enter  into 
the  construction  of  the  measuring  rod  by  which  the  teacher  must 
determiiie  the  correctness  of  legal  standards.  Professor  Pound 
spoke  interestingly  last  year  of  the  need  of  thought  on  sociolog- 
ical problems  connected  with  the  law.  On  such  questions  as  the 
law  of  fellow-servants  and  the  liability  generally  of  employers  for 
accidents,  the  law  of  inheritance  and  taxation,  the  law  governing 
monopolies  and  public  service  coinpanit^,  the  common  law  theoi-y 
of  the  same  rights  and  liabilities  for  every  class  and  every  indi- 
vidual is  being  attacked  and  to  some  extent  successfully.  Such 
subjects  cannot  be  well  taught  by  one  who  is  ignorant  of  the 
theory  of  social  justice  behind  the  attacks.  Whether  he  agrees  or 
disagrees  with  the  theory  is  for  my  purpose  immaterial.  He 
must  have  a  theory  of  his  own,  which  he  can  defend  against  the 
strongest  arguments  which  either  he  or  his  pupils  can  bring  for- 
ward. The  essential  thing  is  that  the  class  shall  have  before  it 
the  soundest  reasons  for  and  against  apparent  tendencies,  so  that 
they  may  exercise  their  own  judgment,  with  the  aid  of  the 
teacher,  upon  what  the  future  is  likely  to  bring  forth.  But  it  is 
not  every  topic  of  the  law  that  involves  a  conflict  between  indi- 
vidualistic theories  of  justice  and  the  welfare  of  society  as  a 
whole.  There  are  other  topics,  a  correct  understanding  of  whidi 
involves  questions  of  economic  theory  of  a  different  sort;  others 
where  the  question  is  primarily  ethical ;  others  still  where  the  con- 
formity of  the  law  to  business  usage  furnishes  the  standard  by 
which  the  law  must  be  tested.  But  it  is  the  consistency  and  co- 
herency of  rules  of  law  and  decisions  with  one  another  that  will 
most  constantly  form  the  subject  of  examination.  As  Professor 
Langdell  said  many  years  ago,  "  I^gal  principles  are  much  fewer 
than  is  ordinarily  supposed,  the  infinite  applications  of  the  same 
rule  and  its  frequent  reappearance  in  what  are  roughly  classed  as 
different  topics  tending  to  accentuate  the  error." 
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It  is  a  fascinating,  though  somewhat  fanciful  theory,  to  con- 
template an  absolute  unity  in  all  law;  the  same  principle  govern- 
ing the  same  set  of  facts  in  every  jurisdiction  and  leading  to  the 
same  conclusion ;  and  all  the  principles  of  the  law  mutually  con- 
sistent, coherent  and  interdependent.  The  idea  is  fanciful,  for 
as  long  as  there  are  fundamental  differences  in  the  social  and 
business  customs  of  countries  and  in  their  ethical  ideals,  the 
right  legal  principle  for  one  country  will  not  necessarily  be  right 
for  another.  But  though  the  idea  is  fanciful  in  its  literal  exact- 
ness, if  the  unity  of  the  law  be  regarded  as  the  limit  towards 
which  human  law-giving  slowly  approaches,  the  idea  is  both  true 
and  fruitful.  It  may  teach  us,  for  instance,  the  best  way  to 
study  comparative  law.  If  in  studying  the  law  of  France  or 
Germany  we  are  merely  seeking  to  learn  the  law  of  those  coun- 
tries as  it  is,  we  shall  probably  get  little  of  value.  Our  positive 
accomplishment  is  likely  to  be  small,  considering  the  difficulties 
of  mastering  a  different  legal  system,  where  not  only  the  same 
things  have  different  names,  but  where  frequently  no  analogous 
doctrine  exists  to  something  of  importance  in  our  law,  and  where 
still  more  frequently  this  seems  to  be  true,  but  is  not.  If,  how- 
ever, our  aim  is  to  find  the  principle  that  should  of  right  govern 
a  given  state  of  facts,  and  our  own  decisions  and  foreign  books 
are  alike  merely  to  guide  us  to  that  result,  we  may  gain  much 
from  the  study,  at  least,  of  such  portions  of  foreign  law  of  which 
it  can  be  said  that  a  given  state  of  facts  gives  a  problem  to  be 
solved,  identical  or  nearly  so  with  that  which  would  be  presented 
in  our  law.  Incidentally  the  by-product  of  a  knowledge  of  the 
foreign  law  as  it  is  will  not  be  much  less  than  if  that  had  been 
our  sole  object. 

As  an  illustration  of  what  I  mean  consider  the  law  of  partner- 
ship. If  the  law  consistently  recognized  that  a  partnership  is  an 
entity  or  individual  distinct  from  the  partners  which  compose  it, 
many  of  the  most  troublesome  questions  in  this  branch  of  law 
would  disappear  or  become  simple.  This  is  the  conception  of  a 
partnership  in  the  business  world,  and  no  satisfactory  settlement 
of  the  legal  problems  of  the  subject  can  be  had  until  the  law 
finds  its  highest  office  is  to  make  smooth  the  way  of  business 


790  chairman's  address. 

usage,  rather  than  to  endeavor  to  thwart  it.  The  law  cannot 
wholly  escape  recognition  of  the  entity  of  the  firm.  Especially 
in  questions  of  bankruptcy  it  has  been  recognized,  but  for  the 
most  part  the  common  law  governing  joint  contractors  has  been 
thought  a  sufficient  reservoir  of  principle.  Now,  if  throughout 
a  course  in  partnership  the  decisions  of  the  courts  be  examined 
with  a  view  to  determine  to  what  extent  the  conclusions  reached 
are  logical  if  the  partnership  is  recognized  as  an  entity  and  to 
what  extent  the  conclusions  deny  such  recognition,  and  the  desir- 
ability of  such  recognition  or  denial,  a  unity  is  given  to  the  sub- 
ject, not  otherwise  easily  obtainable,  and  the  student  is  provided 
with  a  touchstone  by  means  of  which  and  the  power  of  simple 
reasoning,  he  can  determine  what  the  result  should  be  in  most 
problems  of  the  law  of  partnership.  Incidentally  in  the  work  of 
testing  the  actual  decisions  by  the  standard  suggested,  the  student 
learns  the  law  as  it  is,  and  I  believe  generally  not  less  well  than 
if  it  had  been  made  a  primary  object,  for  the  single  guiding 
principle  of  a  simplicity  greater  than  is  actually  in  force  fur- 
nishes a  thread  to  which  memory  may  tie  matters  of  detail.  But 
if  it  be  true  that  stress  laid  upon  the  ideal  involves  a  loss  in 
exact  knowledge  of  details  of  the  law,  I  should  cheerfully  accept 
the  loss,  feeling  confident  that  the  gain  outweighs  it. 

Take  as  another  illustration  the  law  governing  bills  of  lading  as 
symbols  of  property.  The  bill  of  lading  is  primarily  the  evidence  of 
the  contract  between  the  shipper  and  carrier.  But  for  two  or  three 
hundred  years  at  least  it  has  served  a  subsidiary  purpose  of  a 
symbol  by  means  of  which  the  goods  may  be  dealt  with  while  in 
tranisit.  This  is  a  most  convenient  mercantile  device  and  upon 
its  adequate  protection  by  law  depends  the  safety  of  a  great  por- 
tion of  modern  commerce.  Every  reason  of  policy  should  lead 
the  courts  to  give  full  etfeet  to  this  custom;  but  their  attitude 
has  too  often  been  identical  with  that  of  Lord  Holt  in  regard  to 
promissory  notes.  It  is  tnie  that  delivery  of  the  bill  of  lading  is 
recognized  as  a  symbolic  delivery  of  the  goods,  but  the  security  of 
dealings  with  the  symbol  is  not  always  guarded.  Especially  the  con- 
venient distinction  established  by  custom  in  this  country  between 
order  bills  and  straight  bills,  and  the  method  of  transfer  of  the 
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former  like  promissory  notes  lias  frequently  been  both  misunder- 
stood and  attacked  by  courts.  (\)urtH  t^cnerally  say  bills  of  lad- 
ing are  not  negiotiable  instruments,  witbout  defining  wbat  tbey 
mean  by  negotiable,  whether  that  the  contract  may  be  transferred 
by  any  holder,  if  running  to  bearer  or  indorsed  in  blank,  or 
whether  that  one  who  has  title  to  the  goods  covered  by  the  bill 
subject  to  an  equity  can  transfer  a  title  free  from  the  equity. 
If  in  dealing  with  the  cases  each  situation  is  considered  with 
reference  to  the  mercantile  ideas  which  have  developed  the  use 
of  such  documents,  the  student  will  gain  a  comprehension  of 
the  subject,  which  no  study  of  the  frequently  inconsistent  de- 
cisions can  give,  if  they  are  regarded  as  finally  settled  data. 
Moreover,  the  student  is  learning  the  law  as  it  is  going  to  be, 
for  where  the  courts  obstinately  refuse  to  give  effect  to  mercantile 
understanding  an  appeal  to  the  legislatures  is  likely  to  give  the 
victory  to  the  merchant. 

The  law  governing  consideration  in  the  law  of  contracts  will 
serve  as  another  illustration.  This  is  a  topic  which  might  be  sup- 
posed, after  more  than  three  centuries  of  pretty  steady  litigation, 
to  be  reasonably  well  settled.  But  even  if  we  omit  all  reference 
to  the  niceties  of  the  theory  of  consideration  in  bilateral  con- 
tracts, there  are  three  theories  which  challenge  attention  and 
each  of  which  may  claim  some  support  from  the  cases.  These  cases 
frequently,  indeed  generally,  do  not  recognize  the  inconsistency 
in  principle  to  which  I  allude,  but  as  another  has  said,  though  it 
is  common  for  persons  to  believe  inconsistent  things  at  the  same 
time,  it  is  no  part  of  the  functions  of  a  teacher  of  law  to  do  so. 
Consideration  is  generally  conceived  of  as  an  exchange  asked  and 
received  in  return  for  the  promise.  But  in  some  classes  of  cases, 
of  which  promises  to  subscribe  are  perhaps  the  most  noticeable, 
another  test  is  commonly  applied,  namely,  detrimental  action  by 
the  promisee  in  natural  reliance  upon  the  promise,  even  though 
such  action  is  not  asked  or  given  in  exchange  for  the  promise. 
This  is  a  sort  of  estoppel  theory,  and  a  few  decisions  have  rec- 
ognized its  character.  The  third  distinction  to  which  I  allude  is 
])etween  detriment  in  law  and  detriment  in  fiK*t.  Whether  con- 
sideration is  esj^entially  something  requested  and  given  as  an  ex- 
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change,  or  simply  action  in  natural  reliance  upon  the  promise,  it 
is  agreed  that  the  promisee  must  suffer  a  detriment.  Must  it  be  a 
legal  detriment,  that  is,  doing  or  refraining  from  doing  same- 
thing  which  the  promisee  had  a  legal  right  not  to  do  or  to  do,  or 
is  it  enough  that  the  promisee  does  something  which  in  fact  he 
would  not  have  done  without  the  inducement  of  the  promise?  It 
is  an  instructive  exercise  to  apply  these  principles  to  the  de- 
cisions, and  see  which  best  fits  actual  results  and  which  is  in- 
trinsically best  entitled  to  support. 

The  illustrations  I  have  chosen  are  taken  almost  at  random 
and  might  be  multiplied  almost  indefinitely.  But  it  will  be 
urged  that  students  thus  trained  will  be  unfitted  to  practice.  I 
admit  that  students  may  be  trained  in  a  way  that  will  make  them 
more  immediately  at  home  in  the  beginnings  of  practice.  Not 
in  reasoning  upon  and  examining  into  a  new  question  to  be 
argued  before  the  Supreme  Court,  but  in  collecting  a  debt,  look- 
ing u|f  a  title,  or  preparing  a  negligence  case  for  trial.  But  the 
question  is  not  what  the  young  lawyer^s  situation  is  at  the  outset. 
What  will  be  his  situation  in  ten  years  or  twenty  years  ?  The  ac- 
quisition of  such  knowledge  of  practice  and  detailed  knowledge  of 
existing  local  law  as  the  business  he  can  get  requires  will  present 
no  insuperable  obstacle  to  one  well  grounded  in  legal  principles 
and  methods  of  work  and  study.  But  the  lack  of  the  latter  will 
not  easily  be  supplied  after  admission  to  the  Bar. 

It  is  probable  that  in  the  future  it  will  more  and  more  be 
thought  requisite  that  a  young  lawyer,  after  completing  his 
course  at  a  law  school,  spend  a  novitiate  in  the  office  of  an  older 
lawyer  already  established  in  practice.  The  extreme  length  of  the 
German  training  appalls  and  repels  us ;  but  the  double  period  of 
training,  that  in  the  theory  of  law  by  study  at  a  university, 
and  that  in  practice  subsequently  by  actual  work  under  the  direc- 
tion of  a  competent  person,  seems  the  best  way  to  make  sure  of 
giving  a  sound  theoretical  training,  and  also  giving  some  training 
in  pi"actice  and  local  rules,  as  well  as  in  the  art  of  applying  the 
power  which  the  law  school  training  should  have  given. 

It  should  be  added  that  I  suppose  the  student  is  studying  the 
actual  decisions  of  the  court.    It  is  doubtless  possible  to  get  too 
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far  from  the  earth  in  theoretical  jurisprudenoe,  and  if  the  easefl 
were  not  read  and  were  not  the  subject  of  discussion,  this  possi- 
bility might  well  become  a  probability.  I  should,  however,  select 
cases  with  a  view  to  develop  and  illustrate  so  far  as  possible  a 
sound  general  theory,  rather  than  to  give  the  law  of  any  single 
jurisdiction.  Personally,  I  always  advise  a  student  to  examine 
on  fundamental  questions  the  decisions  of  the  jurisdiction  where 
he  intends  to  practice.  But  this  should  be  a  secondary  matter. 
Doubtless  these  are  questions  of  degree  and  of  proportion.  Nearly 
every  one  will  agree  that  some  attention  should  be  given  to  the 
law  as  it  ought  to  be.  Few  will  deny  that  the  law  as  it  is  must 
receive  some  attention,  even  when  it  is  not  what  it  ought  to  be; 
but  I  believe  that  there  is  little  danger  of  erring  on  the  side  of 
over-emphasis  of  the  theoretically  right  rule.  The  actual  law 
presses  upon  us  constantly.  We  cannot  escape  consciousness  of 
its  importance.  Whether  we  are  ourselves  engaged  in  practical 
legal  affairs  or  not,  our  pupils  must  be  prepared  for  Bar  examina- 
tions, and  the  results  of  our  work  must  in  any  case  be  judged  by 
those  who  are  actively  engaged  at  the  Bar  or  on  the  Bench.  The 
decisions  to  which  we  turn  as  the  source  of  our  knowledge  must 
generally,  at  least,  profess  to  follow  an  existing  rule,  not  to  im- 
prove upon  it.  The  writer  of  text-books  claims  it  as  his  highest 
merit  that  his  work  reflects  exactly  the  decisions  of  the  courts, 
though  these  are  often  conflicting. 

Perhaps  a  balance  may  best  be  gained  by  having  in  a  law 
school  different  types  of  t-eachers,  each  of  whom  will  per- 
haps go  beyond  the  golden  mean  in  one  direction  or  the  other, 
rather  than  by  trying  to  have  each  teacher  aim  at  the  same  mark. 
I  have  been  interested  in  observing  the  effect  of  practicing  or 
having  practiced  law  upon  the  attitude  of  mind  of  a  teacher.  In 
eases  that  have  come  under  my  observation  it  has  seemed  to  me 
that  the  effect  of  practice  was  very  obvious.  The  practitioner  is 
rarely  the  bold  or  ingenious  theorist.  The  doctrine  of  stare 
decisis  binds  him  too  firmly,  and  knowing,  as  he  does,  how  the 
reasoning  of  a  judge  indicates  his  mental  attitude,  and,  therefore, 
his  future  decisions,  this  reasoning  tends  to  become  to  the  prac- 
titioner the  reasoning  of  the  law.     To  find  a  totally  different 
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reason  for  a  decision  than  that  which  the  court  gave  seems  almost 
as  heretical  as  to  overthrow  the  decision  altogether.  On  the  other 
hand,  the  judgment  of  the  practitioner  on  a  question  of  existing 
local  law  is  likely  to  be  the  better  if  he  has  taken  time  to  inform 
himself.  It  is  now  commonly  agreed,  perhaps,  that  a  teacher  of 
law  should  devote  nearly  all,  if  not  quite  all,  of  his  time  to  the 
work  of  teaching.  The  obvious  reason  for  this  is  that  to  do  his 
work  properly  it  must  be  his  essential  interest.  I  would  go 
further,  and  for  a  different  reason  advocate  the  view  that  a  con- 
siderable fraction  of  the  teachers  in  a  law  school  should  be  men 
who  never  have  had  much  to  do  with  practice.  From  such  men 
our  best  legal  thinkers  will  largely  come.  I  do  not  believe  it  wise 
to  have  a  teaching  force  solely  composed  of  such  men,  but  I  be- 
lieve the  evil  of  this  extreme  would  be  less  than  the  evil  of  a 
faculty  wholly  composed  of  confirmed  practitioners.  Exact  rep- 
re^entiition  of  existing  law  can  better  be  spared  than  sound  gen- 
eral principle. 

Though  Shakespeare  may  have  put  the  matter  a  little  too 
strongly  when  he  said: 

"  i^To  profit  grows  where  is  no  pleasure  ta^en ; 
In  brief,  sir,  study  what  you  most  affect,^' 


at  least  it  is  true,  and  this  truth  may  serve  as  my  closing  argu- 
ment, that  no  teacher  and  no  teaching  can  be  really  successful 
which  does  not  arouse  the  interest  and  enthusiasm  of  students. 
But  the  enthusiasm  of  young  men  can  be  secured  at  no  less  a 
price  than  something  worthy  of  enthusiasm.  Unless  there  is 
both  an  intellectual  and  a  moral  appeal  in  teaching,  the  best 
powers  of  the  student  will  not  be  roused.  The  law  as  it  is  may, 
by  the  very  fact  that  it  is,  excite  the  student  to  learn  it  as  a  means 
of  bread  and  butter,  but  in  so  far  as  the  law  as  it  is  is  not  the 
law  as  it  ought  to  be,  the  call  of  bread  and  butter  will  be  all  that 
draws  the  young.  Most  of  us  cannot,  like  Blackstone,  find  a  rea- 
son for  the  perfection  of  every  existing  rule,  so  that  the  burning 
of  female  murderers,  instead  of  hanging  them^  becomes  right  be- 
cause of  the  decency  due  to  tlie  sex,  and  the  allowance  of  ten  days 
for  appearance  after  the  return  day  of  a  writ  becomes  logical,  be- 
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cause  it  is  beneath  the  dignity  of  a  free  man  to  do  anything  ex- 
actly when  he  is  told  to  do  it. 

Unless  the  intellectual  ideal  of  consistency  and  coherency  of 
legal  principles  and  the  moral  ideal  of  justice  animate  the 
teacher,  his  own  reasons  for  devotion  to  his  profession  are  less 
powerful  than  they  should  be,  and  his  chance  of  inspiring  his 
pupils  correspondingly  diminished.  The  great  law  teacher  must 
be  much  besides  an  idealist,  but  that  I  believe  he  must  always  be. 
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The  rise  and  growth  of  law  schools  in  the  United  States  during 
the  last  century  seem  destined  to  mark  an  epoch  in  the  history  of 
the  common  law.  Most  of  that  growth  has  taken  place  since 
1870,  the  year  in  which  Professor  Langdell  began  his  career  as  a 
teacher  in  the  law  school  of  Harvard  University.  There  are  good 
grounds  for  the  belief  that  this  growth  is  permanent.  Accord- 
ing to  the  valuable  report  of  the  Committee  on  Legal  Education 
to  the  American  Bar  Association  in  1907  there  were  then  in  the 
United  States  119  law  schools  attended  by  about  17,200  students. 
Thirty-one  of  the  law  schools  own  the  buildings  in  which  their 
work  is  conducted.  Valuable  libraries  have  been  collected  and  a 
good  beginning  has  been  made  in  the  establishment  of  endow- 
ment funds.*  The  legal  profession  and  the  community  are  in 
sympathy  with  the  schools.  It  is  now  taken  for  granted  that  the 
proper  place  to  begin  the  study  of  law  is  in  a  law  school.  The 
graduates  have  demonstrated  their  capacity  for  usefulness,  and 
frequently  obtain  employment  in  large  offices  immediately  after 
graduation  as  the  first  step  in  their  professional  life.  The  law 
school  has  established  itself  as  the  regular,  if  not  the  exclusive, 
avenue  to  the  Bar. 

It  is  generally  conceded  that  the  law  school  graduates  come 
out  with  a  good  equipment  in  the  law.  Not  infrequently,  how- 
ever, one  can  hear  in  conversation  among  lawyers  and  judges 
and  occasionally  see  in  print  adverse  comment  to  the  effect  that 
while  they  know  the  law,  the  young  law  school  graduates  are 

*31  American  Bar  Association  Reports,  536,  538  et  seq. 
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deficient  in  knowledge  of  facts  and  of  practical  life.*  One  of 
the  principal  means  by  which  the  law  schools  exert  their  influence 
upon  the  law  is  through  the  work  of  their  graduates  at  the 
Bar.  Any  serious  criticism  of  their  work  or  equipment  is  worthy 
of  careful  consideration. 

When  a  young  man  leaves  the  law  school,  he  quickly  learns  that 
he  has  entered  a  new  world.  In  the  law  school  his  entire  atten- 
tion is  directed  to  the  law.  At  the  Bar,  knowledge  of  facts, 
ability  to  deal  with  facts,  and  knowledge  of  human  nature  are  of 
great  importance.  When  the  young  graduate  in  law  goes  into 
court  he  finds  that  the  amount  of  time  and  effort  which  must  be 
spent  upon  questions  of  fact  is  very  large  in  comparison  with  the 
amount  required  for  questions  of  law.  This  applies  not  only  to 
his  own  work  as  an  attorney  but  to  the  work  of  the  judges.  In 
administering  justice,  the  work  of  the  court  is  divisible  into  two 
parts,  the  ascertainment  of  the  facts  and  the  application  of  the 
law  to  the  facts.  Ordinarily  the  law  is  clear.  The  difficulty 
usually  is  to  determine  the  true  facts  and  then  to  apply  correctly 
the  right  rules  of  law  to  the  facts. 

This  twofold  duty  performed  by  our  courts  is  so  familiar  to 
us  that  it  is  difficult  to  comprehend  how  a  lawsuit  could  be  con- 
ducted in  any  otlier  way.  It  may  be  worth  while  to  note  that  in 
the  Roman  law  for  a  period  extending  over  centuries  a  widely 
different  system  prevailed.  During  the  classical  period,  so  called, 
a  Roman  lawsuit  was  divided  into  two  stages.  The  first  was 
before  the  praetor,  a  magistrate  witli  official  power,  who  settled 
the  terms  of  the  formula.  The  second  was  before  the  judex,  a 
mere  private  citizen  who  need  not  be  a  lawyer  and  usually  was 

' "  There  is  only  one  trouble.  Professor  Langdell,  and  that  is  that 
they  know  altogether  too  much.  They  know  it  all.  And  there  are 
none  of  us  old  men  in  the  law  who  cannot  learn  a  great  deal  from 
them.  But  it  is  their  misfortune  that  at  the  outset  they  are  top- 
heavy.  And  it  is  only  when,  after  six  months  or  a  year  of  running 
about  our  streets  they  have  learned  that  the  legs  are  quite  as  im- 
portant to  the  young  lawyer  as  the  brain,  that  they  make  themselves 
really  as  useful  as  you  intended  them  to  be."  From  Mr.  Joseph  H. 
Choate's  address  before  Harvard  Law  School  Association,  65.   (1895.) 
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not,  and  whose  sole  duty  it  was  to  decide  the  questions  of  fact 
referred  to  him  by  the  formula,  and  acquit  or  condemn  accord- 
ing to  his  instructions.* 

It  is  manifest  that  our  system  requires  on  the  part  of  the 
judges  wide  knowledge  of  facts  and  of  life  and  insight  in  dealing 
with  them  in  order  to  do  their  work  well.  If  a  judge  is  trying 
a  case  without  a  jury,  and  the  issue  is  upon  the  sudden  auto- 
matic starting  of  a  loom  or  a  printing  press  or  a  steam  engine, 
some  knowledge  of  machinery  will  be  useful  in  enabling  him  to 
understand  the  evidence  and  reacli  a  true  finding.  If  he  is  try- 
ing the  case  with  a  jury,  such  knowledge  will  aid  him  in  rnling 
upon  the  evidence  offered  and  in  instructing  the  jury,  if  fortu- 
nately he  is  in  a  state  where  the  presiding  judge  retains  his  com- 
mon law  powers  in  the  trial.  The  practical  result  to  the  parties 
in  every  case,  the  justice  or  injustice  of  the  result  reached  by  the 
court,  will  depend  quite  as  much  upon  the  intelligence  and  judg- 
ment used  by  the  court  in  disposing  of  the  questions  of  fact  as 
upon  the  application  of  the  rules  of  law.  This  is  true  also  of 
courts  of  last  resort.  Indeed,  in  the  highest  courts,  where  the 
law  is  stated  with  binding  authority,  a  large  knowledge  of  facts 
on  the  part  of  the  judges  is  even  more  important  than  in  the 
trial  courts.  Appellate  courts  do  not  determine  the  truth,  of 
facts,  except  in  special  cases.  A  large  part  of  their  labor,  how- 
ever, must  be  devoted  to  ascertaining  from  the  record  what  are 
the  concrete  facts  in  each  case,  and  deciding  upon  the  legal  value 
of  facts,  as  to  whether  they  do  or  do  not  affect  the  rights  of  the 
parties.  A  distinguished  French  writer  says,  "  We  commonly 
use  the  expression.  Force  of  law.  The  law  obtains  that  force  only 
by  its  perfect  adaptation  to  the  needs  of  the  society  which  it 
governs.'^  *  From  the  nature  of  their  work  and  the  requirements 
of  their  office,  judges  are  to  some  extent  shut  off  from  contact 
with  business  life,  and  are  in  danger  of  falling  into  error  from 
that  cause.  They  are  also  exposed  to  criticism  upon  that  side  of 
their  work.    For  example,  so  candid  and  able  a  writer  as  John 

'Sohm's  Institutes  (Ledlle's  trans.),  148-152. 
*M.  Albert  Sorel,  in  Le  Code  Civil,  Livre  du  Centenaire,  Vol.  I, 
Introduction,  p.  xxv. 
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Stuart  Mill,  in  speaking  of  the  action  of  juries  in  certain  cases, 
said,  "  While  the  judges,  with  that  extraordinary  want  of  knowl- 
edge of  human  nature  and  life  which  continually  astonishes  us  in 
English  lawyers,  often  help  to  mislead  them."  *  In  all  that  im- 
portant part  of  their  work  which  relates  to  facts  the  judges  are 
especially  in  need  of  aid,  and  their  principal  aid  must  come  from 
the  Bar. 

What  can  the  law  school  do  to  teach  a  student  how  to  master 
the  facts  of  a  case  and  the  evidence?  Quickness  of  perception 
would  be  a  highly  useful  quality  for  that  work,  but  the  law 
school  cannot  teach  quickness  of  perception.  Early  training  has 
much  influence  in  the  making  of  a  lawyer.  Life  in  the  public 
schools,  work  on  a  farm,  or  on  board  ship,  or  in  a  factory  or 
counting  room,  in  short,  every  kind  of  experience  which  brings 
one  in  close  contact  with  men  is  useful  in  giving  that  quickness 
and  accuracy  of  perception  and  knowledge  of  human  nature  re- 
quired to  deal  effectively  and  powerfully  with  facts.  It  has  been 
finely  said  that  "  the  sparks  of  all  the  sciences  in  the  world  are 
taken  up  in  the  ashes  of  the  law." "  The  best  fruit  of  a  lawyer's 
entire  education  and  experience,  the  result  to  which  all  his  edu- 
cation and  experience  contribute,  is  that  quality  which  is  sum- 
marized in  the  expression,  a  sound  judgment.  It  implies  and 
requires  in  a  lawyer  a  deep  and  accurate  knowledge  of  the  law 
and  the  capacity  to  see  the  true  proportions  and  relations  of  all 
the  facts  in  a  case.  A  lawyer  with  this  quality  always  selects  the 
right  course  of  action,  and  is  the  safe  adviser  of  clients  and  the 
trusted  counsellor  of  courts. 

Sound  judgment  cannot  be  taught  in  schools.  It  is  the  result 
of  natural  gifts  combined  with  experience.  The  whole  subject 
of  the  comparative  inability  of  law  school  men  to  deal  effectively 
with  facts  immediately  after  graduation  would  merit  but  slight 
consideration  were  it  not  true  that  facts  are  of  vast  importance 
in  the  administration  of  the  law.  Everything  should  be  done 
which  law  schools  can  do  to  impress  this  truth  upon  students. 

^  Essay  on  Liberty,  London,  1859,  p.  123,  note. 
*  Lord  Nottingham.    Cited  by  Mr.  Alfred  Hemenway,  Annual  Ad- 
dress (1905).     28  A.  B.  A.  R.  394. 
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While  the  law  schools  cannot  teach  rhetoric  or  oratory,  they 
should  guard  the  students  from  acquiring  a  contempt  for  ques- 
tions of  fact,  or  a  dislike  to  engage  in  the  trial  of  facts  in  either 
civil  or  criminal  cases.  Such  a  feeling  of  contempt  and  dislike 
did  exist  among  Eoman  lawyers.  Cicero  records  it,  although  he 
resents  it.  In  his  time  the  professional  lawyer  or  jurisconsult 
did  not  go  before  the  judges  in  public  or  private  causes  to  engage 
in  the  trial  of  questions  of  fact.  That  work  was  left  for  the 
advocate  or  orator.  The  jurisconsult  merely  gave  advice  upon 
questions  of  law.  Cicero  relates  that  when  a  client  brought  to 
Aquilius  Gallus,  author  of  the  Aquilian  stipulation,  a  question 
of  fact,  he  answered  impatiently,  "  There's  no  law  in  that.  Take 
that  to  Cicero.''  Professor  Ihering  says  it  shows  the  fine  dis- 
crimination of  the  Romans  that  they  gave  less  respect  and  con- 
sideration to  the  calling  of  the  advocate  than  to  that  of  the  juris- 
consult.' We  must  not  forget,  however,  that  the  American  lawyer 
is  expected  to  do  the  work  of  both  the  Roman  jurisconsult  and 
the  Roman  advocate.  He  cannot  send  questions  of  fact  to 
Cicero,  but  must  try  them  himself.  Only  after  years  of  expe- 
rience in  contests  over  facts  can  he  hope  to  reach  the  lofty  posi- 
tion of  chamber  counsel  and  practice  the  law  by  giving  advice 
only. 

The  Romans  were  doubtless  right  in  preferring  the  juriscon- 
sult before  the  advocate,  but  the  power  to  deal  with  facts  effect- 
ively before  court  or  jury  is  worthy  of  diligent  care.  Lord  Chief 
Justice  Russell  said  that  Daniel  Webster  was  the  greatest  foren- 
sic figure  in  the  world.  Is  not  Webster's  argument  to  the  jury 
upon  the  facts  in  the  trial  for  the  murder  of  Captain  Joseph 
White  worthy  to  rank  among  his  highest  forensic  efforts?  A 
mind  which  can  see  clearly  into  the  relation  of  facts,  and  state 
facts  with  power,  is  quite  likely  to  be  able  to  see  clearly  and 
reason  powerfully  upon  questions  of  law.  In  support  of  this 
statement,  one  might  cite  the  names  of  nearly  all  the  eminent 
lawyers  and  judges  who  have  adorned  the  common  law. 

Mhering,  Geist.  des  Rom.  R.  (Leipzig,  1880),  sec.  42,  pp.  411,  412, 
notes  566,  566a.  Roby,  Introduction  to  Digest,  CIX.  Forsyth,  Hor- 
tensius,  99  et  seq. 
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Papers  which  have  been  read  before  this  Association  and  dis- 
cussions which  have  taken  place  here  prove  that  the  law  schools 
have  given  attention  to  this  part  of  their  work.  Club  courts, 
moot  courts,  trial  courts  or  practice  courts  exist  in  many  if  not  in 
all  of  the  schools.'  Among  the  different  methods  of  instruction 
in  use  the  case  system  seems  to  me  to  be  the  one  adapted  to  give 
the  students  the  best  training  in  dealing  witli  facts.  The  correct 
and  orderly  statement  of  the  facts  by  the  students  in  the  cases 
discussed  in  the  class  room  cannot  fail  to  impress  upon  them  the 
importance  of  facts.  If  kept  up  systematically  and  made  a  part 
of  the  work  of  the  course,  any  student  who  gives  real  attention 
to  it  must  find  that  he  is  a  gainer  in  clearness  of  thought  and 
skill  in  the  arrangement  and  presentation  of  facts. 

Next  after  a  sound  judgment  the  most  valuable  quality  of  a 
lawyer  as  an  aid  to  the  courts  is  the  power  of  clear  and  accurate 
statement.  The  case  system  furnishes  the  means  for  an  admir- 
able exercise  to  develop  this  power,  both  orally,  as  above  stated, 
and  also  in  writing.  The  books  of  cases  are  always  printed 
without  head-notes.  If  a  student  should  be  required  to  write  a 
head-note  for  each  case  as  a  part  of  the  course,  that  work  alone, 
if  faithfully  done,  would  give  a  training  in  the  art  of  brief  and 
accurate  statement  both  of  facts  and  of  law  which  cannot  be 
surpassed.  Any  student,  without  the  aid  of  the  instructor,  can 
employ  this  method  by  himself.  The  head-note  in  the  regular 
report  will  furnish  a  model  by  which  he  can  test  his  work.  Some 
of  the  reporter's  head-notes,  as  is  well  known,  are  the  work  of 
men  who  afterwards  attained  eminence  on  the  Bench.  The  head- 
notes  written  by  Judge  Curtis  in  his  edition  of  the  Decisions  of 
the  Supreme  Court  often  bring  out  the  points  of  the  case  in  the 
clearest  light.  The  work  of  preparing  them  probably  had  some 
influence  in  bring  to  perfection  that  power  of  statement  which 
is  seen  and  admired  in  his  opening  statement  for  the  defence  in 
the  impeachment  trial  of  President  Johnson. 

Another  subject  upon  which  the  law  schools  can  render  im- 
portant aid  to  the  courts  is  that  of  statute  law.     A  law  student 

■See  28  A.  B.  A.  R.  549  et  aeq.;  22  A.  B.  A.  R.  494  et  seq. 
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spending  his  first  vacation  in  a  lawyer^s  oflBce  was  directed  to 
investigate  a  question  in  a  case  pending  in  the  probate  court 
The  student  inquired  whether  the  question  depended  upon  stat- 
ute law  or  common  law.  "  I  can  always  tell  a  law  school  man  by 
that  question/'  said  the  lawyer.  "  It  makes  no  difference  whether 
it  is  common  law  or  statute  law.  They  are  both  law,  and  I  want 
to  know  the  law  applicable  to  that  case."  In  the  law  school 
attention  is  given  principally  to  the  decisions  of  the  courts,  for 
the  reason  that  until  recent  times  almost  the  entire  body  of  our 
private  law  was  judge-made  law.  The  first  volume  of  Black- 
stone^s  Commentaries  was  published  in  1765.  Professor  Dicey 
says  that  an  intelligent  reader  of  Blackstone  "  is  astonished  at 
the  slightness  of  the  reference  made  by  the  commentator  to 
statutes.'^  *  Since  that  time  legislation  has  modified  the  private 
law  profoundly,  both  in  England  and  in  the  United  States.  Now 
one  can  hardly  be  sure  that  he  knows  the  law  upon  any  subject 
until  he  has  searched  the  statutes  to  see  if  any  changes  have  been 
made  by  the  legislature. 

The  activity  of  legislatures  in  making  laws  has  attracted  much 
attention.  This  activity  is  due  in  part  to  the  great  industrial 
and  social  changes  which  have  taken  place.  Powerful  interests 
have  been  affected  by  those  changes  and  are  petitioning  the  legis- 
latures for  new  laws.  It  is  not  unlikely  that  statutes  affecting 
private  law  will  be  more  numerous  in  the  future  than  they  have 
been  in  the  past.  To  refer  to  one  title  out  of  many,  industrial 
reorganization  has  brought  on  a  contest  between  the  right  of 
association  or  combination  on  the  one  hand  and  the  right  to  free- 
dom of  action  by  each  individual  on  the  other.  This  contest  is 
going  on  in  the  courts  and  in  the  legislatures.  A  ferment  of 
thought  is  in  progress  which  will  result  probably  in  a  new  state- 
ment of  the  law.  Whether  that  statement  shall  be  made  finally 
by  the  courts  or  by  the  legislature,  or  partly  by  the  courts  and 
partly  by  the  legislature,  is  not  now  clear.  That  the  courts  may 
proceed  safely  and  wisely  in  this  matter,  they  need  the  aid  of 
lawyers  well  informed  not  only  in  the  principles  of  statutory 

*Law  and  Opinion,  165,  note  1. 


WILLIAM  8CH0FIBLD.  803 

construction  and  in  the  relation  of  the  common  law  to  statute 
law,  but  also  of  lawyers  well  grounded  as  to  the  boundaries  be- 
tween legislative  and  judicial  power. 

That  the  law  must  change  is  a  proposition  which  few  will 
deny,  and  which  the  most  eminent  common  law  judges  have 
asserted.  Lord  Bowen,  describing  law  in  the  reign  of  Victoria, 
says,  "There  is  and  can  be  no  such  thing  as  finality  about  the 
administration  of  the  law.  It  changes,  it  must  change,  it  ought 
to  change,  with  the  broadening  wants  and  requirements  of  a 
growing  country,  and  with  the  gradual  illumination  of  the  public 
conscience.^^ "  He  speaks  of  the  whole  body  of  law,  both  com- 
mon and  statute.  Mr.  Justice  Holmes,  writing  as  a  contributor 
in  the  Harvard  Law  Review  says,  "  I  look  forward  to  a  time  when 
the  part  played  by  history  in  the  explanation  of  dogma  shall  be 
very  small,  and  instead  of  ingenious  research  we  shall  spend  our 
energy  on  a  study  of  the  ends  sought  to  be  attained  and  the 
reasons  for  desiring  them.  As  a  step  toward  that  ideal  it  seems  to 
me  that  every  lawyer  ought  to  seek  an  understanding  of  eco- 
nomics." "  Again,  "  Every  one  instinctively  recognizes  that  in 
these  days  the  justification  of  a  law  for  us  cannot  be  found  in 
the  fact  that  our  fathers  always  have  followed  it.  It  must  be 
found  in  some  help  which  the  law  brings  toward  reaching  a  social 
end  which  the  governing  power  of  the  community  has  made  up 
its  mind  that  it  wants."  "  At  the  last  meeting  of  this  Associa- 
tion, Professor  Pound  in  an  interesting  paper  added  another 
voice  to  these  declarations  in  favor  of  a  progressive  jurispru- 
dence." 

This  spirit  is  not  confined  to  our  own  country.  In  France,  the 
Code  Civil,  enacted  in  1804,  was  based  in  part  upon  the  principle 
of  absolute,  or  nearly  absolute,  individual  freedom.  The  'expe- 
rience of  a  century  has  shown  in  France  that  under  the  regime 
of  individual  freedom  many  individuals,  unable  to  hold  their 

"The  Reign   of  Victoria.   Vol.   1,   329.     Select  Essays   in  Anglo- 
American  Legal  History,  Vol.  I,  557. 
"  10  H.  I^.  R.  474. 
"12  H.  L.  R.  452. 
"31  A.  B.  A.  R.  911.    The  Need  of  a  Sociological  Jurisprudence. 
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own  in  the  fierce  competition  which  that  principle  permits,  re- 
quire the  protection  of  society.  In  a  valuable  work  published  as 
a  memorial  in  honor  of  the  one  hundredth  anniversary  of  the 
Code  Civil,  some  of  the  learned  jurists  of  France  express  this 
view.  Professor  Saleilles,  of  the  Law  Facully  of  the  University 
of  Paris,  says,  "  The  law,  then,  is  never  absolutely  individualistic ; 
and  we  should  add,  what  the  socialists  are  unable  to  see,  that  it 
is  never  absolutely  socialistic.  It  is  the  resultant  of  social  life 
in  combination  with  the  life  of  the  individual.  And  conse- 
quently, in  proportion  as  the  expansion  of  the  individual  is  neces- 
sary to  the  progress  and  welfare  of  society,  society  owes  protec- 
tion to  the  individual;  not  to  the  individual  as  an  abstraction, 
considered  with  reference  to  his  potential  development,  but  to  the 
concrete  and  living  individuals  of  which  society  is  composed,  and 
to  those  especially  who  are  poorly  armed  to  live  and  play  their 
part  in  the  world.  It  is  because  there  is  a  portion  of  individual 
right  in  the  right  of  society  that  men,  taken  as  a  whole,  owe  pro- 
tection to  the  individual;  and  it  is  because  there  is  a  portion  of 
social  right  in  every  individual  right  that  the  juridical  sphere  of 
the  individual  always  remains  conditioned  and  limited  by  the 
collective  interest  of  the  group."  "  There  are  signs  that  our  law 
is  changing,  and  that  the  dominant  sentiment  of  collectivism 
(not  to  speak  of  other  sentiments)  is  making  its  way  into  the 
law,  not  only  by  legislation,  but  by  judicial  action.  Mr.  Beven, 
author  of  the  English  work  on  jSTegligence,  says  that  since  1877 
not  merely  a  change  in  the  law  but  an  absolute  reversal  of  the 
law  in  regard  to  the  meaning  of  volenti  non  fit  injuria  "has 
been  brought  about  by  public  opinion  operating  on  the  judicial 
mind.'' "  If  that  is  true,  it  is  pertinent  to  inquire  what  are  the 
principles  or  rules  which  define  the  authority  of  the  courts  to 
change  the  common  law.  The  legislature  may  properly  enact 
laws  designed  to  correct  evil  tendencies  and  to  change  the  progress 
and  course  of  society.  Have  the  courts  the  same  or  a  similar 
power,  or  are  they  strictly  confined  to  the  duty  of  applying  estab- 

"Le  Code  Civil,  Livre  du  Centenaire,  110. 

"Journal  Comp.  Jurisprudence,  Vol.  XVIII,  N.  S.  190,  192. 
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lished  principles  and  rules  to  new  eases  as  they  arise,  leaving  the 
introduction  of  new  principles  to  the  legislature?  Professor 
Sohm  says  that  the  Roman  praetor  in  dealing  with  rules  of  mere 
customary  law  was  justified  within  certain  limits  in  exercising  his 
free  discretion,  but  the  authority  of  a  lex  was  irrefragably  bind- 
ing upon  him."  Have  our  courts  a  similar  discretion  in  regard 
to  the  common  law  ?  These  questions  and  other  similar  questions 
which  are  suggested  by  the  sentiment  favoring  changes  in  the 
law,  whether  under  the  name  of  a  sociological  jurisprudence  or 
by  whatever  name  they  may  be  described,  seem  to  me  to  be  of 
deep  importance.  They  call  for  careful  study  of  the  relations  of 
the  courts  to  the  legislatures,  and  for  a  determination  of  the 
true  provinces  of  written  and  unwritten  laws,  not  as  a  question 
of  abstract  jurisprudence,  but  as  a  concrete  problem  in  the  ad- 
ministration of  justice  in  the  United  States.  The  importance  of 
the  subject  was  clearly  recognized  by  Mr.  James  C.  Carter,  a 
lawyer  whose  opinion  upon  any  subject  connected  with  the  law 
deserves  respectful  attention.  In  his  will  he  gave  a  large  sum 
of  money  to  the  President  and  Fellows  of  Harvard  College, 
"  which,'^  he  said,  "  I  now  wish  may  be  applied  to  the  establish- 
ment and  maintenance  in  the  Law  School  of  the  University  of  a 
professorship  of  General  Jurisprudence  for  the  special  cultiva- 
tion and  teaching  of  the  distinctions  between  the  provinces  of  the 
written  and  the  unwritten  law.''  "  One  safe  reliance  of  the  courtii 
upon  this  subject  is  an  able  and  learned  Bar.  General  public 
opinion,  which  is  of  the  highest  value  as  a  guide  upon  ordinary 
public  questions,  where  it  is  clearly  manifested,  is  misleading 
here.  The  average  citizen  is  interested  in  good  government.  He 
looks  for  that  result,  and  if  it  is  attained,  is  comparatively  indif- 
ferent as  to  how  it  is  attained.  If  a  riot  should  break  out,  he 
desires  that  the  mob  shall  be  quelled  and  public  order  restored. 
It  is  practically  immaterial  to  him  whether  the  mob  is  put  down 
by  the  police  or  by  an  injunction,  that  is,  by  the  executive  branch 
of  the  government  or  by  the  courts.    The  average  citizen  wishes 

"Sohm,  Institutes  (Ledlie's  trans.),  28. 
"Law:  Its  Growth  and  Functions,  Preface,  viii. 
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to  have  the  right  to  manage  his  private  business  in  his  own  way 
without  interference  or  control  by  third  persons.  If  the  law 
grants  him  this  right,  he  does  not  care  whether  it  is  conferred 
by  statute  or  declared  by  the  courts.  But  in  the  working  of 
American  constitutional  government  it  is  of  supreme  importance 
that  each  branch  of  the  government  shall  at  all  times  be  prompt 
and  vigorous  in  the  discharge  of  the  duties  entrusted  to  it,  and 
refrain  from  attempts  to  perform  duties  imposed  by  the  consti- 
tution upon  the  other  coordinate  branches.  The  construction  of 
statutes,  the  just  enforcement  of  constitutional  enactments  of 
the  legislative  branch  of  the  government,  seem  to  me  to  be  likely 
in  the  future  to  put  the  wisdom  and  firmness  of  the  American 
judiciary,  both  state  and  federal,  to  a  severe  and  searching  test. 
The  law  schools  can  do  no  better  service  than  by  sending  out 
young  men  well  qualified  to  aid  the  courts  in  performing  this 
important  part  of  their  work. 

There  is  another  reason  why  this  subject  is  important.  Within 
a  few  years  after  graduation  many  of  the  law  students  will  be 
members  of  the  legislatures  in  the  various  states.  A  large  share 
of  responsibility  for  the  draf tmanship  shown  in  the  statutes  rests 
upon  the  lawyers  who  are  members  of  a  legislative  body.  In 
regard  to  those  statutes  which  modify  or  affect  the  common  law, 
almost  the  entire  responsibility,  both  as  to  substance  and  form, 
rests  upon  the  lawyers  in  the  legislatures.  If  such  a  statute  mis- 
carries by  reason  of  want  of  knowledge  of  the  common  law  or 
want  of  art  in  drafting  the  statute,  the  blame  rests 'principally 
upon  the  lawyers.  The  quality  of  the  statutes  in  each  state  is 
not  a  bad  index  to  the  average  quality  of  the  Bar  in  that  state. 
To  draw  a  statute  modifying  the  common  law  in  such  language 
as  to  effect  exactly  the  result  intended  is  one  of  the  most  difficult 
achievements  of  legal  skill.  Modern  and  ancient  instances  of 
signal  failures  of  such  statutes  can  easily  be  cited.  If  tho  grad- 
uates of  law  schools  are  thoroughly  instructed  in  the  rules  of 
statutory  construction  and  in  the  relation  of  the  common  law  to 
statute  law,  their  usefulness  and  capacity  for  leadership  in  the 
legislatures  will  be  increased. 

In  addition  to   the  influence  which  law  schools  may  exert 
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through  their  graduates,  there  is  another  way  in  which  they  can 
aid  the  courts  and  affect  powerfully  the  development  of  the  law. 
Prof.  Dicey  says,  "The  development  of  English  law  has  de- 
pended, more  than  many  students  perceive,  on  the  writings  of 
the  authors  who  have  produced  the  best  books.'*  He  refers  as 
examples  to  Stephen  on  the  Principles  of  Pleading,  and  Story  on 
the  Conflict  of  Laws.  Story's  book  appeared  in  1834,  and  Prof. 
Dicey  says  of  it  that  though  the  work  of  an  American  lawyer,  it 
"  forthwith  systematized,  one  might  almost  say  created,  a  whole 
branch  of  the  law  of  England.''**  The  teaching  of  law,  ever 
since  Blackstone  delivered  his  lectures  as  Vinerian  professor,  has 
been  a  fruitful  source  of  legal  text^books.  Kent^s  Commentaries 
on  American  Law  are  the  result  of  his  lectures  as  professor  of 
law  in  Columbia  College.  Reeves'  Domestic?  Eelations  and  Gould 
on  Pleading  owe  their  origin  to  the  famous  law  school  at  Litch- 
field, Connecticut.  Swift's  Digest,  another  famous  law-book,  is 
due  to  the  author's  teaching  of  law."  In  1832  Judge  Story,  in 
connection  with  his  work  as  Dane  Professor  of  Law  in  the  Har- 
vard Law  School,  began  his  phenomenal  career  as  a  writer  with 
the  publication  of  his  treatise  on  Bailments.  His  example  has 
been  followed  by  many  teachers  both  living  and  dead  who  have 
given  valuable  books  to  the  profession.  It  may  be  said  that  the 
law  schools  are  the  natural  source  from  wHich  one  would  expect 
the  best  text-books.  Teachers  of  law  have  the  best  facilities  for 
doing  the  required  work.  By  going  over  the  same  ground  yeaj- 
after  year,  aided  by  the  suggestions  of  successive  classes  of  stu- 
dents, they  can  acquire  a  knowledge,  both  analytical  and  histori- 
cal, of  their  respective  subjects  which  other  writers,  working 
under  less  favorable  circumstances,  can  rarely  equal.  In  this 
respect  the  law  schools  of  the  United  States  have  already  shown 
a  resemblance  to  the  universities  of  Europe,  where  valuable 
treatises  have  always  come  from  the  professors  of  law.  Professor 
Windscheid  says  that  the  first  impulse  to  the  preparation  of  his 
treatise  on  the  Pandektenrecht,  which  had  a  great  influence  in 

'•Law  and  Opinion,  363. 

'•  2  Great  American  Lawyers,  140,  142,  481,  484-5. 
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Germany,  was  given  by  the  needs  of  his  lectures."  Anything 
which  tends  to  extend  the  influence  of  text-books  tends  indirectly 
to  increase  the  power  and  influence  of  law  schools. 

There  are  two  facts  which  render  it  probable  that  text-books 
will  in  the  future  acquire  a  wider  use  and  have  greater  authority 
in  the  common  law  than  they  have  had  hitherto.  One  of  these 
facts  is  the  remarkable  increase  of  case-law,  or  precedents.  As 
long  ago  ajB  1856  Sir  Henry  Maine  said  that  the  accumulation  of 
case-law  conveyed  a  menace  to  English  jurisprudence."  Full  of 
enthusiasm  for  the  Roman  law,  he  then  saw  a  great  destiny  in 
the  United  States  for  the  Civil  Code  of  Louisiana.  Apparently 
he  expected  to  see  the  spread  of  the  Eoman  or  civil  law  in  the 
new  western  states.  After  half  a  century  only  three  or  four 
states  have  adopted  codes  of  their  substantive  law,  and  the  Roman 
or  civil  law  in  North  America  remains  confined  as  in  1856  sub- 
stantially to  the  province  of  Quebec  and  the  State  of  Louisiana. 
Sir  Henry  Maine's  vision  of  the  new  grandeur  of  the  Roman  law 
has  vanished,  but  he  was  right  in  saying  that  the  accumulation 
of  case-law  conveyed  a  menace  of  revolution.  It  threatens  today 
the  disintegration  of  the  common  law.  Independent  legislatures 
and  independent  courts  are  busy  all  over  the  common  law  world 
in  sending  out  new  statutes  and  decisions.  In  1901  Professor 
Maitland  said  mournfully,  '^  Unity  of  law  is  precarious.  The 
power  of  the  parliament  of  the  United  Kingdom  to  legislate  for 
the  colonies  is  fast  receding  into  the  ghostly  company  of  legal 
fictions.^'  As  to  the  possible  unifying  power  of  the  jurisdiction 
of  the  Privy  Council  he  says,  "  It  seems  to  me  idle  to  believe  that 
distant  parts  of  the  earth  will  supply  a  tribunal  at  Westminster 
with  enough  work  to  secure  uniformity.''  ^  In  the  United  States 
forty-six  state  legislatures  and  the  national  Congress  are  enact- 
ing statutes  and  the  highest  courts  of  the  several  states  are  pour- 
ing out  new  cases.  The  industry  of  lawyers  cannot  cope  with  this 
mass  of  matter.  It  is  iK^coiniiig  more  difficult  every  year  to  read 
thoroughly  tlie  decisions  of  any  jurisdiction  except  one's  own. 

="  Windscheid,  Lehrbuch,  Preface  (7th  ed.),  p.  v. 
» Cambridge  Essays  (1856)  1,  10. 
''English  Law  and  the  Renaissance,  33. 
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Nothing  that  the  ingenuity  of  law  publishei'S  can  devise  will  ever 
remove  or  miicli  abate  the  difficulty.  No  remedy  will  be  efTectual 
except  stopping  the  decisions  or  the  reports.  To  stop  the  de- 
cisions is  to  put  an  end  to  the  administration  of  justice;  and,  as 
Burke  said,  "  To  put  an  end  to  the  reports  is  to  put  an  end  to 
the  law  of  England.""  The  reports  must  go  on,  and  the 
courts  of  each  state  will)  have  to  rely  more  and  more  upon 
the  labors  of  other  men  to  keep  informed  as  to  the  course  of 
decisions  in  other  jurisdictions  and  the  general  development  of 
the  law.  That  means  a  greater  reliance  upon  text-books.  The 
text-books  should  be  of  a  new  kind.  In  the  middle  ages,  after  the 
Glossators  had  overlaid  the  Roman  law  with  commentaries,  a 
reaction  set  in  and  a  new  school  arose  with  the  war-cry,  "  Back 
•to  the  texts."  **  In  our  time  the  common  law  world  is  ready  for 
the  cry,  "  Back  to  the  principles,"  or  rather,  since  the  movement 
is  a  forward  movement,  perhaps  the  war-cry  should  be,  *'  On  to 
the  principles."  Books  which  shall  state  the  principles  of  law  in 
the  form  of  well-reasoned  treatises,  developing  the  principles 
analytically,  systematically  and  historically,  not  as  mere  indexes 
to  the  cases,  are  much  needed  and  will  be  welcomed.  To  produce 
such  books  will  require  patient  labor,  but  their  influence  will  be 
great.  The  need  for  them  is  the  opportunity  of  the  law  schools. 
One  of  the  advantages  which  will  result  from  them  is  brevity 
in  the  statement  of  the  law.  Another  is  that  they  will  tend, 
probably,  to  uniformity  of  law  and  to  avert  the  menace  of  dis- 
integration. Professors  expound  the  law  as  a  science,  and  it  is 
the  nature  of  all  science  to  be  general  and  universal.  There  will 
undoubtedly  be  contradictory  theories  and  opinions  expressed  by 
different  writers  upon  various  doctrines,  just  as  in  the  Roman 
law  the  jurists  were  divided  for  centuries  into  the  rival  schools 
of  Sabinians  and  Proculians,  but  as  a  body  the  professors  and 
teachers  of  law  are  likely  to  stand  for  uniformity  of  law.  A 
general  consensus  of  opinion  among  them  would  be  a  valuable 
aid  to  the  courts  in  their  efforts  to  establish  uniform  rules. 

**  Report  from  committee  to  inspect  the  Lords'  Journals,  cited  by 
Maitland,  English  Law  and  Renaissance,  p.  78,  n.  50. 
**  Maitland,  ut  supra,  40,  note  8. 
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The  other  fact  favorable  to  the  influence  of  law  schools  is  the 
change  which  is  going  on  in  the  law  in  the  effort  to  adjust  it  to 
new  industrial  conditions  and  the  demands  of  new  social  ideals. 
The  capacity  of  the  common  law  to  adapt  itself  to  new  condi- 
tions through  the  action  of  the  courts  is  being  put  to  the  test 
That  there  is  in  the  courts  a  power  to  mould  the  law  to  conform 
to  new  conditions  of  society  is  generally  conceded.  Many  exam- 
ples of  the  exercise  of  this  power  exist  in  Ihe  law  of  Torts,  but 
one  of  the  most  striking  is  in  the  law  of  Contracts.  In  1773 
Lord  Mansfield  introduced  the  doctrine  of  implied  dependency  of 
mutual  covenants  and  promises,  which  has  been  accepted  and 
acted  upon  by  the  courts  and  the  profession  ever  since,  although 
not  a  trace  of  it  was  to  be  found  in  the  law  before  his  time." 
It  was  ajQ  innovation  which  in  effect,  as  Professor  Langdell  says, 
overruled  a  long  line  of  decisions.  This  act  of  Lord  Mansfield 
can  properly  be  described  as  an  act  of  judicial  legislation,  in  the 
sense  in  which  that  term  is  used  in  relation  to  the  courts.  It 
wrought  a  change  in  the  common  law.  It  was  acquiesced  in  with- 
out question  because  it  was  reasonable  and  just  and  in  harmony 
with  the  prevailing  standard  of  justice. 

In  the  United  States  from  the  Declaration  of  Independence 
the  courts  have  often  used  the  power  which  they  undoubtedly 
possess  to  depart  from  established  principles  of  the  English  com- 
mon law  and  to  introduce  new  rules.  This  power  has  been  used 
in  so  many  instances  that  the  author  of  the  leading  English 
treatise  on  the  Law  of  Negligence  in  his  last  edition  abandons 
the  attempt  to  present  the  law  of  the  United  States  side  by  side 
with  the  English  law,  and  says  it  is  now  plain,  what  he  before 
suspected,  "  that  though  of  the  same  parentage  as  ours,  Ameri- 
can law  has  been  developing  along  divergent  lines  and  accepts 
principles  widely  applicable  that  are  to  us  not  only  novel,  but 
fundamentally  unsound.''  He  cites  three  cases  in  support  of  his 
assertion.  Although  he  condemns  each  case  cited,  he  generously 
says  in  conclusion,  "  Yet  the  Americans  have  a  genius  for  law ; 
and  the  learning  and  brilliancy  of  the  judgments  found  in  John- 

"  Langdell,  Summary  of  Contracts  (Ist  ed.)  sees.  139-143. 
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son's  or  Metcalfe's  or  indeed  in  any  of  the  best  American  reports 
on  the  historical  development  of  the  common  law  is  such  that  no 
English  writer  can  afford  to  neglect  them/'"  It  is  not  likely 
that  American  courts  will  turn  backward  in  their  course  of  inno- 
vation. They  are  more  likely  to  go  forward.  To  advance  safely 
they  must  advance  slowly  and  by  short  steps.  Each  new  step 
should  be  justifiable  upon  sound  legal  principles,  to  secure  a  con- 
sistent development  of  the  law.     At  this  point  the  courts  can 

♦  

obtain  valuable  aid  from  the  law  schools.  The  progress  of  the 
courts  is  limited  by  facts.  A  court  can  decide  in  any  case  only  so 
much  of  the  law  as  the  facts  of  the  case  require.  As  Mr.  Justice 
Hammond,  of  Massachusetts,  said,  "  It  frequently  is  not  possible 
by  a  general  formula  to  mark  out  the  dividing  line  with  refer- 
ence to  every  conceivable  case,  and  it  is  not  wise  to  attempt  it. 
The  best  and  only  practicable  course  is  to  consider  the  cases  as 
they  arise,  and  bearing  in  mind  the  grounds  upon  which  the 
soundness  of  each  principle  is  supposed  to  rest,  by  a  process  of 
elimination  and  comparison  to  establish  points  through  which 
the  line  must  run."  "  Teachers  of  law  in  expounding  a  subject 
are  not  confined  to  the  concrete  facts  of  a  case.  To  apply  the 
illustration  used  by  the  learned  judge,  the  law  professor  in  a 
lecture  or  text-book  is  at  liberty  to  collect  the  points  established 
by  ^e  courts  and  draw  the  line  through  them,  and  extend  it  to 
new  and  imaginary  cases,  and  show  the  completed  figure  when 
constructed  according  to  soimd  principles  of  jurisprudence.  In 
this  way  the  law  schools  of  the  country,  when  the  views  of  the 
professors  become  easily  accessible  in  print,  will  be  useful  as  a 
guide  to  the  courts,  without  detracting  in  the  slightest  degree 
from  their  power  or  authority.  The  influence  of  precedent  in  the 
common  law  in  the  future  seems  likely  to  decline  and  the  use  of 
original  reasoning  from  principle  to  increase,  but  the  authority  of 
the  courts  is  not  likely  to  suffer  any  diminution.  Their  judg- 
ments will  shine  with  new  splendor  and  win  increased  respect 
and  confidence  from  the  public  when  formed  not  only  after  argu- 

*Beven,  Negligence  (3d  ed.  1907)  Preface,  vii-viii. 
"^  Marten  vs.  White,  185  Mass.  255,  258,  259.     (1904.) 
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raent  from  the  Bar  but  in  the  new  light  of  jurisprudence  thai 
will  radiate  from  the  law  schools. 

Whether  the  law  schools  shall  exeit  all  the  influence  of  which 
they  are  capable,  will  depend  very  much  upon  the  policy  which 
they  pursue.  In  the  first  place,  they  must  adhere  to  the  doctrine 
that  law  is  a  science.  It  would  be  well,  also,  if  the  teaching  of 
law  should  be  established  and  recognized  as  an  independent  call- 
ing, distinct  from  that  of  a  lawyer  or  a  judge.  Such  seems  to 
have  been  the  ideal  of  Professor  Langdell.  At  the  festival  in 
honor  of  the  two  hundred  and  fiftieth  anniversary  of  the  found- 
ing of  Harvard  College  he  said,  "  I  wish  to  emphasize  the  fact 
that  a  teacher  of  law  should  be  a  person  who  accompanies  his 
pupils  on  a  road  which  is  new  to  them,  but  with  which  he  is  well 
acquainted  from  having  often  traveled  it  before.  What  qualifies 
a  person,  therefore,  to  teach  law  is  not  experience  in  the  work 
of  a  lawyer's  office,  not  experience  in  dealing  with  men,  not  expe- 
rience in  the  trial  or  argument  of  causes — not  experience,  in 
short,  in  using  law,  but  experience  in  learning  law ;  not  the  expe- 
rience of  the  Roman  advocate  or  of  the  Roman  praetor,  still  less 
of  the  Roman  procurator,  but  the  experience  of  the  Roman  juris- 
consult.*'*  It  is  not  necessary  and  probably  never  will  be  the 
fact  that  all  teachers  of  law  shall  be  of  the  description  here  sug- 
gested, but  Professor  Langdell's  conception  seems  to  me  tQ  be 
fundamentally  sound.  The  influence  of  a  body  of  men  looking 
upon  the  law  and  teaching  the  law  as  a  science  in  the  different 
law  schools  will  be  felt  far  and  wide,  and  will  be  useful  to  the 
courts,  the  legislatures  and  the  public. 

A  curious  question  arises  as  to  the  effect  which  the  publication 
of  text-books  by  professors  will  be  likely  to  have  upon  the  attend- 
ance of  students  at  their  lectures.  One  cannot  imagine  that 
students  would  care  to  attend  lectures  by  Blackstone  very  long 
after  he  had  completed  the  publication  of  his  Commentaries. 
Judge  Baldwin  says  that  the  Litchfield  Law  School  began  to 
decline  quite  rapidly  from  1826,  which  was  the  year  of  the  pub- 
lication of  the  first  volume  of  Kent's  Commentaries.     He  says, 

"Report  of  Harvard  Law  School  Association,  p.  50,  1887. 
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''The  publication  of  Swift's  Digest  and  Kent's  Commentaries 
made  its  whole  theory  of  instruction  antiquated.''*  Under  a 
system  of  instruction  by  lectures  the  professors  who  publish  their 
lectures  would  naturally  lose  the  attendance  of  their  students, 
unless  they  constantly  revised  their  lectures  or  made  new  ones. 
Under  the  case  system  Professor  Langdell  published  a  treatise  on 
Contracts  and  a  treatise  on  Equity  Pleading,  each  as  a  com- 
panion to  a  collection  of  cases,  without  diminishing  the  interest 
of  his  students  in  the  exercises  of  the  class-room.  If  anything, 
his  treatises  gave  new  zest  to  the  study  of  the  cases,  to  see  if  the 
professor's  reading  of  them  gave  their  true  meaning  and  effect. 
To  sum  up  all  that  I  have  said,  with  the  rise  of  the  law  schools 
a  new  and  I  believe  a  glorious  era  is  opening  before  the  common 
law  in  the  United  States.  That  vast  system  of  law,  founded  on 
English  common  law  and  equity,  may  be  described  as  an  inherit- 
ance and  a  trust.  Without  arrogating  anything  to  themselves, 
but  simply  acknowledging  the  responsibilities  of  their  respective 
positions,  the  judges,  lawyers  and  teachers  of  law  of  the  United 
States  may  look  upon  themselves  as  the  trustees  of  that  great 
trust.  The  beneficiaries  are  the  people  of  the  entire  country.  By 
mutual  co-operation  in  the  effort  to  realize  a  great  ideal,  and  in 
that  way  only,  the  inheritance  will  be  preserved  and  increased 
and  transmitted.  The  ideal  which  I  propose  is,  a  uniform  system 
of  American  law,  founded  upon  the  common  law  and  equity 
systems  of^England,  modified  and  expanded  in  accordance  with 
the  principles  of  legal  science  "to  meet  the  broadening  wants 
and  requirements  of  a  growing  country  and  the  gradual  illumina- 
tion of  the  public  conscience." 

"2  Great  American  Lawyers,  486. 
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THE  EDUCATION  OF  THE  GERMAN  LAWYER. 

BY 

KARL  VON  LBWINSKI, 

OF  BEHUN,  OEBMA.NT. 

Do  not  expect  that  I  will  in  this  short  time  offer  to  you  a 
scientific  and  comprehensive  statement  of  all  the  laws,  provisions 
and  rules  produced  by  German  parliaments  and  governments  to 
regulate  legal  education  in  Germany.  I  merely  intend  to  give 
you  a  sliort  general  picture  of  the  development  and  life  of  the 
average  German  law  students.  A  lawyer  remains  a  student  all 
his  life.  That  is  true  in  Germany  as  well  as  in  America.  But  I 
will  not  go  so  far — I  shall  confine  my  picture  to  the  time  of 
preparation  for  the  three  different  aims  which  a  German  lawyer 
may  reach  in  the  usual  course  of  affairs.  That  means,  I  will 
describe  his  development  until  he  is  appointed  judge  or  state's 
attorney  or  until  he  is  admitted  to  the  Bar  as  counsellor-at-law. 

T  will  say  immediately  that  the  two  principal  careers  of  a  Ger- 
man lawyer.  Bench  and  Bar,  are  not  connected  in  the  same  way 
as  in  this  country.  Here- the  judges  are  taken  from  the  Bar. 
Only  members  of  the  Bar  of  much  experience  are  elected  or  ap- 
pointed judges.  The  Bench  is  founded,  is  built  on  the  founda- 
ti(m  of  the  Bar.  This  is  entirely  different  in  Germany  where 
the  two  careers  do  not  follow  each  other  but  are  parallel  to  each 
other.  The  tree  begins  to  grow  in  two  separate  parts  as  soon  as 
it  is  above  the  ground  of  preparatory  education,  which  education, 
however,  is  common  to  both  parts. 

The  development  of  the  German  lawyer  really  begins  with  the 
so-called  gymnasium  course,  not  gymnasium  in  the  American 
sense  of  the  word ;  a  gymnasium  being  a  school  where  the  work 
not  only  covers  the  American  high  school  course,  but  also  claims 
to  cover  at  least  the  first  two  years  of  an  American  average  col- 

(814) 
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lege.  Without  exception  everybody  has  to  graduate  from  this 
school  who  intends  to  serve  mankind  in  a  scientific  way.  It  may 
be  medicine,  philosophy,  philology,  theology  or  jurisprudence. 
He  has  to  enter  the  gymnasium  when  not  less  than  nine  years  old 
after  passing  through  a  preparatory  course  of  three  years  in  a 
grammar  school  and  has  to  remain  there  for  a  full  nine  years. 
He  is  at  least  eighteen — on  tlie  average  nineteen — years  old,  when 
he  pisses  his  final  examination.  He  is  now  ready  to  enter  the 
university. 

The  university  is  the  second  necessary  step  in  the  German 
lawyer's  development.  It  is  impossible  for  him  to  follow  the 
legal  profession  without  visiting  the  university  and  studying  law 
there  for  a  period  of  at  least  three  years;  in  some  states,  as  for 
instance  in  Bavaria,  for  a  period  of  four  years. 

Colleges  in  the  American  sense  are  unknown  in  Germany.  We 
have  only  universities.  The  general  education  provided  for  in 
the  American  colleges  is  supposed  to  be  given  partly  in  the  gym- 
nasium and  partly  in  the  university,  there  combined  with  some 
specific  study.  There  is  no  student  in  Germany  who  is  simply  a 
"  student,"  swimming  in  the  broad  stream  of  general  knowledge. 
The  German  student  has  to  decide  immediately  whether  he  is  to 
be  lawyer,  physician,  clergyman,  etc.  His  preparation  for  study 
of  law  is  limited  to  what  his  historical  instructor  in  the  gym- 
nasium has  taught  him.  He  knows  that  Draco  gave  to  the  Greeks 
the  most  cruel  laws  which  ever  existed.  He  knows  that  the 
Eomans  were  a  people  of  legislators  and  that  the  Emperor  Jus- 
tinian made  a  famous  compilation  of  the  Roman  law.  But  he 
does  not  know  anything  about  the  contents  of  these  laws.  He 
looks  at  them  only  from  an  historical,  not  from  a  legal  standpoint. 

On  the  whole,  tlie  German  student  has  not  so  much  to  guide 
him  in  making  a  choice  of  his  profession  a^  an  American  stu- 
dent. For  while  the  latter  by  means  of  the  colleges  had  the 
chance  perhaps  to  learn  a  little  about  the  subject  of  law  in  a 
general  way  and  is  thus  enabled  to  follow  his  inclinations  some- 
what, the  German  student  is  irrevocably  embarked  on  his  high 
sea  of  law  from  the  beginning.  It  will  be  easily  understood  that 
in  most  cases  he  does  not  write  the  word  "jurisprudence*^ 
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on  his  flag  himself.  The  decision  is  mostly  left  to  the  parents, 
and  as  tradition  is  of  groat  influence  in  the  old  German  country, 
the  young  student  becomes  in  many  cases  a  law  student  merely 
because  his  father  and  grandfather  have  been  judges  or  counsel- 
lors-at-law. 

It  appears  that  thjs  tradition  aJone  is  seldom  suflBcient  to  pro- 
duce in  the  young  man  an  enthusiasm  for  the  study  of  such  a 
dry  science  as  theoretical  jurisprudence.  So  it  has  happiened 
rather  often  and  had  some  time  ago  nearly  become  a  custom 
that  the  law  student  in  the  first  year  of  his  university  course  is 
not  very  anxious  to  listen  to  the  wisdom  of  the  professors.  Many 
prefer  to  live  a  really  happy  and  lazy  student's  life,  drinking, 
singing,  fencing  and  amusing  themselves,  careless  and  free,  as 
only  a  German  student  can  be. 

He  is  enabled  to  do  this  because  of  the  almost  entire  want  of 
control  due  to  recognition  of  the  principle  of  student's  freedom 
in  Germany.  We  have  no  dormitories,  no  obligations  to  attend 
lectures,  no  roll  calls,  no  records  of  attendance,  no  general  and 
no  special  control.  Nobody  watches  the  diligence  of  the  young 
people.  They  may  stay  at  home  in  their  flats,  or  sit  in  their 
club-houses,  or  leave  the  university  for  days  and  weeks.  Nobody 
cares.  They  are  left  to  their  own  responsibility.  They  are  free 
to  study,  and  at  liberty  not  to  study,  in  the  happy,  sometimes  too 
happy,  university  life. 

There  is  no  doubt  that  a  great  percentage  always  have  availed 
themselves  of  the  latter  opportunity.  This  has  been  true  to  such 
an  extent  that  the  professors  have  lately  introduced  a  more  severe 
control  over  their  pupil's  industry.  This  new  control  consists 
first,  in  the  provision  that  evei^  student  must  deliver  every  half 
year  a  certain  number  of  written  discussions  of  legal  questions 
given  by  the  professors.  The  control  consists,  secondly,  in  the 
institution  of  so-called  seminars,  which  are  lectures  for  a  limited 
number  of  more  advanced  students  with  whom  the  professor  dis- 
cusses single  cases,  using  them  as  paths  to  the  explanation  of 
general  legal  principles  and  rules.  You  see  here  an  application 
of  the  Harvard  case  system,  while  generally  the  lectures  are  deliv- 
ered- after  the  manner  of  simply  reading  a  paper  without  the 
question  and  answer  system. 
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The  student  is  obliged  to  hear  a  number  of  lectures  on  certain 
subjects  which  are  deemed  to  be  necessary  for  his  systematic 
training.  The  decision  as  to  whicli  these  lectures  shall  be  is 
made  by  the  government  and  the  board  of  the  university.  The 
student  has  to  "  hear ''  these  lectures — that  means,  in  the  light 
of  what  has  been  said  not  that  he  has  to  attend  them  but  merely 
that  he  has  to  announce  his  intended  participation  and  to  pay  the 
fee.  These  facts  are  proved  by  the  entry  of  the  same  in  a  registry 
book  which  the  student  has  to  keep  carefully  and  to  enclose  later 
with  his  application  for  admission  to  the  final  examination. 

The  student  is  on  principle  free  to  hear  these  lectures  offered 
by  the  university  in  whichever  order  he  wishes.  But,  of  course, 
he  is  advised  by  printed  study  plans  published  by  the  government 
or  the  board  of  the  university  to  proceed  in  a  reasonable  course 
from  the  simplest  and  most  general  subjects  to  the  more  difficult 
and  special  matters  and  he  follows  these  plans  almost  without 
exception. 

He  generally  hears  in  his  first  half  year  lectures  called  "  intro- 
duction into  the  science  of  law.^'  These  lectures  deal  in  a  purely 
scientific  way  with  the  origin,  the  necessity,  the  imp<^rtance  and 
the  meaning  of  law ;  with  the  definition  of  the  different  provinces 
of  jurisprudence,  such  as  public  and  private  law,  primary  rights 
and  remedies,  substantive  law  and  procedure,  criminal  and  civil 
law,  etc.  These  lectures  are  like  a  map  showing  to  the  student 
all  the  different  ways,  highroads  and  side  trips  which  he  will  have 
to  take,  not  only  during  his  university  course,  but  through  his 
entire  life  as  a  lawyer.  At  the  same  time  he  is  guided  to  the 
main  street  entering  the  kingdom  of  European  continental  juris- 
prudence by  two  courses  of  lectures,  one  on  the  history  of  Roman 
law  and  one  on  the  fundamental  principles  of  Roman  law. 

He  comes  to  know  and  to  admire  in  these  lectures  the  most 
'  striking  and — at  least  for  the  European  continent — the  most 
important  creation  which  mankind  has  ever  produced  in  the 
province  of  jurisprudence.  The  admirable  system  of  Roman  law 
and  the  clear  everlasting  truth  of  its  general  principles  are  the 
good  sharp  tools  with  which  the  German  student  has  to  erect  the 
building  of  his  knowledge  and  which  help  him  to  understand,  to 
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revive  and  to  systematize  tlie  Rcomingly  dead  letters  of  codes  aiid 
statutes. 

The  student  has  finally  to  cover  in  this  half  year  a  general 
CQurse  on  the  histoi-y  of  German  law,  that  is,  the  historical  de- 
velopment of  the  specific  German  principles  which  have  not  been 
extirpated  by  the  powerful  invasion  of  the  Eoman  law,  the  his- 
tory of  this  invasion  itself  and  the  modern  process  of  codification. 
These  historical  lectures  are  usually  accompanied  by  a  description 
of  the  general  principles  of  German  law  as  they  have  been  de- 
veloped either  out  of  the  old  pure  German  rules  or  by  the  recep- 
tion and  modification  of  the  Roman  law. 

The  second  and  third  half  year  are  devoted  almost  entirely  to 
the  exact  study  of  the  new  German  civil  code.  In  the  third  half- 
year  the  student  may  attend  also  lectures  on  civil  procedure  and 
continue  this  most  important  subject  in  the  following  semester. 
This  and  the  two  last  half  years  are  devoted  chiefly  to  the  study 
of  the  other  divisions  of  the  public  law,  such  as  bankruptcy, 
criminal  law,  criminal  procedure,  administrative  law,  ecclesiasti- 
cal law,  international  law  and  to  the  remaining  subjects  of 
private  law,  not  regulated  by  the  civil  code,  such  as  commercial 
law,  negotiable  instruments  and  maritime  law. 

Besides  his  specific  juridical  studies,  the  student  hears  in  his 
university  course  lectures  on  psychology,  logic  and  especially  on 
economics  to  which  subject  great  attention  is  paid  by  the  govern- 
ment and  the  boards  of  the  universities. 

All  these  lectures  are  presented  in  a  merely  theoretical,  scien- 
tific way,  without  reading  cases  and  without  question  and  answer. 

Outside  of  these  theoretical  lectures,  the  student  has  to  hear  in 
his  last  three  or  four  semesters  seminars  on  the  German  civil 
code  on  civil  procedure,  penal  law  and  criminal  procedure. 

In  the  great  majority  of  the  German  states,  there  are  no  ex- 
aminations between  the  several  half-years.  Freely  and  without 
trouble  the  student  passes  from  one  to  the  other.  If  he  likes  the 
professors  of  his  first  university,  he  may  remain  there  for  the 
entire  time  of  study;  if  not,  he  may  move  from  Heidelberg  to 
Berlin,  from  Koenigsberg  to  Bonn,  as  he  pleases.  Only  in  one 
important  state  (Bavaria)  a  so-called  Zwischenexamen — inter- 
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mediate  examination — takes  place  after  the  third  half  year,  the 
subject  of  which  is  chiefly  Roman  law  and  the  general  principles 
of  German  private  law. 

Outside  of  the  regular  course  many  students  use  their  univer- 
sity time,  which  is  not  at  all  over-filled,  to  obtain  the  degree  of 
doctor-at-law.  This  degree  is  merely  a  title,  not  necessary,  and  of 
no  importance  for  the  lawyer's  career.  I  think  this  fact  is  often 
misunderstood  in  America,  where  the  German  doctor's  degree 
seems  to  be  sometimes  considered  as  the  special  proof  of  having 
gone  through  the  university.  This  idea  is  wrong ;  for,  as  I  have 
said  before,  every  law  student  has  to  visit  the  university  for  a 
period  of  at  least  three  years.  The  doctor's  degi'ee  is  in  fact  no 
more  than  a  superfluous  ornament  to  a  man's  name.  Almost  its 
only  practical  value  is  for  a  man  who  does  not  pass  the  regular 
examinations,  but  discoiitinues  the  studv  of  law  and  enters  into 
business  or  private  life.  He  is  in  this  case  not  entitled  to  call 
himself  a  lawyer  and  so  he  can  only  show  by  his  doctor's  degree 
that  he  listened  to  the  wisdom  of  the  professors  for  some  time. 

This  degree  is  obtained  by  writing  a  short  treatise  on  some 
legal  question — the  so-called  "  dissertation  " — and  by  undergoing 
an  oral  examination  given  by  the  faculty.  No  special  course  is 
demanded. 

After  finishing  the  three-years'  course  the  student  has  to  apply 
for  admission  to  the  final  examination,  and  is,  as  a  rule,  admitted 
if  his  registry  book  shows  the  proper  number  of  semesters  and  of 
lectures  and  seminars.  The  examination  is  given  by  a  commis- 
sion appointed  by  the  government  and  consisting  of  professors 
and  practical  lawyers,  judges  as  well  as  counsellors-at-law.  It  is 
remarkable  that  this  commission  is  not  a  board  of  the  university 
which  as  such  does  not  require  a  final  examination. 

The  outline  of  the  examination  in  the  majority  of  the  German 
states  is  as  follows : 

After  admission  the  candidate  first  must  write  upon  a  given 
subject  some  question  out  of  an  important  province  of  ^  the  Ger- 
man law,  mostly  interwoven  with  short  practical  cases.  He  has  a 
six-weeks'  period  in  which  to  handle  the  subject  in  a  written 
treatise,  using  all  resources  of  knowledge  at  his  command.    Some 
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weeks  after  the  delivery  of  this  essay  the  student  is  summoned 
for  an  oral  examination  before  three  members  of  the  commission 
already  referred  to.  He  is  examined  for  a  period  of  about  five 
hours  and  in  the  course  of  the  examination  all  branches  of  law 
which  are  taught  in  the  university  are  touched  upon.  So  he  has 
to  have  at  his  command  on  this  one  day  all  his  knowledge.  The 
examination  is  in  a  few  states  preceded  by  written  examination 
papers  in  a  closed  room  under  supervision,  an  institution  which 
has  been  lately  introduced  also  in  the  most  important  German 
state,  Prussia. 

In  six  states  these  written  examination  papers  under  super- 
vision are  the  only  written  examination,  the  so-called  scientific 
treatise  there  being  abolished. 

The  unsuccessful  candidate  is  allowed  to  attempt  the  examina- 
tion another  time,  but  not  earlier  than  half  a  year  later.  Upon 
a  second  failure  he  must  discontinue  his  career  in  law. 

The  successful  candidate  obtains  from  the  government  the 
degree  of  "  referendar,"  which  is  a  title  perhaps  similar  to  the 
American  bachelor  of  law,  not  at  all  the  key-stone  of  the  legal 
education,  but  merely  indicating  a  certain  stage  reached  in  the 
lawyer's  development. 

Now  an  entirely  new  period  of  legal  education  begins,  which 
is  of  the  greatest  importance  for  the  lawyer's  practical  develop- 
ment. While  the  student  has  dealt  with  nothing  but  theory  at 
the  university,  he  enters  now  upon  the  study  of  the  courts  and  of 
the  counsellor's  work.  His  educators  are  the  persons  best  quali- 
fied for  this  work,  judges  and  counsellors-at-law. 

To  understand  this  period  of  legal  education  in  Germany  it  is 
necessary  to  have  a  glimpse  of  the  general  running  of  the  German 
courts.  The  ordinary  jurisdiction  in  Germany  is  exercised  by  a 
system  of  four  grades  of  courts,  viz:  The  County  Courts  (Amts- 
gerichte),  Superior  Courts  (Landgerichte),  Courts  of  Appeal 
(Oberlandesgerichte),  and  the  Supreme  Court  (Eeichsgericht). 
Each  of  these  couiis  has  its  special  district  of  jurisdiction  and  its 
special  work. 

First,  I  will  consider  the  County  Courts.  The  country  is 
divided  into  about  fifteen  hundred  districts  of  these  courts,  thus 
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allowing  a  small  district  for  each.  The  population  in  these  sev- 
eral districts  may  be  vastly  different.  The  district  of  the  Amts- 
gericht  Berlin  Centre,  for  instance,  has  a  population  of  more 
than  one  million,  while  some  county  court  districts  in  the  less 
densely  populated  eastern  parts  of  Germany  include  not  more 
than  ten  thousand  people.  According  to  this  difference,  the  work 
done  by  the  County  Courts  varies  greatly  in  amount,  as  is  shown 
by  tlie  different  number  of  judges.  Berlin  Centre  has  about  one 
hundred  County  Court  judges,  the  Eastern  districts  mostly  one 
or  two. 

The  kind  of  work  is  the  same  in  all  County  Courts.  They 
have  jurisdiction : 

1.  In  civil  proceedings  of  every  kind  if  the  matter  in  contro- 
versy is  not  more  than  seventy-five  dollars  worth. 

2.  In  bankruptcy  proceedings  without  limitation. 

3.  In  criminal  matters,  including  all  police  contraventions  and 
a  number  of  misdemeanors. 

4.  In  matters  of  the  so-called  non-contentious  jurisdiction, 
which  ranks  near  the  first  in  importance  of  the  work  done  by 
these  courts.  In  this  respect  they  may  be  compared  to  the  Eng- 
lish-American Probate  Courts ;  although  their  work  is  much  more 
comprehensive  and  covers  many  matters  attended  to  by  adminis- 
trative officials  in  America. 

I  can  mention  here  only  the  principal  subjects  of  this  non- 
contentious  jurisdiction.    They  are : 

1.  Registration  of  real  rights,  as  of  conveyances  and  mortgages 
on  real  property. 

2.  Matters  of  guardianship. 

3.  Probate  Court  matters  as  precautionary  steps  for  the  ad- 
ministration of  the  estate,  opening  and  publication  of  wills,  pro- 
cedure on  partition  of  estates  among  co-heirs. 

4.  Registration  for  different  purposes  as  of  marriage  settle- 
ments, commercial  matters,  mines  and  ships. 

5.  Judicial  authentication  of  instruments,  etc. 

The  second  class  of  German  courts  are  the  Superior  Courts 
(Landgerichte) .  The  country  is  divided  into  about  one  hundred 
and  sixty  districts  of  such  courts,  which  include  a  certain  number 
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of  County  Court  districts.  The  Superior  Courts  are  collegiate 
courts,  composed  of  a  president  and  a  number  of  associate  judges. 
The  number  of  these  corresponds  to  the  density  of  the  population 
in  their  districts.  All  decisions  are  given  by  at  least  three,  in 
some  cases  by  five  judges.  The  Superior  Courts  have  original 
jurisdiction  over  all  civil  proceedings,  if  the  amount  in  contro- 
versy is  more  than  seventy-five  dollars.  Secondly,  in  criminal 
matters  over  the  remaining  misdemeanors  and  all  crimes;  they 
have,  thirdly,  appellate  jurisdiction  over  the  appeals  from  the 
County  Courts  in  civil  and  criminal  proceedings  and  in  some 
matters  of  the  non-contentious  jurisdiction. 

The  Courts  of  Appeal,  the  number  of  which  is  about  twenty, 
have  jurisdiction  of  appeals  from  the  Superior  Courts  in  civil 
and  in  some  criminal  matters.  They  are  collegiate  courts  divided 
into  civil  and  criminal  senates.  At  the  head  of  the  court  stands 
a  president. 

The  Supreme  Court  has  jurisdiction  of  appeals  from  the  Courts 
of  Appeal  in  civil  matters  and  of  appeals  from  the  Superior 
Courts  in  some  criminal  matters.  I  may  say  immediately  that 
the  latter  court  has  nothing  to  do  with  the  education  of  the  Ger- 
man lawyer. 

Now  to  continue  our  theme.  The  plan  as  to  the  further  educa- 
tion of  the  law  student  now  called  "  referendar  "  is  to  let  him  go 
gradually  through  all  the  different  kinds  of  courts  under  the 
guidance  of  a  judge  and  to  let  him  see  and  study  all  sorts  of 
court-work  from  the  Bench  sitting  near  his  guide.  As  the  num- 
ber of  judges  in  Germany  is  nearly  the  same  as  the  number  of 
referendars,  it  is  possible  to  put  each  young  lawyer  under  the 
guidance  of  one  judge.  Besides  his  court-work,  the  student  has 
the  opportunity  to  see  the  work  of  the  state's  attorney  and  the 
business  of  the  counsellor-at-law. 

The  period  during  which  he  has  to  study  in  the  several  courts 
differs  in  the  several  German  states,  although  the  diflferences  are 
not  very  great.  I  refer  to  the  largest  state,  Prussia,  the  system 
of  which  is  followed  by  most  of  the  other  states. 

The  referendar  is  sent  first  to  one  of  the  smaller  County  Courts 
and  as  the  burden  of  business  is  usually  not  very  heavy  there,  the 
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judge  has  time  enough  to  introduce  the  young  man  into  his  work 
and  to  teach  him  how  to  use  his  theoretical  knowledge  in  practice. 
The  judge  is  obliged  to  do  this.  It  is  one  of  his  most  severe 
duties.  The  young  man  has  to  attend  all  sittings  in  open  court 
and  in  chambers — ^he  has  to  keep  the  records  in  civil  and  criminal 
proceedings — he  has  to  listen  to  the  wisdom  of  his  master  sitting 
on  the  Bench,  and,  to  prove  the  results,  he  has  to  draft  the  writs, 
decrees  and  decisions  which  are  issued  and  rendered  bp<ihe 
court.  These  drafts  are  examined,  talked  over  and  corrected  by 
the  judge.  The  referendar  has  finally  to  deal  personally  with  the 
people  who  come  to  the  court  in  matters  of  non-contentious  juris- 
diction and  some  other  cases,  as  for  instance,  with  guardians, 
co-heirs,  conveyors,  mortgagees,  bankrupts'  administrators,  re- 
ceivers, etc. 

In  this  way  he  makes  a  survey  of  almost  all  provinces  of  law 
as  handled  in  a  court  of  general  jurisdiction  and  he  has  besides 
the  opportunity  to  get  a  certain  knowledge  of  human  life  and 
human  nature.  As  to  this  latter  subject,  it  is  important  that  the 
young  lawyer  be  sent  first  to  a  small  place  where  he  soon  comes 
to  know  personally  the  inhabitants,  their  customs  and  their 
troubles. 

After  nine  months  spent  in  the  County  Court  he  proceeds  to  a 
Superior  Court  and  stays  there  for  one  year.  This  time  is  divided 
between  the  practical  study  of  civil  and  of  criminal  proceedings, 
while  in  the  County  Courts  the  non-contentious  jurisdiction  fur- 
nished his  prevailing  occupation. 

The  education  is  usually  arranged  in  the  following  way : 

The  referendar  is  for  four  to  five  months  within  the  control  of 
a  judge  who  deals  with  criminal  matters  and  for  the  remaining 
time  under  the  guidance  of  a  judge  who  deals  with  civil  pro- 
ceedings.   His  education  proceeds  as  follows : 

If  the  judge  thinks  a  civil  case  interesting  and  instructive, 
some  weeks  or  days  before  the  trial  he  hands  the  referendar  the 
record  of  the  case,  which  is  much  more  comprehensive  in  Ger- 
many than  in  this  country  and  which  in  civil  matters  almost 
invariably  contains  the  evidence  usually  obtained  before  the  trial 
by  deposition.    The  young  lawyer  has  to  deliver  a  written  opinion 
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which  is  corrected  and  discussed  by  the  judge.  In  the  trial  itself 
he  has  to  pay  attention  to  tlie  pleadings  and  all  utterances  of  the 
court  and  the  parties,  and  after  tlie  decision  is  rendered  by  the 
court  he  has  the  work  of  writing  down  the  reasons  of  the  judg- 
ment so  given.  These  "  reasons  "  must  in  Germany  always  be 
worked  out  by  the  judge,  or  in  the  collegiate  courts  by  a  member 
of  the  court.  The  writing  of  the  refereiidar,  of  course,  is  only  a 
sk^lH^  which  is  corrected  and  talked  over  again  by  the  judge. 

In  criminal  cases  it  would  be  impossible  to  deliver  an  opinion 
before  the  trial  because  the  evidence  does  not  appear  previously. 
Therefore,  the  young  lawyer's  work  is  confined  here  to  drafting 
the  reasons  of  the  judgment  after  its  delivery.  Besides,  the 
referendars  are  used  in  this  time  to  keep  the  records  in  the  civil 
and  criminal  trials;  for  the  oflRcial  stenographer  is  unknown  in 
German  courts.  Outside  these  records  the  entire  work  of  the 
young  man  is  studying  and  always  studying.  He  never  acts  on 
his  own  responsibility ;  everything  that  he  works  out  is  only  a 
sketch  for  the  use  of  the  court.  Here  is  possibly  a  fault  in  the 
method  of  our  education.  We  remain  too  long  under  the  guidance 
above  us  and  learn  too  late  to  feel  our  own  responsibility. 

After  this  year  in  the  Superior  Court  is  finished  the  referendar 
is  sent  for  a  period  of  four  months  to  a  state's  attorney  to  study 
his  line  of  work,  which  is  the  prosecution  of  criminals. 

The  next  step  is  a  six-months'  course  in  the  office  of  a  counsel- 
lor-at-law.  He  has  to  learn  there  how  to  prepare  a  case  before 
it  reaches  the  court,  how  to  deal  with  clients,  in  short,  the  whole 
business  of  an  experienced  practicing  lawyer.  The  counsellors- 
at-law  are  bound  to  give  every  opportunity  to  the  referendar  to 
see,  to  work  and  to  learn.  It  is  usual  for  the  lawyer  to  send  the 
young  man  as  often  as  possible  to  the  courts  to  plead  there,  in 
civil  proceedings  of  small  importance  and  few  difficulties. 

Now  the  referendar  returns  to  the  County  Court,  not  as  in  the 
beginning  to  a  small  one,  but  to  a  court  in  a  large  city  where  the 
running  of  the  business,  of  course,  is  quite  different.  He  has  to 
stay  there  for  a  yeai*  and  is  supposed  to  use  this  time  not  only  for 
his  work  in  the  court,  which  is  guided  in  the  same  way  as  before, 
but  also  to  complete  his  theoretical  knowledge.    In  this  respect 
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he  is  assisted  by  permanent  theoretical  lectures  on  civil  law  and 
civil  procedure,  which  are  continually  delivered  to  the  referendars 
by  especially  qualified  judges.  In  this  period  the  young  man  has 
the  first  opportunity  to  act  on  his  own  responsibility.  He  may  be 
appointed  by  his  guiding  judge,  substitute  judge  in  occasional 
matters  of  non-contentious  jurisdiction  and  deal  with  the  parties 
without  oversight.  This  appointment,  however,  is  never  made  in 
cases  of  much  importance. 

The  last  step  in  this  period  of  education  is  a  nine-months' 
course  in  an  Appellate  Court.  Here  also  the  referendar  must 
study  the  records  before  the  trial,  must  deliver  a  carefully  worked 
out  opinion,  and,  after  judgment  is  rendered,  must  draft  the 
reasons. 

Now,  the  education  of  the  German  lawyer  is  deemed  complete 
and  he  must  show  the  results  in  a  second  severe  examination. 

The  government  of  each  state  in  Germany  has  appointed  a  com- 
mission for  the  purpose  of  examining  the  referendars  in  the  in- 
dividual states.  The  commissions  consist  of  lawyers  of  high 
standing,  as  members  of  the  department  of  justice,  judges  of  the 
Appellate  Courts  and  counsellors-at-law  of  extensive  experience. 

I^he  candidates  are  required  to  deliver  two  written  treatises  in 
the  same  way  as  in  the  first  examination,  that  is,  they  have  to 
work  them  out  at  home  with  liberty  to  avail  themselves  of  every 
source  of  assistance  except  communication  or  reference  in  any 
way  to  other  people.  The  first  essay  for  which  six  weeks'  time  is 
given  is  a  treatment  of  a  scientific  theoretical  question,  the 
second  is  an  opinion  and  the  draft  of  a  judgment  with  reasons 
in  a  civil  case,  the  time  allowed  for  the  completion  of  this  work 
being  three  weeks  from  the  delivery  of  the  record  in  the  case. 

After  this  the  referendar  has  to  undergo  an  oral  examination 
before  the  commission,  wliich  embraces  all  branches  of  legal 
knowledge  considered  from  a  more  practical  standpoint.  The 
severity  of  this  examinati(m  is  proved  i)y  the  fact  tliat  about 
twenty  per  cent  of  the  candidates  fail. 

The  unsuccessful  candidate  is  allowed  but  one  more  trial;  if 
unsuccessful  again,  he  cannot  ever  become  a  lawyer  in  spite  of  all 
his  preparation  for  tliis  career. 
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The  successful  candidate  is  given  the  title  of  assessor.  When 
the  young  lawyer  reaches  this  point  he  is  on  the  average  twenty- 
seven  to  twenty-eight  years  old.  Until  this  time  he  has  in  al- 
most all  German  states  never  received  any  compensation  for  his 
work. 

The  assessor  now  has  the  choice  between  the  career  of  a  coun- 
sellor-at-law,  that  of  a  state's  attorney  and  that  of  a  judge.  If 
he  chooses  the  first,  he  applies  for  admission  to  the  Bar.  On  his 
admission,  the  application  for  which  is  always  granted,  provided 
there  is  no  objection  to  the  character  of  the  applicant,  his  title 
"  assessor  *'  is  changed  to  that  of  "  rechtsanwalt."  His  work  can 
easily  be  understood  by  you  as  it  is  about  the  same  as  that  of  an 
American  counsellor-at-law. 

If  the  young  lawyer  decides  not  to  practice  law  as  a  counsellor, 
but  to  strive  for  a  place  on  the  Bench  or  for  the  office  of  a  state's 
attorney,  he  must  stay  in  oflBcial  positions  as  "  assistant-judge  " 
or  "  assistant  state's  attorney  "  generally  for  not  less  than  four 
or  five  years  receiving  a  compensation  of  fifty  dollars  per  month 
for  his  services.  After  this  time  he  may  apply  for  an  appoint- 
ment as  judge  or  state's  attorney  and  he  may  be  appointed  by 
the  crown  if  he  has  proved  in  this  period  to  be  a  practical,  reason- 
able and  well-educated  lawyer.  If  not,  he  must  wait  until  his 
experience  is  deemed  sufficient  and,  as  sometimes  this  time  never 
arrives,  owing  to  the  unfitness  of  the  applicant  for  his  calling,  it 
may  happen  that  his  applications  will  be  steadily  dismissed.  In 
this  case  he  still  has  the  chance  of  changing  and  becoming  coun- 
sellor-at-law. 

This  system  of  legal  education  has  been  in  force  in  Germany 
for  about  thirty  years.  We  venture  to  say  that  it  has  generally 
stood  the  test.  There  are  some  faults,  however,  which  should  be 
remedied. 

I  only  mention  the  want  of  industry  in  the  first  university 
time,  the  excessive  importance  given  to  theoretical  knowledge 
and  a  certain  ignorance  of  tlie  judges  as  to  business  life.  The 
German  governments  are  earnestly  endeavoring  to  find  a  way 
which  will  save  the  advantages  of  the  present  system  and  avoid 
its  faults.    We  hope  to  increase  the  student's  diligence  by  intro- 
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ducing  another  examination  which  would  take  place  after  the 
first  three  semesters,  a 'plan  which  is  passionately  fought  against 
by  the  admirers  of  student^s  freedom.  To  make  the  student  more 
interested  in  the  study,  and  to  give  more  practical  direction  to 
the  entire  education,  we  are  considering  the  plan  of  letting  the 
student  work  for  one  year  as  a  clerk  in  a  County  Court  before  he 
enters  tlie  university.  Another  idea  is  to  send  the  young  lawyer 
in  a  more  advanced  stage  of  his  development  to  some  business 
establishment,  such  as  a  bank  or  a  great  .factory  or  a  counting- 
house  of  a  merchant  of  high  standing.  All  these  ideas,  however, 
are  still  under  consideration. 

One  of  my  aims  in  visiting  America  was  to  find  something 
whicli  would  assist  us  in  the  reformation  which  we  hope  to 
bring  about  in  Germany.  1  can  say  from  my  experiences  so  far 
that  perhaps  our  young  horses  could  be  held  in  harness  a  little 
better  on  their  first  trip  out  from  home  by  a  system  of  examina- 
tions somewhat  similar  to  the  yearly  examinations  for  promotion 
in  America. 

On  the  other  side  I  think  many  American  students  would  ap- 
preciate the  advantages  to  be  gained  from  the  systematic  course 
of  practice  under  competent  guidance  as  pursued  in  Germany. 
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The  purpose  of  this  paper  is  to  provoke  discussion  and  thought 
rather  than  to  impart  information  or  to  solve  problems.  I  want 
your  knowledge  and  advice  and  seek  to  obtain  it  rather  than  to 
vend  specifics  myself. 

I  do  not  believe  that  it  is  necessary  for  me  to  show  to  this  audi- 
ence the  necessity  to  legal  education  of  the  really  good  law  school, 
nor  the  harm  to  it  of  the  poor  one.  Nor  is  it  necessary  for  me  to 
travel  over  the  old  ground  and  to  discuss  the  question  as  to 
whether  or  not  the  graduates  of  our  law  schools  should  be  re- 
quired to  take  the  state  Bar  examinations.  We  are,  I  believe,  all 
agreed  on  tlie  proposition  that  legal  education  should  in  a  large 
measure  be  supervised  and  directed  by  our  judges  and  by  our 
lawyers.  So,  too,  I  believe  that  most  of  us  are  agreed  on  the 
necessity  of  permanent  and  inde]x^ndent  boards  of  Bar  examiners 
who  shall  be  expected  to  and  shall  devote  time  and  energy  and 
thought  to  the  important  duties  entrusted  to  them.  I  think  you 
will  agree  with  me  when  I  say,  on  the  one  hand,  that  the  average 
layman,  whether  he  be  a  brick-layer  or  a  college  president  or 
trustee,  has  but  little  sympathy  with  legal  education  or  real  appre- 
ciation of  its  scope,  its  necessities  and  its  value;  that  the  law 
school  has  too  often  been  looked  upon  and  tolerated  merely  as  a 
means  to  swell  the  total  numbers  of  the  catalogued  students  of 
our  universities,  and  that  the  consequence  has  been  a  desire  for 
numbers,  rather  than  for  quality  and  for  scholarship,  and  a  finan- 
cial su])p()rt  grudgingly  bestowed  and  ridiculously  inadequate 
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when  compared  with  that  given  to  other  departments.  On  the 
other  hand,  I  venture  the  assertion  that  but  few  of  our  judges 
are  prepared  to  give  ofiPhand  Bar  examinations,  and  much  less 
are  the  committees  of  lawyers  chosen  at  random  from  the  attend- 
ing Bars  at  the  beginning  of  the  sessions  of  the  courts.  I  am 
even  bold  enough  to  say  that  under  the  old  system  many  students 
undeservedly  failed  to  pase  examinations  and  as  tnany  unde- 
servedly succeeded,  merely  because  the  Bar  examiners,  appointed 
on  the  spur  of  the  moment  by  the  courts  and  without  time  or 
opportunity  for  preparation,  were  for  the  purpose  in  hand  incom- 
petent and  in  many  cases  even  did  not  know  the  answers  to  their 
own  questions.  We  all,  I  believe,  will  admit  that  a  Bar  examina- 
tion should  be  comprehensive  and  cover  the  law  in  its  breadth 
and  scope.  The  average  lawyer  must,  from  the  nature  of  things, 
be,  and  is,  a  specialist.  He  is  inclined  to  be  most  interested  in 
his  own  cases,  and  in  his  own  side  of  his  cases  and  to  think  that 
his  own  theory  of  the  law  is  the  only  one.  It  requires  a  great 
deal  of  study  and  preparation  for  the  average  practicing  lawyer 
to  recall  and  gra&p  once  more  (if,  indeed,  he  ever  grasped)  the 
legal  field  as  a  whole  so  that  he  can  fairly  and  thoroughly  ex- 
amine a  student  upon  it.  Days  of  preparation  are  necessary  for 
the  formulation  of  questions  before  one  can  be  satisfied  of  their 
fairness;  that  they  are  not  repetitions  of  tliose  given  a  year  or  so 
before  (copies  of  which  Uie  candidates  already  have,  and  have 
crammed  upon,  no  matter  how  careful  the  board  may  have  been 
in  seeking  to  prevent  their  circulation) ;  that  they  will  tend  really 
to  test  the  applicant  and  to  give  an  opportunity  to  the  man  who 
has  studied  the  law  thoroughly  and  comprehensively  to  show  what 
is  in  him,  and  to  detect  the  man  who  has  not. 

I  think,  therefore,  we  will  all  agree  that  permanent  boards  of 
Bar  examiners  should  be  appointed  in  all  of  the  states;  that  suffi- 
cient salaries  should  be  paid  to  encourage  the  members  to  do 
good  work,  and  that  these  members  should  give  the  time  and 
attention  to  their  duties  which  their  importance  deserve. 

But  my  particular  subject  is  "The  Relation  of  the  Bar  Ex- 
aminer to  the  Law  School  and  Legal  Education,"  and  first  let  us 
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seek  to  determine  the  scope  and  function  and  the  real  mission  of 
the  American  law  school,  for  unless  the  examiner  thinks  of  these 
fundamentals  he  will  hardly  succeed  in  his  mission.  There  can  be 
no  doubt  that  the  proper  education  of  our  judges  and  of  our 
practicing  lawyers  is  a  matter  of  public  concern,  and  one  in  which 
our  universities,  and  especially  our  state  universities,  can  well  be 
engaged.  There  can  be  no  doubt  tliat  our  lawyers  should  be 
taught  to  look  upon  their  profession  as  one  in  which  they  can  be 
of  real  social  service.  There  can  be  no  doubt  that  competent  and 
high-minded  lawyers  create  a  respect  for  law  and  for  government 
and  in  this  way  perfonn  a  great  governmental  service;  that  the 
more  of  ability  and  honesty  there  is  in  both  the  Bench  and  the 
Bar,  the  less  of  anarchy  there  will  be;  that,  under  our  peculiar 
American  system  where  every  law  must  bear  the  test  of  the  con- 
stitutions and  the  courts  alone  apply  that  test,  our  lawyers  and 
judges  are,  of  all  public  servants,  those  in  whose  training  the 
public  should  take  the  greatest  interest.  The  training  of  practic- 
ing lawyers,  however,  is  not  the  only  function  of  the  American 
law  school.  Our  law  schools  should  not  be  looked  upon  merely  as 
"  lawyer  incubators."  If  this  is  their  only  mission,  is  there  not 
something  in  the  argument  that  there  are  already  lawyers  enough 
and  that  there  is  no  need  for  the  majority  of  our  law  schools  at 
all;  that  the  old  and  established  schools  of  the  East  fully  supply 
the  demand,  and  that  since  private  individuals  are  willing  to  bear 
the  expense  our  state  universities  and  newer  colleges  have  no 
need  to  concern  themselves  in  the  matter  of  legal  education  at  all  ? 
This,  indeed,  is  the  argument  which  makes  it  so  difficult  to  obtain 
proper  support  for  our  law  schools,  and  which  has  given  rise  to 
the  most  pernicious  and  unintelligent  of  all  educational  doctrines, 
the  doctrine  that  the  law  school,  alone  of  all  of  the  departments 
of  our  universities,  must  be  self-supporting.  Does  not  the  real 
demand  for  the  law  school,  and  especially  for  the  state  university 
law  school,  rest  upon  a  broader  foundation  ?  Does  it  not  lie  in  the 
fact  that  ours  is  a  government  which  is  founded  not  merely  upon 
law,  but  upon  a  democracy  and  upon  a  system  of  universal  suf- 
frage ;  that  we  need  not  only  practicing  lawyers,  but  lawyer  citi- 
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zens;  that  we  have  undertaken  to  build  a  free  government  from 
a  raw  material  of  many  peoples,  drawn  from  every  nation  and 
every  clime,  speaking  every  tongue,  inheriting  every  prejudice, 
and  professing  every  religion ;  that  a  stream  can  never  be  higher 
than  its  source,  and  that  our  continuous  existence  as  a  democracy 
depends  upon  the  training  of  an  intelligent  citizenship  by  which 
law  is  understood  and  respected  and  which  is  capable  of  making 
and  enforcing  wise  laws.  Though  controlled  and  guided  for  over 
a  hundred  years  by  our  lawyers,  we  have  as  a  nation  sneered  alto- 
gether too  much  at  law  and  lawyers.  We,  as  a  people,  have  been 
legally  unintelligent,  and  our  unintelligent  criticisms,  which,  if 
intelligent,  might  have  resulted  in  reform  and  advancement,  have 
created  a  widespread  disrespect  for  law  and  for  government.  We, 
as  a  people,  have  criticized  and  torn  down,  but  have  contributed 
little  in  the  direction  of  building  up.  We  have  abused  the  courts 
and  the  lawyers,  but  have  blindly  followed  them  and  have  not 
corrected  their  errors.  We  have  been  able  to  exist,  to  keep  our- 
selves purged  of  anarchy,  in  spite  of  our  unconstructive  criti- 
cisms, in  spite  of  the  daily  condemnation  by  the  press  of  the 
courts  to  which  they  yield  obedience,  because  we  have  been  largely 
a  nation  of  property-owners,  and,  therefore,  conservative;  be- 
cause it  has  been  comparatively  easy  for  all  to  earn  a  livelihood 
and  the  problems  of  organized  society  have  not  weighed  heavily 
upon  us.  In  the  middle  of  the  last  century  DeTocqueville  sug- 
gested that  the  real  test  of  American  democracy  would  come 
when  the  public  domain  was  exhausted.  That  time  has  already 
come,  and  from  now  on  the  aid  of  the  law  will  be  more  and  more 
invoked  and  individual  conduct  and  freedom  will  come  to  be  more 
and  more  regulated  by  law.  One  isolated  in  the  wilderness  may 
do  largely  as  he  pleases,  as  his  conduct  affects  no  one  else,  but  he 
who  lives  in  a  crowded  community — among  his  fellows — ^must 
"  so  use  his  own  as  not  to  injure  the  rights  of  others  "  and  of  the 
community  as  a  whole,  of  which  he  is  but  a  unit  and  a  part.  As 
the  problem  of  existence  grows  more  and  more  complex,  and  the 
industrial  struggle  grows  keener  and  keener,  men  will  look  more 
and  more  upon  the  government  as  a  partner  and  as  a  protector. 
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and  will  rush  to  the  legislatures  for  help.  As  this  tendency  in- 
creases, a  greater  degree  of  intelligence  will  be  required  of  our 
legislatures  and  of  our  judges,  and  of  those  who  form  our  public 
opinion.  As  wealth  concentrates  in  the  hands  of  the  few ;  as  the 
discontented  classes  grow  larger  and  larger  (and  where  there  is 
democracy  there  is  always  discontent),  our  courts  will  more  and 
more  be  called  upon  to  pass  upon  the  reasonableness  of  statutes. 
The  province  of  government  will  be  tested  to  its  limits,  and  the 
number  of  intelligent,  thoughtful,  law-knowing,  law-loving  men 
and  women  must  also  increase,  or  anarchy  and  discord  will  be  the 
result.  Our  criticisms  of  the  law  and  of  the  judiciary  must  no 
longer  be  captious  or  based  upon  a  lack  of  knowledge.  We  have 
the  right  to,  and  should  always  criticize,  but  our  criticism  should 
be  conservative,  constructive  and  intelligent.  So,  too,  the  mem- 
bers of  our  legislative  bodies,  those  who  make  our  statute  law,  the 
members  of  our  city  councils,  our  mayors,  our  public  officers, 
should,  as  a  general  rule,  be  laymen,  because  they  must  and  should 
be  representatives,  but  they  should  know  something  of  the  great 
body  of  the  law  already  in  existence  and  of  the  legal  principles 
already  recognized  before  they  seek  to  legislate,  to  administer  or 
to  change.  I  believe  that  a  knowledge  of  the  law  is  necessary  for 
the  holding  of  almost  any  public  office.  I  am  Qure  that  the  deluge 
of  the  unnecessary  legislation  of  which  we  so  often  complain  is 
mainly  due  to  the  fact  that  our  legislators  as  a  rule  know  no  law. 
We  have,  at  any  rate,  seen  the  necessity  for  the  adoption  of  the 
legal  presumption  that  everyone  knows  the  law  and  of  the  rule 
that  ignorance  of  it  excuses  no  one.  Does  it  not  follow  as  an  in- 
evitable conclusion  that  our  states  should  furnish,  or  have  fur- 
nished, somewhere  in  their  educational  systems,  some  means  and 
some  places  where  this  fundamental  knowledge  of  the  law,  so 
necessary  to  good  and  effective  citizenship,  and  which  all  are  ab- 
solutely presumed  to  |)ossess,  may  be  acquired ;  and  that  a  state 
educational  system  which  should  be  lacking  in  this  particular  and 
in  furnishing  this  opportunity  would  be  markedly  defective? 

The  province  of  the  law  school,  in  short,  is  as  much  to  train  an 
intelligent  citizenship  as  to  furnish  practicing  lawyers.    It  cer- 
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tainly  is  to  train  lawyers  with  a  social  conscience  who  can  wisely 
^ide  the  social  advance  as  well  as  win  cases  for  their  private 
clients.  It  should  endeavor  to  furnish  a  knowledge  of  basic  legal 
principles  to  any  citizen  who  may  desire  to  leam  them.  It  should 
furnish  a  centre  where  jurisprudence  may  be  studied  as  a  science, 
and  from  whence  suggestions  may  come  which  may  tend  to  clarify 
the  legal  atmosphere  to  the  same  extent  that  the  studies  of  the 
scientist  in  the  laboratory  tend  to  clarify  that  of  the  medical 
world.  If  it  is  necessary  that  we  shall  maintain  agricultural 
experiment  stations,  shall  furnish  institutions  where  the  science 
of  agriculture  shall  be  promoted  and  studied,  it  would  also  seem 
that  we  should  furnish  equal  facilities  for  the  study  of  govern- 
ment, for  law  is  merely  applied  political  science,  applied  social 
ethics,  applied  civilization.  The  time  has  come  when  it  is  no 
longer  wise  or  safe  to  allow  even  the  rank  and  file  of  our  citizens 
to  remain  in  ignorance  of  the  great  principles  which  bind  us 
together,  of  the  rules  of  conduct  which  control  us,  for  it  is  they 
who  create  the  public  sentiment  which  in  every  truly  representa- 
tive government  the  laws  must  and  should  formulate.  Too  much 
of  the  legislation  of  the  past  has  been  dictated  by  the  few  trained 
lawyers  who,  at  the  behest  of  special  interests,  crowd  our  legisla- 
tive halls,  on  the  one  hand,  and  by  the  demagogue,  on  the  other 
hand.  But  recentlv  an  Illinois  state  senator  voted  for  the  child 
labor  bill  of  that  state.  The  bill  was  supported  by  the  laboring 
people  and  by  many  public-spirited  citizens.  It  was  opposed  by 
what  may  be  termed  the  *^  sweat-shops.^'  Both  had  political 
power.  The  senator  was  asked  by  a  representative  of  the  "  sweat- 
shops '^  to  give  an  account  of  himself,  asked  why  he  had  voted 
for  the  bill.  He  answered :  "  Never  you  mind,  I  voted  for  the  bill 
because  it  was  popular  and  so  that  I  could  be  re-elected ;  but  you 
needn't  bother,  I  got  on  the  Judiciary  Committee  and  fixed  the 
title  so  that  the  damned  thing  is  unconstitutional."  After  the 
famous  Newhall  House  fire  in  Milwaukee,  there  was  a  clamor  for 
the  erection  of  fire-escapes  and  safety  appliances  upon  hotels  and 
public  buildings.  A  bill  was  introduced  in  the  Wisconsin  legis- 
lature requiring  fire-escapes  upon  hotels.  These  were  not,  as  you 
30 
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know,  required  at  the  common  law,  and  the  failure  to  supply 
them  was  not  in  itself  negligence.  When  required  by  statute,  such 
failure  would  be  negligence,  and,  if  a  person  were  injured  thereby, 
might  result  in  liability  for  damages  to  the  full  extent  of  the 
injury.  A  naked  bill  was  introduced  requiring  hotels  to  maintain 
fire-escapes,  and  this,  of  course,  made  the  resulting  liability  in 
damages.  A  "  friend  of  the  people,"  however,  proposed  that  the 
bill  be  made  drastic  and  self-operative,  and  amended  it  so  that  it 
provided  that  if  any  inn-keeper  failed  to  maintain  such  a  fire- 
escape,  his  guests  could  refuse  to  pay  their  bills.  Having  fixed 
the  standard  of  liability,  the  legislature  precluded  any  other.  A 
guest  who  lost  his  arm  or  his  leg  by  reason  of  the  absence  of  such 
fire-escape  could  only  recover  his  hotel  bill.  And  yet,  it  is  hard 
to  convince  the  public,  and  often  even  our  university  trustees 
and  presidents,  that  there  is  any  general  need  among  the  public 
for  a  legal  education.  Too  many  of  us  law  school  deans  are 
located  between  a  Scylla  and  a  Charybdis.  Tlie  tax-payer  and  tlie 
practicing  lawyer  think  that  there  are  already  lawyers  enough  and 
we  are  constantly  eluded  for  turning  loose  so  many  more  upon 
the  long-suffering  public,  but  the  university  trustee  is  yearning 
for  numbers  in  order  that  the  total  attendance  of  his  institution 
may  be  increased  and  that  the  law  schools  themselves  may  be  self- 
supporting.  Neither  as  a  rule  looks  upon  the  school  in  its  true 
light,  nor  gives  it  its  proper  place  in  the  scheme  of  national 
education. 

If  then,  the  training  of  citizens  is  an  important  function  of 
the  American  law  school — and  if  it  is  not,  the  law  schools  hardly 
fulfill  their  mission,  for  I  am  told  that  in  the  country  at  large 
only  about  twenty  per  cent  of  the  graduates  remain  in  the  prac- 
tice of  the  profession — what  is  the  nature  of  the  legal  training 
that  they  should  afford  ?  What  is  the  training  that  they  should 
give,  even  if  all  of  their  graduates  are  to  be  practitioners  ?  It  is 
a  training  that  will  teach  the  great  principles  of  the  law,  their 
origin,  their  significance,  law  as  a  science  and  as  an  evolution,  as 
a  great  expression  of  a  growing  and  developing  civilization,  of  its 
governmental  ideals  and  aims,  for  law  as  administered  and  upon 
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the  statute  books  is  merely  an  expression  of  those  ideals  and  aims, 
an  applied  science.  They  should  furnish  a  training  which  will 
turn  out  men,  not  hucksters;  scholars,  not  charlatans;  men  who 
will  see  something  more  in  law  and  in  government  than  a  tool  by 
which  to  make  money.  Years  ago  DeTocqueville  said  that  the 
hiwyer  in  America  belonged  to  the  natural,  the  only  aristocracy 
that  could  exist  in  a  free  country — to  a  ^lass  which  understood 
the  principles  of  government.  How  miserably  lacking  in  thai 
aristocracy — aristocracy  of  thought  and  learning  and  ideals;  and, 
after  all,  ideals  are  the  biggest  thing  in  the  world — are  and  must 
be  men  who  have  been  taught  merely  to  cram  and  to  pass  examina- 
tions, to  see  in  the  law  merely  the  means  of  earning  a  livelihood, 
and  to  look  upon  a  law-suit  as  a  farm,  which,  if  properly  tilled 
and  cultivated,  may  be  made  able  to  produce  an  abundant  reve- 
nue; men,  in  short,  who  have  never  seen  "  the  gladsome  light  of 
jurisprudence.'^  The  lawyers  of  America  have  and  always  will 
belong  to  the  governing  class.  They  alone  understand  what 
President  Eoosevelt  would  call  the  rules  of  the  game.  "  A  gov- 
erning class,  however,  never  debases  itself  with  impunity,  an 
aristocracy,  whose  sole  superiority  to  the  masses  which  it  professes 
to  lead  is  that  of  money,  is  doomed  "  and  a  legal  profession  whose 
only  ideal  is  monetar}^  success  is  as  equally  handicapped. 

In  spite  of  the  many  great  advantages  to  be  derived  from  re- 
quiring all  candidates  for  admission  to  the  Bar,  whether  law 
school  graduates  or  not,  to  submit  to  the  state  Bar  examinations, 
there  is  a  danger  in  the  system  which  should  be  guarded  against. 
We  are  all  of  us  conversant  with  the  Bar  examination  classes  and 
the  legal  crammer.  We  all  of  us  have  seen  the  advertisements  of 
second-rate  schools,  which  advertise  in  the  papers  that  a  greater 
percentage  of  their  graduates  pass  the  state  Bar  examinations 
than  those  of  their  rivals,  and  conduct  cramming  schools  during 
the  summer  months  which  prospective  applicants,  for  a  con- 
sideration, may  attend.  The  head  of  one  of  these  schools  once 
told  me  that  he  hired  men  at  every  examination  to  violate  the 
rules  of  the  examining  boards  and  to  take  down  the  questions  in 
shorthand,  and  that  he  thus  kept  pace  with  the  minds  of  the 
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examiners  and  was  enabled  to  anticipate  the  questions  that  would 
be  asked. 

We  are  in  danger  of  evolving  in  America  in  legal  matters  a 
system  which  exists  in  England  in  relation  to  the  army,  and  in 
China  in  relation  to  the  civil  service  generally,  and  which  has 
resulted  in  turning  so  many  poor  men  into  each.  My  suggestion 
is  that  not  only  one  day,  but  many  days,  be  given  to  the  Bar 
examinations;  that  the  Bar  examiners  apportion  their  subjects 
among  them,  so  that  each  may  become  thoroughly  grounded  in 
tlie  subjects  on  which  he  examines ;  that  the  field  covered  shall  be 
the  field  covered  by  the  best  law  schools,  and  if  the  poor  schools 
do  not  reach  that  standard  so  much  the  worse  for  them;  that  in 
passing  or  rejecting  students  the  total  average  be  considered,  so 
that  failure  in  one  or  two  or  three  subjects  be  not  fatal ;  that  the 
hypothetical  question,  and  not  the  definition,  be  used ;  that  some- 
thing of  legal  history  and  public  policy  and  legal  ethics  be  in- 
jected into  the  examinations,  and,  above  all,  that  the  examiner 
shall  himself  seek  to  become  acquainted  with  the  work  done  in  the 
best  schools,  and  in  the  poorest  as  far  as  his  own  state  is  con- 
cerned, and,  where  the  statutes  require  that  two  or  three  years  of 
study  in  reputable  schools  be  required  as  a  pre-requisite  to  taking 
the  examination,  seek  to  find  out  what  are  reputable  cmd  what 
are  not.  I  would  also  suggest  the  thought  that  the  Bar  examiner 
should  interest  himself  actively  and  practically  in  the  matter  of 
reform  as  far  as  legal  education  is  concerned.  He  it  is  who,  above 
all,  should  seek  to  direct  legislative  action  in  the  matter,  as  he 
alone  has  the  opportunity  and  the  knowledge  to  act  intelligently 
in  these  matters.  He  can  be  especially  influential  in  inducing  the 
legislatures  to  require  a  higher  standard  of  preliminary  education. 
It  is  a  noticeable  fact  that  as  a  rule  the  law  schools,  in  the  matter 
of  advancement,  are  ahead  of  the  state  legislatures.  They  will 
extend  their  courses  to  three  years,  however,  only  to  have  their 
curricula  absolutely  disorganized  by  their  students  leaving  at  the 
end  of  the  second  year  to  take  the  Bar  examinations.  This  is 
especially  true  of  the  Western  schools.  So,  too,  they  will  raise 
their  standard  of  admission,  while  the  state  will  allow  any  one 
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to  take  the  Bar  examination,  no  matter  how  deficient  his  pre- 
liminary education  may  be.  There  can  be  no  real  raising  of 
standards  until  the  standards  for  admission  to  the  Bar  and  the 
pre-requisites  for  taking  the  Bar  examinations  are  equal  to  those 
required  by  the  law  schools  for  admission  and  for  graduation.  In 
fact  I  am  inclined  to  believe  that  many  of  our  Western  and 
Southern  schools  would  be  closed  if  they  sought  to  advance  far 
ahead  of  the  state  Bar  requirements.  Whether  they  would  or 
not,  their  trustees  and  presidents  generally  think  they  would  and 
refuse  to  listen  to  suggestions  for  any  such  advance,  no  matter 
how  unhappy  and  discontented  and  ashamed  their  deans  may  be. 
The  reason  why  this  state  of  affairs  exists  is  largely  because  there 
is  no  one  particularly  interested.  There  is  always  some  one  in 
the  legislature  to  suggest  that  Abraham  Lincoln  had  no  prelimi- 
nary education.  The  members  of  the  legislatures  are  generally 
men  without  preliminary  education  themselves.  The  law  schools 
in  the  West  and  South  often  cannot  lead  the  legislative  advance 
without  being  charged  with  seeking  to  build  up  themselves  and  to 
force  every  one  to  attend  their  classes.  Especially  is  this  true 
where  the  state  institutions  are  divided — the  agricultural  and 
mechanical  colleges  in  one  town,  the  university  proper  in  another 
— and  w^here  there  is  local  and  institutional  jealousy.  The  man,  as 
1  said,  to  lead  this  advance  and  to  co-ordinate  these  things  is  the 
Bar  examiner.  He  is  the  custodian  of  legal  education.  He  is  a 
state  officer,  an  officer  of  the  court,  the  only  one,  in  fact,  whose 
duty  it  is  to  examine  into  the  question.  He  can  be  a  power  before 
any  legislative  committee. 

And  I  might  say  here  that,  in  my  opinion,  the  requirements 
for  admission  to  the  Bar  should,  if  anything,  be  in  advance  of 
those  for  admission  to  and  graduation  from  the  law  schools.  In 
a  republic  such  as  ours,  where  every  one  is  presumed  to  know,  and 
should  know,  something  of  the  law,  where  every  one  may  be  a 
councilman,  a  legislator,  a  leader  of  public  opinion,  and,  at  any 
rate,  a  voter ;  where,  if  the  agitation  for  the  initiative  and  referen- 
dum is  carried  to  its  fulfillment,  the  citizen  will  take  a  greater 
and  greater  part  as  time  goes  on  in  legislation  and  in  government. 
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it  will  always  be  difficult — ^perhaps  will  hardly  be  practicable  or 
wise  or  logical- — for  a  state  university  law  school,  at  any  rate,  to 
say  that  only  college  graduates  shall  study  in  its  halls,  to  assert 
as  an  abstract  proposition  that  everyone  is  properly  presumed  to 
know  the  law  and  to  take  part  in  government,  but  to  insist  that 
only  college  graduates  shall  be  allowed  to  study  it.  On  the  other 
hand,  no  sane  man  who  has  really  looked  into  the  question  from 
the  standpoint,  not  of  the  deserving  young  man  alone,  but  from 
that  of  the  welfare  of  the  public  at  large,  which  is  infinitely  more 
important  than  that  of  many  deserving  yotmgsters,  can  doubt  the 
wisdom  of  a  legislative  enactment  to  the  effect  that  no  one  but  a 
college  graduate,  and  one  fully  trained,  shall  practice  law  and  be 
an  officer  of  the  courts.  Personally,  as  a  compromise,  and  if  a 
compromise  is  necessary,  I  like  the  Rhode  Island  rule,  which 
requires  a  longer  period  of  legal  study  of  those  who  are  not  col- 
lege graduates  than  it  does  of  those  who  are. 

Now,  I  do  not  wish  to  be  understood  by  anything  which  I  may 
say  here  of  being  desirous  that  the  Bar  examiners  should  seek  to 
force  all  students  into  the  law  schools;  nor  do  I  insist  that  all 
candidates  for  admission  to  the  Bar  should  be  law  school  grad- 
uates. I  do  maintain,  however,  that  the  Bar  examiners  should 
see  that  the  standards  required  of  the  graduates  of  the  best  schools 
should  be  the  standards  required  of  those  who  desire  to  be  ad- 
mitted to  the  Bar ;  that  they  do  not  by  too  easy  and  superficial  or 
hurried  examinations,  on  the  one  hand,  make  it  possible  for 
almost  anyone — especially  if  he  is  a  passed-master  in  the  ait  of 
cribbing — to  pass  such  examinations,  and,  on  the  other,  that  they 
do  not  by  catch  questions,  by  calling  for  definitions,  by  insisting 
too  much  on  questions  on  pleading  and  practice  and  on  local  pro- 
cedure, and  by  laying  too  much  stress  on  individual  subjects  and 
individual  cases,  hamper  the  schools  in  the  really  great  work  which 
they  are  doing  and  can  do,  not  only  for  the  legal  profession,  but 
for  the  cause  of  good  government  and  enlightened  democracy. 

But  why  should  the  law  school  be  so  interested,  you  say?  Why 
should  it  seek  to  have  the  province  of  the  Bar  examiner  broadened 
and  co-ordinated?     It  can  run  its  own  affairs.     Its  graduates 
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need  not  take  the  Bar  examinations.  Why  should  it  bother  about 
them,  especially  if  one  of  its  purposes  is  to  train  citizens  who  will 
not  necessarily  be  practicing  lawyers  ?  My  answer  is  that  a  large 
number,  the  majority,  of  the  graduates  of  our  law  schools  will 
always  seek  to  pass  the  Bar  examinations  whether  they  intend  to 
or  do  remain  in  the  practice  or  not ;  that  the  schools  cannot  give 
two  courses  of  instruction ;  that  if  their  students  as  a  whole  fail 
to  pass  the  examinations  the  schools  will  be  discredited,  and  it 
will  necessarily  follow  that  they  will  always  seek  to  give  a  train- 
ing which  will  make  it  possible  and  probable  for  the  industrious 
student  to  pass.  They  should  be  made  to  feel  that  they  can  teach 
law  thoroughly  and  well  without  jeopardizing  their  chances  or 
giving  undue  advantage  to  the  cramming  schools  or  to  the  office 
student.  When  a  question  of  legal  ethics  or  of  legal  history  or 
of  great  governmental  concern  comes  up  in  the  class  room,  the 
instructor  should  not  be  made  afraid  to  spend  some  time  upon  it. 
He  should  not  be  made  continuously  to  surrender  to  the  sugges- 
tion that  "  the  point  is  interesting  and  valuable,  but  knowledge 
in  that  particular  line  will  not  help  the  student  to  pass  the  Bar 
examination  and  that  is  the  important  thing  after  all/^  The 
American  vice  is,  as  we  all  know,  to  ask  not  "  what  do  you  know '' 
or  "  how  well  did  you  do  it,"  but  "  did  you  pass  and  did  you 
win  "  ?  And  these  questions  are  always  being  asked  of  the  schools. 
I  know  of  a  professor  in  a  Western  school  (you  know  of  many  of 
them),  a  scholar  in  every  sense  of  the  word,  who  is  absolutely  dis- 
tanced by  a  local  practitioner  of  much  inferior  learning  and 
teaching  ability,  and  discredited  with  his  students,  because  the 
practitioner  studies  the  Bar  examinations  and  crams  his  students 
therefor  and  makes  a  better  record  in  that  particular.  On  the 
other  hand,  I  have  found  in  my  own  experience  as  a  Bar  examiner 
that  the  average  candidate  from  the  law  office  and  from  the  cram- 
ming school  will  know  justice  court  procedure,  but  will  be  abso- 
lutely non-plussed  if  questioned  upon  the  constitutional  aspects 
of  the  great  governmental  questions  and  policies  of  the  day,  the 
Merger  Cases,  the  Insular  Cases,  the  Beveridge  child  labor  bill, 
or  anything  pertaining  to  legal  history,  and  will  feel  deeply  in- 
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suited  if  you  seek  to  ascertain  from  him  whether  the  American 
bill  of  rights  had  its  origin  upon  European  shores  or  sprang, 
Minerva-like,  from  the  heads  of  the  framers  of  the  American 
Constitution.  In  one  state,  for  instance,  I  notice  that  the  Bar 
examination  is  confined  to  the  subject  of  contracts  alone,  while 
another  confines  its  examinations  to  one  day  and  to  fifty  ques- 
tions, one-half  of  which  are  upon  local  pleading  and  practice  and 
the  law  of  evidence.  It  is  needless  to  say  that  examinations  as 
limited  as  these  seriously  handicap  every  really  good  law  school. 
If  the  desire  of  the  student  is  to  pass  the  Bar  examination — and 
it  is  hard  to  make  him  think  of  anything  else,  especially  in  his 
senior  year — no  other  subjects  than  those  of  contracts  or  pleading 
and  practice  seem  to  him  to  be  germane.  As  a  matter  of  fact,  I 
am  told  that  often  the  graduates  of  our  best  schools  fail  to  pass 
the  examinations  to  which  I  have  referred,  and  personally  I  do 
not  look  upon  their  failure  as  a  disgrace.  The  schools  have 
chosen  to  teach  law  on  broad,  philosophical  and  scientific  lines, 
and  the  Bar  examiners  have  chosen  to  lay  particular  stress  upon 
one  or  two  subjects  and  upon  local  practice  and  procedure  and 
local  decisions  which  may  be  modified  or  repealed  by  the  state 
legislatures  at  any  time.  Fifty  questions,  one  half  of  them  on  the 
subject  of  pleading  and  practice,  are  no  test  whatever  of  a 
thorough  education.  When  they  are  confined,  too,  largely  to  local 
procedure,  they  are  an  incentive  to  cramming  and  the  cramming 
schools.  So,  too,  one  day^s  examination  of  seven  or  eight  hours 
is  an  unfair  test.  It  is  largely  a  test  of  physical  endurance.  The 
young  men  have  not  learned  the  mental  poise  which  comes  from 
practice.  They  become  worried  and  nervous  when  confronted  with 
an  examination,  especially  at  the  end  of  a  long  period  of  arduous 
study,  when  their  nerves  are  unstrung.  Many  a  man  fails  in  an 
examination  of  such  a  kind  simply  because  he  is  worn  out  and 
worried  and  nervous,  lie  does  poorly  in  the  first  subject  and 
"loses  his  nerve."  If  a  number  of  subjects  are  examined  upon 
and  time  is  given,  each  one  will  reach  his  proper  level.  None  will 
be  stampeded.  To  require  any  student  to  write  on  examination 
papers  for  eight  hours  in  one  day  is  to  my  mind  nothing  more  or 
less  than  to  impose  *'  a  cruel  and  unusual  punishment.'' 
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I  do  not  underrate  the  necessity  of  an  acquaintance  with  the 
local  practice  and  local  law,  and  I  believe  that  some  stress  should 
be  laid  upon  it,  but  1  believe  that  it  should  be  at  the  proper 
period  in  the  student's  training.  1  believe  that  some  attention 
should  be  given  to  the  subject,  but  I  think  it  is  infinitely  more 
important  that  the  student  should  have  a  sound  preliminary 
education,  should  be  thoroughly  educated  and  broadly  grounded 
on  the  law  as  a  whole,  its  history,  its  philosophy,  its  sources  and 
its  science  and  development,  and  should  have  some  culture  and 
ethical  foundations  (the  ethical  foundations  which  true  culture 
gives),  and  that  if  he  has  these  requisites  those  other  things  of 
which  I  have  spoken  will  in  a  large  measure  be  added  unto  him, 
or  can  afterwards  be  easily  acquired. 

Mr.  Danaher,  of  the  New  York  Board  of  Examiners,  in  a  re- 
cent book  of  questions  and  answers  intended  for  the  guidance  of 
those  who  take  this  New  York  Bar  examination,  intimates  that  in 
his  opinion  it  does  not  help  a  client  if  a  lawyer  is  versed  in  the 
whole  field  of  legal  learning,  but  loses  a  case  because  of  a  lack  of 
acquaintance  with  the  local  law  and  the  local  procedure.  But, 
in  answer  to  this,  I  say  that  it  does  not  help  the  Bar  as  a  whole, 
or  society  generally,  to  have  a  cramming  system  everywhere 
triumphant  and  to  force  the  schools  to  conform  to  and  to  surren- 
der to  it.  More  harm  is  done  to  the  profession  by  a  lack  of  pre- 
liminary education  and  lack  of  ethics  and  of  culture  and  of  self- 
discipline  than  by  any  lack  of  knowledge  of  the  technical  rules 
of  the  game.  .  These  can  soon  be  acquired  by  a  well-trained  mind. 
More  cases  are  lost  by  an  imperfect  foundation  than  by  a  failure 
to  understand  local  procedure,  for  in  nine  cases  out  of  ten  the 
mistakes  in  procedure  are  due  to  a  lack  of  knowledge  of  funda- 
mentals and  to  an  inability  really  to  reason  and  to  think,  or  to  a 
lack  of  the  conscience  which  the  true  scholar  has  and  which  makes 
him  realize  his  duty  to  his  clients  and  to  his  work.  It  may  be 
that  the  man  versed  in  practice  and  in  the  local  law  and  deficient 
generally  may  make  fewer  mistakes  during  his.  first  year;  but 
what  of  those  that  follow?  In. the  long  run,  he  who  isi  broadly 
educated  is  the  best  educated.    ]  venture  to  say  that. Mr.  Dana- 
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her^s  book  and  the  suggestions  made  therein — and  I  merely  ven- 
ture an  assertion — has  done  incalculable  harm  to  the  law  schools 
of  the  East.  I  am  inclined  to  think  that  many  a  student  in  the 
senior  classes  of  the  Eastern  schools,  who  has  the  New  York  Bar 
examination  in  view,  spends  a  large  amount  of  time  in  his  senior 
year  cramming  on  this  local  procedure  and  this  local  law  and  pays 
very  little  attention  to  and  derives  but  little  benefit  from  the 
immense  advantages  of  the  training  afforded  to  him  in  the  col- 
lege classes  and  by  the  law  school  lectures;  that  the  book  serves 
to  emphasize  the  idea,  already  too  prevalent,  that  the  chief  end 
of  an  education  is  not  to  enable  one  to  think  and  to  know  and 
sympathize  and  understand,  but  to  pass  examinations. 

But,  on  the  other  hand,  it  would  be  absurd  for  anyone  to  under- 
rate the  value  of  a  knowledge  of  the  rules  of  pleading  and  prac- 
tice, of  the  vast  unwritten  code  of  local  procedure,  and,  above  all, 
of  business  methods  and  principles.  I  often  think  that  a  knowl- 
edge .r  the  latter  is  almost  as  important  as  of  pleading  and  prac- 
tice itself.  The  lawyer  must,  to  a  large  extent,  be  a  business  man. 
He  must,  at  any  rate,  be  the  adviser  and  counsellor  of  business 
men;  yet  there  are  hundreds  of  graduates  of  law  schools,  hun- 
dreds of  college  graduates,  who  would  have  to  be  introduced  to  a 
bill  of  lading  if  they  met  it  on  the  street,  and  are  totally  ignorant 
of  business  methods  and  customs.  Yet  I  am  inclined  to  believe 
that  these  things  cannot  be  thoroughly  acquired  in  the  law 
schools.  The  methods  of  business,  the  business  mind,  must  be  met 
with  and  encountered  before  they  can  be  understood.  Court  pro- 
cedure and  pleading  and  practice,  and,  above  all,  the  unwritten 
rules  of  the  courts  and  the  customs  of  the  profession,  must,  like 
true  conversion,  be  personally  experienced.  Many  law  school 
gentlemen  will  say  "  no,"  but  the  Bar  examiners  uniformly  agree 
with  me  and  the  practicing  lawyers  agree  with  me  also.  I  be- 
lieve that  an  apprenticeship  in  the  office  and  an  actual  acquaint- 
ance with  the  methods  of  practice  are  as  necessary  to  the  young 
lawyer  as  actual  experience  in  the  hospital  is  to  the  young  sur- 
geon. Many  surgeons,  it  is  true,  have  never  had  it,  but — "the 
providences  of  God  are  inscrutable,  and  dead  men  tell  no  tales/' 
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Personally,  I  would  favor  a  probationary  period.  I  do  not 
believe  that  the  law  school  should  be  expected  to  teach  a  man  to 
be  a  practical  lawyer.  I  do  not  believe  in  turning  our  law  colleges 
into  business  colleges,  but,  on  the  other  hand,  I  believe  that  the 
public  should  be  protected.  The  study  of  the  law  should  be 
encouraged  because  it  is  necessary  to  an  intelligent  citizenship, 
but  there  is  no  reason  for  unduly  encouraging  the  increase  of  the 
number  of  practicing  lawyers.  1  see  much  to  commend  in  the 
ideas  expressed  by  Mr.  Lucien  H.  Alexander,  in  his  admirable 
paper  before  the  Section  of  JjCgal  Education  at  Narragansett 
Pier  some  years  ago.  He,  you  will  remember,  advocated  that  law 
school  graduates  should,  before  being  admitted  to  the  Bar,  be 
required  to  spend  one  year  as  bona  fide  clerks  or  assistants  in  law 
offices,  or  that  the  law  schools  themselves  should  "  provide  one 
year  or  more  of  training  devoted  largely  to  matters  of  practice 
for  those  gentlemen  of  legal  education  desirous  of  being  called  to 
the  Bar,  and  which  might  properly  be  designated  as  post-graduate 
courses  in  practice."  I  would,  lioVever,  recommend  that  this 
added  training  be  given  after  the  first  Bar  examinations;  that  on 
passing  them,  the  order  of  the  court  shall  be  that  all  successful 
candidates  shall  be  admitted  to  the  Bar  one  year  from  date,  pro- 
vided that  at  that  time  they  are  able  to  furnish  evidence  of  one 
year's  actual  clerkship  in  an  office,  or  the  actual  study  of  local 
law  and  local  procedure.  On  the  other  hand,  as  I  have  before 
stated,  I  insist  that  the  office  students  shall  be  required  to  reach 
the  same  general  standards  of  scholarship  as  the  graduates  of  the 
law  schools. 

When  I  say  that  it  is  difficult  for  the  law  schools,  in  their  two 
or  three  year  courses,  to  teach  satisfactorily  pleading  and 
practice,  I  do  not  believe  that  I  am  speaking  detrimentally  of 
them,  but  am  rather  defining  their  legitimate  spheres.  These 
I  believe  to  be  sacred  and  all  important.  If  this  extra  training  is 
necessary,  let  it  be  furnished,  but  in  the  meanwhile  I  suggest  to 
the  Bar  examiners  that  they  do  not  expect  too  much  of  the 
schools,  lay  too  much  stress  on  what,  after  all,  is  merely  an  inci- 
dent, though  an  important  one,  and  think  the  schools  failures  if 
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their  students  have  not  acquired  the  applied  science — proficiency 
in  pleading  and  practice  and  evidence;  that  they  do  not  hamper 
them  in  the  accomplishment  of  their  legitimate  purposes.  Above 
all,  in  America,  we  need  to  keep  the  law  a  learned  profession, 
one  in  which  there  is  a  spirit  of  knighthood  and  chivalry,  a 
noblesse  oblige,  of  true  culture ;  and  the  law  examiners  must  give 
the  law  schools  a  chance  to  teach  these  things.  In  former  days, 
many  a  student  in  the  office  of  an  old  practitioner  derived  from 
his  master  inspiration  and  zeal.  The  law  schools  today  are  doing 
the  work  of  the  preceptor;  they  are  in  loco  parentis;  it  is  for  them 
to  inculcate  the  ethics  that  shall  be.  Never  was  there  a  time 
when  a  loftier  conception  of  the  province  of  the  law  was  more 
necessary  than  now.  There  is  unfortunately  a  widespread  dis- 
respect for  the  law  everywhere  among  us.  And  yet  the  province 
of  the  law  is  broadening  every  day.  Our  lawyers  must  be  big 
men.  Our  social  and  governmental  problems  are  everywhere 
growing  upon  us.  On  one  side  is  predatory  wealth,  on  the  other 
the  demagogue.  We  need  sane,  patriotic  and  informed  leaders 
and  thinkers.  We  have  great  strikes,  where  the  courts  are  called 
upon  to  intervene  and  the  agencies  of  government  to  preserve  the 
peace.  The  judges  of  our  courts  appoint  receivers  and  control 
great  railroad  systems.  We  find  ourselves  approaching  an  era  of 
legislative  control,  of  the  intervention  of  the  courts.  We  find  the 
people  clamoring  for  protection  and  class  legislation.  We  are 
fighting  out  the  great  battle  of  democracy;  the  great  struggle 
between  the  adverse  principles  of  individualism  and  collectivism. 
Whether  we  like  it  or  not,  the  government  is  assuming  vast  con- 
trol over  the  individual.  A  widespread  belief  in  the  integrity  and 
justice  of  our  legal  system  as  a  whole  is  not  only  imperative,  it  is 
our  only  national  safeguard.  Never  was  there  a  time  in  the.  his- 
tory of  America  when  there  was  so  great  a  necessity  for  broad,  in- 
telligent knowledge,  and  for  integrity  in  politics,  in  our  legisla- 
tive halls,  on  the  Bench  and  at  the  Bar.  Never  was  there  a  time 
when  the  rewards  (if  the  rewards  they  be)  of  dishonesty  and 
trickery  were  as  great  as  they  are  today  and  when  high  standards 
of  professional  duty  and  obligation  were  so  needfed.  One  client  in 
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our  day  can  make  a  lawyer  wealthy,  and  the  helping  of  one  in- 
dustry can  make  a  legislator  independent.  The  power  of  tlie 
demagogue,  on  the  other  hand,  was  never  greater.  But  never  did 
the  voices  of  the  great  maflses  of  the  people,  of  the  humble  and 
helpless,  of  the  lowly  toiler,  of  the  generations  yet  unborn,  of  the 
great  and  holy  cause  of  democracy  itself,  call  so  strongly  for  the 
exercise  of  integrity  and  courage  and  knowledge.  The  lustre  of 
the  Bar  must  not  be  dimmed.  In  the  furnishing  of  a  legal  educa- 
tion the  great  purposes  of  all  law  and  of  all  government  must  not 
be  forgotten.  Our  Bar  examiners  in  prescribing  the  requirements 
and  in  testing  applicants  must  bear  this  in  mind.  They  must 
themselves  aid,  before  the  legislatures  and  elsewhere,  in  the  great 
cause  of  legal  education,  in  its  growth  and  in  its  elevation. 


PROCEEDINGS 

OF  THE 

SECTION  OF  PATENT,  TRADE-MARK  AND 

COPYRIGHT  LAW. 

Seattle,  Washington,  August  25, 1908,  2  P.  M. 

The  Section  of  Patent,  Trade-Mark  and  Copyright  Law  of  the 
American  Bar  Association  met  at  tlie  New  Washington  Hotel, 
Seattle,  August  25,  1908,  at  two  o'clock  P.  M.,  and  was  called  to 
order  by  the  (yhairman,  Robert  S.  Taylor,  of  Foi  t  Wayne,  Indiana. 

The  Chairman  briefly  reported  to  the  Section  the  developments 
during  the  past  year  with  reference  to  tlie  bill  for  establishing  a 
United  States  Court  of  Patent  Appeals,  as  recommended  by  the 
American  Bar  Association.  He  intimated  that  the  prospects  were 
good  for  the  passage  of  the  bill  at  the  coming  session  of  Congress, 
the  bill  having  been  favorably  reported  by  the  Patent  Committee 
of  the  House  of  Representatives  and  being  now  pending  before 
the  Judiciary  Committee  of  the  House  with  the  promise  that  a 
hearing  on  the  bill  will  be  given  immediately  after  the  convening 
of  Congress  in  December. 

Thereupon  a  paper  was  read  by  Wallace  R.  Lane,  of  Des 
Moines,  Iowa,  on  "  Certain  Phases  of  the  Prima  Fade  Rights  of 
the  Patentee." 

Following  this  paper  Melville  Church  read  a  paper  by  J.  Nota 
McGill,  of  Washington,  D.  C,  on  "  Abolition  of  Interference 
Causes  in  the  Patent  OflSce." 

The  papers  were  then  discussed  by  the  Chairman,  Melville 
Church,  Robert  H.  Parkinson,  Otto  R.  Barnett,  and'  others, 
Mr.  Church  advocating  one  original  li earing  in  the  Patent  OflSce 
and  one  appeal  therefrom  in  interference  causes,  the  decision  on 
such  appeal  to  be  final  as  between  the  parties  thereto.     Mr. 
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Parkinson  advocated  the  elimination  of  ex  parte  appeals  to  the 
Board  of  Examiners-in-Chief  and  the  Commissioner  of  Patents, 
and  suggested  that  Section  4916  of  the  U.  S.  Revised  Statutes 
is  now  superfluous  in  view  of  the  appeals  now  allowed  in 
interference  causes  to  the  Court  of  Appeals  of  the  District  of 
(■olumbia. 

Thereupon,  by  request.  Otto  R.  Barnett  read  a  paper  by 
Douglas  Dyrenforth,  of  Chicago,  Illinois,  entitled  "  The  Law^s 
Promise  to  the  Patentee  and  its  Fulfillment/' 

After  further  discussion  a  recess  was  taken  until  August  26, 
1908,  at  2  P.  M. 

Augvst  26,  1908,  2  P.  M. 

On  motion  of  Wallace  R.  Lane  the  following  resolution  was 
unanimously  adopted : 

Resolved,  That  a  committee  of  three  be  appointed  by  the  Chair- 
man from  among  the  members  of  the  Patent  Section  to  consider 
and  report  to  the  Section  at  the  next  meeting  upon  the  subject  of 
Interference  Procedure  and  Appeals  therein  in  the  Patent  OflBce, 
to  include  also  in  the  discretion  of  the  committee  the  subject  of 
ex  parte  appeals  by  applicants. 

The  Chairman  then  stated  that  he  would  later  announce  the 
membership  of  the  committee  authorized  by  the  foregoing  reso- 
lution. 

On  motion  of  Melville  Church,  duly  seconded  and  unani- 
mously adopted,  Robert  S.  Taylor,  of  Fort  Wayne,  Indiana,  was 
re-elected  Chairman  and  Otto  R.  Barnett,  of  Chicago,  Illinois, 
was  re-elected  Secretary  of  the  Section. 

On  motion  the  Section  then  adjourned  sine  die. 

Otto  R.  Barnett, 

Secretary. 


CERTAIN   PHASES   OF  THE   PRIMA   FACIE   RIGHTS 

OF  THE  PATENTEE. 

BT 

WALLACE  R.  LANE, 

OF  DBS  MOINES,  IOWA. 

In  1788  the  Constitution  of  the  United  States  granted  to  Con- 
gress "  the  power  to  promote  the  progress  of  useful  arts  by  secur- 
ing for  limited  times  to  inventors  the  exclusive  right  to  their 
discoveries." 

Under  Section  4883  and  4884  of  the  Revised  Statutes,  the 
patentee  has  a  "grant"  ....  of  the  exclusive  right  to  make, 
use  and  vend  the  invention  or  discovery  throughout  the  United 
States  and  territories  thereof;  .  .  .  for  the  term  of  seventeen 
years. 

The  Supreme  Court  of  the  United  States,  through  Justice 
Brewer,  has  held,  in  substance,  that 

"  A  patentee  has  two  kinds  of  rights  in  his  invention;  he  has 
tlie  right  to  make,  use  and  sell  specimens  of  the  invented  thing, 
and  he  has  the  right  to  prevent  all  other  persons  from  doing 
either  of  those  acts. 

"  The  first  of  these  rights  is  wholly  independent  of  the  patent 
laws,  while  the  second  exists  by  virtue  of  these  laws  alone." 

Daniel  Webster  has  said  that 

"  The  American  Constitution  does  not  attempt  to  give  an  in- 
ventor a  right  to  his  invention,  or  an  author  a  right  to  his  com- 
position. It  recognizes  an  original  pre-existing  inherent  right 
of  property  in  the  invention,  and  authorizes  Congress  to  secure 
to  inventors  the  enjoyment  of  that  right,  but  the  right  exists 
before  the  Constitution  and  above  the  Constitution,  and  is,  as  a 
natural  right,  more  than  that  which  a  man  can  assert  in  almost 
any  other  kind  of  property." 

And  Judge  Baker,  speaking  for  the  Circuit  Court  of  Appeals 
in  the  ca5e  of 

The  Victor  Talking  Machine  vs.  The  Fair,  123  Fed.,  426, 
says: 
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"Without  applying  to  the  Patent  Office,  one  may  make  and 
use  and  sell  the  device  that  embodies  his  invention;  that  is  his 
natural  right.  All  that  the  government  can  and  does  grant  him 
is  the  right  to  exclude  others  from  practicing  his  invention  with- 
out his  consent.  Within  his  domain  the  patentee  is  Czar.  The 
people  must  take  the  invention  on  the  terms  he  dictates  or  let  it 
alone  for  seventeen  years.  This  is  a  necessity  from  the  nature 
of  the  grant.  Cries  of  restriction  of  trade  and  impairment  of 
the  freedom  of  sales  are  unavailing  because  for  the  promotion  of 
the  useful  arts,  the  Constitution  authorizes  this  very  monopoly.'' 

In  view  of  such  strong  language  and  unmistakable  terms  used 
by  these  eminent  authorities,  it  would  seem  that  the  inventor, 
who  has  gone  through  the  ordeal,  and  oft-times  the  extremely 
arduous  task  of  obtaining  a  patent  for  his  invention,  should  have 
a  prima  facie-  right  to  the  exclusive  use  of  the  invention,  de- 
scribed and  claimed  in  his  patent,  such  as  would  enable  him  to 
assert  this  right  immediately,  whenever  manufacturers  see  fit  to 
appropriate  to  their  own  use  the  patented  device  for  sale  through- 
out the  United  States. 

In  order  that  I  may  bring  clearly  before  you  the  phaaes  of  the 
rights  of  the  patentee,  to  which  I  am  directing  your  attention,  I 
shall  presume  somewhat  upon  the  time  of  those  present  by  calling 
attention  to  the  procedure  and  various  appeals  provided  by  the 
United  States  statutes  for  the  inventor,  in  procuring  a  patent, 
whether  opposed  simply  by  the  Patent  Office  (if  we  can  term  the 
work  of  this  offi,ce  opposition  to  the  grant),  or  whether  there  is  an 
interference  contest,  between  the  inventor  and  a  rival  claimant 
for  the  honor  of  inventorship. 

Sections  4909  to  4911,  inclusive,  provide  for  appeals:  1st, 
from  the  primai'y  examiner  to  the  examiners  in  chief  in  the  Pat- 
ent Office ;  2d,  from  the  examiners  in  chief  to  the  commissioner  in 
person ;  3d,  from  the  commissioner  to  the  Court  of  Appeals  of  the 
District  of  Columbia. 

In  the  event  that  the  applicant  for  a  patent  is  unable  to  secure 
his  ex  parte  or  contested  (by  interference)  grant,  through  the 
medium  of  the  foregoing  appellate  procedure.  Section  4915  of  the 
Eevised  Statutes  provides  for  a  bill  in  equity  being  filed  in  the 
proper  Circuit  Court  of  the  United  States  asking  for 
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'^  an  adjudication  holding  him  entitled  to  the  patent^  and  if  the 
adjudication  is  favorable,  the  commisftioner  is  authorized  to  iasue 
such  patent^  after  certain  requirements  have  been  complied 
with/' 

Prom  an  adverse  decision  by  the  Circuit  Court,  in  such  case, 
the  applicant  has  his  appeal  to  the  Circuit  Court  of  Appeals, 
within  the  circuit  where  the  decision  was  rendered,  and  the  mat- 
ter might  possibly  be  taken  to  the  Supreme  Court  of  the  United 
States  on  certiorari.  Thus  every  applicant  for  a  patent  may 
have  seven  tribunals  pass  on  the  question  of  whether  or  not  he  is 
entitled  to  a  patent  before  he  is  definitely  certain  that  he  has 
secured  the  prima  fade  rights  to  which  he  is  entitled.  And  the 
government,  out  of  its  very  fairness  in  providing  so  many  courts, 
by  which  the  applicant  may  be  heard,  before  he  is  precluded  from 
his  grant,  has  provided  such  an  expensive  machine  that  it  is 
impossible  for  the  average  inventor  to  take  advantage  of  this 
machine,  and  in  the  event  that  the  application  is  contested  by  an 
adverse  claimant,  the  procedure  is  often-times  extremely  costly, 
and  it  puts  in  the  hands  of  a  strong  financial  institution  owning 
an  application  a  decided  advantage,  disastrous  to  the  person  of 
limited  means. 

Assuming  that  the  patentee  has  been  able  to  traverse  the  entire 
course  of  procedure  open  to  him  and  has  been  held  entitled  to 
the  broad  claim  for  which  he  is  contending  by  the  tribunal  to 
which  he  last  appeals  in  his  efforts  to  obtain  his  rights,  and  that 
the  matter  is  a  contested  one  between  rival  claimants  for  the  title 
to  inventorship,  the  applicant  has  his  application  for  a  patent 
again  subjected  to  re-examination  and  new  references  may  be 
cited  by  the  Patent  Office,  as  anticipating  the  invention  claimed, 
and  if  the  reference  is  a  pertinent  one,  the  entire  procedure  may 
be  repeated,  leaving,  in  theory,  at  least,  no  final  termination  to 
the  matter,  until  the  applicant  has  exhausted  his  energies  and 
finances. 

Within  my  personal  experience  an  applicant  whom  we  were 
representing  was  ruled  adversely  to,  in  an  interference  case,  by 
the  three  tribunals  of  the  Patent  Office,  and  on  appeal  to  the 
Court  of  Appeals  of  the  District  of  Columbia,  the  entire  action 
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of  the  Patent  Office  was  reversed  by  a  ruling  that  we  were  en- 
titled to  a  decision  of  priority  of  invention  on  a  technical  question 
of  reduction  to  practice. 

In  this  particular  case  this  ended  the  interference  proceeding; 
but  upon  presenting  the  application  to  the  examiner  for  re-ex- 
amination, prior  to  the  allowance  of  the  patent,  new  references 
were  broifght  out,  undiscovered  during  the  preliminary  examina- 
tion and  in  the  interference  proceeding,  upon  which  the  case  was 
again  rejected,  necessitating  a  further  expensive  proceeding. 

McCormick  vs,  Robinson,  128  0.  G.,  209. 

In  another  case  with  which  I  am  acquainted,  an  equity  suit  is 
now  pending  in  the  Seventh  Circuit,  as  the  thus  far  defeated 
party  in  the  interference  proceeding  has  exhausted  the  four 
appeals,  and  I  am  informed  if  the  decision  is  adverse  in  the  Cir- 
cuit Court,  this  party  will  appeal  to  the  Circuit  Court  of  Appeals 
for  the  Seventh  C-ircuit,  and  then,  if  possible,  take  the  matter  up 
on  certiorari  to  the  Supreme  Court  of  the  United  States,  in  which 
event  there  will  have  been  seven  tribunals  pass  upon  the  ques- 
tions involved  in  the  granting  of  the  patent. 

After  the  patentee  has  gone  through  the  long  procedure  some- 
times necessary  in  procuring  a  patent,  what  is  his  prima  facie 
right? 

Normally,  under  the  statutes  and  court  rulings  set  out  at  the 
conimencement  of  this  article,  the  patentee  and  his  heirs  have  the 
ej'chcsive  right  to  make,  use  and  vend  the  invention  or  discovery 
throughout  the  United  States  and  its  territories  for  a  period  of 
seventeen  years  under  government  grant. 

It  will  be  seen  from  the  above  language,  and  particularly  from 
the  decision  of  Judge  Baker,  above  referred  to,  that  the  patentee 
has,  as  a  basis  of  his  prima  fade  privileges,  the  right  to  advertise, 
sell,  license,  fix  prices  and  control  the  sale  of  his  article,  in  an 
almost  unlimited  way,  even  to  the  entire  restriction  of  the  sale, 
whether  the  patent  is  valid  or  invalid,  for  he  is,  in  the  language 
of  Judge  Baker,  "  Czar  for  these  purposes  " ;  but  in  the  usual 
patent  case,  and  assuming  that  he  is  trying  to  obtain  immediate 
relief  against  infringers  by  applying  for  a  temporary  injunction. 
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we  find  that  this  same  czar  has  a  very  narrow  realm,  and  pecu- 
liarly limited  powers  within  that  realm. 

In  other  words,  he  is  a  power  for  injury  to  others  and  to  the 
community  and  impotent  for  legitimate  good  to  himself. 

In  the  courts,  this  prima  facie  right  of  the  patentee  seems  to 
be  largely  limited  to  his  right  to  bring  an  action  at  law,  or  a  suit 
in  equity,  for  infringement,  against  anyone  who  makes,  sells  or 
uses  the  device  covered  by  his  claims.  It  allows  him  the  privilege 
to  use  the  United  States  courts  for  this  purpose,  and  if,  at  the 
end  of  an  extremely  long  and  harrajssing  litigation,  his  patent 
is  held  valid  and  infringed  by  the  Circuit  Court  or  Circuit  Court 
of  Appeals,  he  has  usually  established  a  prima  facie  right,  which 
enables  him  to  secure  a  comparatively  quick  relief  against  an 
infringer  making  substantially  the  same  device,  assuming  that 
no  new  substantial  defense  is  found  by  alleged  infringers. 

It  seems  to  me  absolutely  imperative  that  we  should  have  some 
foundation,  some  prefatory  step  taken  at  the  Patent  Office,  by 
which  the  inventor  could  secure  an  immediate  right  of  relief 
against  the  users  of  his  patented  thing. 

I  advocate  strongly  an  amendment  to  the  patent  laws  simplify- 
ing the  interference  procedure,  as  well  as  the  procuring  of  a 
patent,  by  eliminating  and  abolishing  some  of  the  appeals  now 
permitted.  If  the  examiners  in  chief  are  properly  selected,  this 
body  of  men,  who  under  the  Revised  Statutes,  Section  482,  are 
required  to  be  "  persons  of  competent  legal  knowledge  and  scien- 
tific ability,''  and  a  "  permanent  board  "  miglit  as  well  be  made 
a  final  tribunal,  so  far  as  procedure  at  the  Patent  Office  is  con- 
cerned, to  determine  the  rights  of  an  inventor  to  a  patent,  and  as 
to  the  rights  l>etween  parties  to  an  interference  proceeding  in 
determining  questions  of  priority.  If  the  salaries  were  made 
sufficiently  large  to  warrant  men  of  broad  experience  and  of  ex- 
ceptional ability  filling  the  positions  of  examiner  in  chief  (with 
perhaps  a  different  title),  there  could  be  no  doubt  but  that  as 
fair  and  just  a  decision  could  be  reached  by  these  men,  as  by 
having  it  passed  on  to  the  commissioner  of  patents  (a  political 
appointee,  not  required  to  be  of  legal  knowledge  or  scientific 
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ability),  and  from  him  to  the  Court  of  Appeals  of  the  District  of 
Columbia,  not  necessarily  qualified  for  this  work. 

The  system  which  I  have  here  outlined  was  contemplated  in 
the  Patent  Act  of  1836.  At  that  time  the  commissioner  of  pat- 
ents was  acting  very  much  as  the  present  examiners  are;  that  is, 
the  commissioner  with  a  few  assistants  passed  in  the  first  instance 
on  whether  or  not  an  applicant  was  entitled  to  his  patent.  This 
act  provided  for  a  direct  appeal  to  a  board  of  three  examiners, 
appointed  by  the  Secretary  of  State,  "  one  of  whom,  at  least, 
(was)  to  be  selected,  if  practical  and  convenient,  for  his  knowl- 
edge and  skill  in  the  particular  art,  manufacture  or  branch  of 
science  to  which  the  allegod  invention  appertains.^' 

From  this  original  statute  relative  to  appeals,  and  owing  to  the 
large  growth  of  the  Patent  Office,  the  present  appellate  procedure 
has  slowly  emanated  into  a  very  expensive  and  cumbersome  one, 
which  should  be  materially  cut  down  by  limiting  the  applicant  to 
one  appeal  within  the  Patent  Office. 

If  this  were  done  and  the  present  equitable  action  allowed, 
permitting  equity  rights  being  raised  in  the  United  States  courts, 
which  are  without  the  jurisdiction  of  the  Patent  Office,  more 
satisfactory,  direct  and  quicker  results  would  be  had  in  the  secur- 
ing of  a  patent,  and  determining  the  rights  of  the  alleged  in- 
ventor to  his  patent,  whether  contested  or  non-contested. 

I  strongly  urge  abolishing  entirely  the  appeals  from  the  ex- 
aminers in  chief  to  the  conirnissionor  of  patents,  and  from  the 
commissioner  to  the  Court  of  Appeals  for  the  District  of  Colum- 
bia, and  leaving  in  force,  in  duly  modified  form,  the  present 
statutes  which  provide  for  the  equitable  relief  through  the  United 
States  courts  in  the  event  of  a  seemingly  unjust  decision  by  the 
examiners  in  chief. 

This  would  leave  the  commissioner  of  patents  free  to  attend  to 
the  executive  duties  incident  to  the  running  of  the  Patent  Office, 
sufficient  for  anv  commissioner  to  attend  to,  without  the  burden 
of  passing  upon  the  question  of  invention  and  priority  of  rights 
in  a  given  inventor.  Incidentally,  I  think  the  commissioner's 
salary  should  be  increased. 
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I  would  suggest  that  the  salaries  of  the  examiners  in  chief, 
under  this  arrangement,  he  increased  from  the  present  salary  of 
three  thousand  dollars  to  that  of  the  circuit  judges,  and  have 
them  appointed  by  the  President  of  the  United  States  and  con- 
firmed by  the  Senate,  in  the  same  manner  as  federal  judges  are 
appointed. 

In  my  judgment,  they  should  hold  their  positions  during 
good  behavior,  and  a  retiring  age  should  be  fixed  under  ar- 
rangements similar  to  those  now  provided  for  in  the  federal 
judiciary.  They  should  have  plenary  jurisdiction  to  look  up 
questions  of  novelty  and  investigate  public  use  in  contested  cases. 

This  appellate  tribunal  should  have  final  jurisdiction  in  the 
Patent  Office,  allowing,  however,  the  equitable  relief  provided  for 
by  the  Revised  Statutes,  Section  4915. 

With  the  first  three  and  a  half  lines  of  Section  4915,  of  the 
Revised  Statutes  relative  to  a  bill  in  equity,  amended,  but  sub- 
stituting the  name  of  this  tribunal  for  the  appellate  tribunal 
there  named,  leaving  the  remainder  of  the  statute  as  it  is,  such 
tribunal  would  feel  constrained  to  give  fair  and  equitable  de- 
cisions, and  the  alleged  inventor  would  not  be  precluded  from, 
any  such  relief  as  he  might  be  entitled  to  by  the  equitable  pro- 
cedure in  the  federal  courts  under  Section  4915. 

Among  the  reasons  for  such  suggested  change  are: 

Ist.  Lightening  the  work  of  the  commissioner  and  allowing  him 
to  give  his  entire  time  to  the  management  of  the  office  and  deter- 
mining questions  of  practice  in  the  office. 

2d.  Expense  of  securing  final  adjudication  on  the  part  of  the 
patentee. 

3d.  Divorcement  of  the  executive  from  the  judicial  department 
of  the  office. 

4th.  Expense  of  certifying  to  the  Court  of  Appeals  for  the 
District  of  Columbia. 

6th.  Quick  determination  of  inventorship. 

6th.  A  tribunal  in  the  Patent  Office  qualified  to  determine 
invention  in  the  patentee,  which  should  establish  a  prima  facie 
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right,  on  the  part  of  a  patentee,  to  protect  himself  immediately 
against  infringers. 

When  the  inventor  has  appealed  from  the  primary  examiner  to 
this  tribunal  of  Patent  Office  appeals^  and  his  claims  have  been 
ruled  favorably  upon,  the  question  of  prima  facie  validity  should 
be  definitely  settled  in  such  a  manner  as  to  enable  the  Circuit 
Court  to  feel  warranted  in  granting  a  temporary  injunction  based 
on  this  patent,  provided  infringement  be  clear,  and  unless  posi- 
tive proof  is  furnished  by  the  alleged  infringer  that  the  patent 
was  invalid,  because  of  prior  uses  or  references  which  had  not 
been  considered  by  the  Patent  Office,  thus  shifting  the  burden 
from  the  patentee,  where  it  now  is  in  such  cases,  to  the  alleged 
infringer,  where  it  properly  belongs,  provided  due  care  is  taken 
in  issuing  the  patent. 

It  might  be  advisable,  and  I  throw  it  out  merely  as  a  sugges- 
tion, to  have  the  claims  of  the  patent  published  for  a  period  of 
from  thirty  to  sixty  days  prior  to  its  issuance,  in  the  Patent 
Office  Gazette,  and  thus  enable  any  parties  who  might  think 
themselves  injured  by  the  issuance  of  the  patent,  to  file  opposi- 
tion to  the  grant,  by  a  procedure  somewhat  similar  to  the  opposi- 
tion now  in  vogue  in  regard  to  the  registering  of  trade-marks. 

The  British  system  now  in  vogue  might  advantageously  be 
considered,  in  connection  with  this  suggested  change  of  publish- 
ing the  patent,  prior  to  its  issuance,  in  the  Patent  Office  Gazette. 

This  additional  precaution,  in  issuing  a  patent,  would,  in  my 
judgment,  curtail  the  grant  of  a  large  number  of  patents  which 
form  the  basis  of  prolonged  and  provoked  litigation,  which,  in  a 
large  per  cent  of  the  cases  tried,  results  in  the  destruction  of  the 
patent,  and  destroys  confidence  in  the  Patent  Office,  in  the  courts 
and  in  our  patent  system  generally,  and  would  secure  to  the  real 
inventor  compensation  for  his  endeavors. 

Such  procedure  as  I  have  outlined  should  curtail  the  practice 
in  vogue  in  patent  litigation  of  filing  demurrers  directed  to  the 
patentability  of  the  invention,  and  should  obviate  illegitimate 
advertising,  based  upon  patents  without  merit,  detrimentally 
affecting  legitimate  manufacturing  industries  and  enterprises. 
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Demurrers  as  to  Patentability. 

lias  every  patentee  a  prima  facie  right? 

There  is  a  line  of  decisions  based  on  demurrers  as  to  the  pat- 
entability of  inventions,  to  which  I  have  just  referred,  which  are 
particularly  inimical  to  the  prima  facie  valid  rights  of  the 
owner  of  a  patent. 

A  demurrer,  filed  as  required  immediately  after  the  bill  of 
complaint  has  been  placed  on  record,  produces  either  of  two 
results : 

Ist.  It  entirely  destroys  the  prima  facie  valid  rights  of  the 
patentee  by  a  stroke  of  the  pen  of  some  circuit  judge,  who  con- 
cludes that  there  is  no  invention  in  the  device  of  the  patent 
before  him. 

2d.  Necessitates  a  very  considerable  delay. 

I  desire  to  call  your  attention  to  some  of  the  rulings  on  this 
drastic  procedure. 

In  October,  1878,  the  United  States  Supreme  Court  in  the 
case  of 

Giant  Powder  Co.  vs.  The  California  Powder  Works,   98 

U.  S.,  126, 
intimated  that  demurrers  would  be  considered  in  patent  causes, 
but  Judge  Blodgett  of  the  Illinois  Circuit  in  1887  seemed  to  feel 
strongly  that  the  question  of  demurrers  directed  to  the  patent- 
ability of  the  invention,  based  on  the  common  knowledge  of  all, 
was  first  considered  by  him,  as  he  says  in  the  case  of 
West  vs.  Kae,  33  Fed.,  45 : 

"  I  am  not  aware  that  tlie  practice  of  raising  by  demurrer  the 
question  based  on  common  knowledge,  that  a  patent  is  void  for 
want  of  patentable  novelty,  has  tlie  direct  sanction  of  any  ad- 
judged case,  but  the  books  abound  in  cases  where  the  court  has 
of  its  common  knowledge  sna  sponte  held  patents  void  for  want 
of  patentable  novelty." 

Judge  Blodgett  cites  Mr.  Justice  Swayne  in 

Brown  vs.  Piper,  91  U.  S.,  42, 

which  he  uses  as  a  basis  for  his  contention  that  the  demurrer 

should  be  sustained  in  this  particular  case,  even  though  this  case 

was  one  heard  on  pleadings  and  proofs,  where  he  says: 
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"The  courts  will  take  judicial  cognizance  of  whatever  is 
generally  known  within  the  limits  of  their  jurisdiction,  and  if  the 
judge's  memory  is  at  fault,  he  may  refresh  it  by  resorting  to  any 
means  for  that  purpose  which  he  may  determine  safe  and  proper. 

"The  court  can  take  judicial  notice  (of  a  thing  in  the  com- 
mon knowledge  of  people  throughout  the  country)  and  give  it 
the  same  effect  as  if  it  had  been  set  up  in  the  answer  and  the 
proof  were  plenary/' 

Judge  Blodgett,  however,  at  the  time  he  rendered  this  decision, 
anticipated  the  trouble  which  would  arise  as  a  result  of  his  sus- 
taining the  demurrer,  in  this  specific  case,  and  holding  the  patent 
void  for  want  of  patentable  invention,  for  in  the  later  case  of 

Eclipse  Mfg.  Co.  vs.  Adkins,  36  Fed.,  556, 
in  overruling  a  demurrer  directed  to  the  patentability,  says : 

"  At  the  time  of  announcing  the  decision  in  that  case  (West 
vs.  Rae),  I  stated  that  its  effect  might  be  to  encourage  counsel 
to  demur  to  bills  for  infringement  of  patents  in  cases  where  they, 
from  their  special  knowledge  of  the  art,  might  be  of  opinion 
that  the  device  covered  by  the  patent  was  old.  And  my  anticipa- 
tions in  that  respect  have  been  fully  realized,  as  the  decision  has 
already  produced  in  this  court  quite  a  bountiful  crop  of  demur- 
rers in  this  class  of  cases.*' 

And  he  seemed  to  realize  the  detrimental  effects  upon  the  pat- 
ents of  this  country  that  his  prior  ruling  might  have  when  he 
adds : 

"  But  the  court  must  meet  each  case  as  it  arises,  and  in  sus- 
taining demurrers  like  this,  have  been  strictly  within  the  field  of 
common  knowledge.^' 

And 

"the  case  must,  however,  be  so  plain  as  to  leave  no  room  for 
doubt;  otherwise  injustice  may  be  done,  and  the  right  granted 
by  the  patent  defeated,  without  a  hearing  upon  the  proofs.  The 
judge  must  on  all  such  questions  vigilantly  guard  against  acting 
upon  expert  or  special  knowledge  of  his  own,  instead  of  keeping 
strictly  within  the  field  of  general  or  popular  knowledge.  While 
I  do  not  intend  to  lay  down  a  rule,  I  am  free  to  say  that  I  should 
not  feel  justified  in  holding  a  patent  void  for  want  of  novelty  on 
common  knowledge,  unless  I  could  cite  instances  of  common  use 
which  would,  at  times,  on  the  suggestion  being  made,  strike  per- 
sons of  usual  intelligence  as  a  complete  answer  to  the  claim  of 
such  patent." 
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Judge  Blodgett,  however,  in  the  case  of 

Eichards  vs,  Mioh.  Cent.  R.  Co.  et  cU.,  40  Fed.,  165, 
again  stated  what  is  now  the  basis  of  the  law  in  these  cases  by 
first  overruling  the  demurrer  and  later  sustaining  it.    This  case 
was  taken  to  the  Supreme  Court  of  the  United  States,  and  ap- 
pears as 

Richards  vs.  The  Chase  Elevator  Co.,  158  U.  S.,  297. 
Mr.  Justice  Brown,  speaking  for  the  court,  says : 

"  While  patent  cases  are  usually  disposed  of  upon  bill,  answer 
and  proof,  there  is  no  objection,  if  the  patent  be  manifestly 
invalid  on  its  face,  to  the  point  being  raised  on  demurrer,  and 
the  case  being  determined  upon  the  issue  so  formed. 

"  We  have  repeatedly  held  that  a  patent  may  be  declared  in- 
valid for  want  of  novelty,  though  no  such  defense  be  set  up  in 
the  answer." 

This  decision  of  the  Supreme  Court  has  been  followed  in  a 
number  of  cases,  and.  to  suoh  an  extent  that  the  Court  of  Appeals 
of  the  Sixth  Circuit  has  stated : 

"The  rule  is  now  well  settled  that  a  defendant  to  a  patent 
infringement  bill  may  raise  the  question  on  demurrer,  whether 
the  alleged  invention,  as  disclosed  by  the  specification  of  the 
patent,  is  devoid  of  patentable  novelty  or  invention." 

American  Fibre-Chamois  Co.  vs,  Buckskin-Fibre  Co.,  72 
Fed.,  608. 

Strom  Mfg.  Co.  vs.  Weir  Frog  Co.,  83  Fed.,  170. 

Conley  vs,  Marum,  83  Fed.,  309. 

Root  vs,  Sontag,  47  Fed.,  309. 

Drake  Castle  Pressed  Steel  Lug  Co.  vs.  Brownell  &  Co.,  123 
Fed.,  86. 

From  such  a  serious  situation  as  would  appear  on  its  face  to 
have  been  created  by  this  line  of  decisions,  it  would  seem  that  the 
patentee  had  great  need  for  being  fearful  lest  his  rights  be 
seriously  affected,  for  this  policy  is  bound  to  handicap  the  in- 
ventor in  obtaining  quick  relief,  and  in  certain  of  the  cases  above 
cited,  he  was  prevented  from  any  relief  whatever,  as  the  demurrer 
practically  wiped  out  the  legal  existence  of  his  patent,  which  the 
government  had  granted  him  at  his  expense. 
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There  has,  however,  developed  a  line  of  deciflions  which  has 
materially  benefited  the  patentee  and  helped  to  retain  his  prima 
facie  rights,  and  while  his  possibilities  of  immediate  relief  are 
considerably  delayed  by  the  present  procedure,  his  patent  has 
been  preserved  at  least  until  he  has  had  an  opportunity  by  plead- 
ings and  proofs  to  show  the  value,  merit  and  success  of  the  inven- 
tion which  he  claims. 

This  line  of  decisions  is  well  outlined  in 
The  New  York  Belting  &  Packing  Co.  vs.  New  Jersey  Car 

Spring  &  Rubber  Co.,  137  U.  S.,  445. 

An  appeal  was  taken  from  a  decree  of  the  Circuit  Court  of  the 
United  States  for  the  Southern  District  of  New  York,  dismiss- 
ing, upon  demurrer,  a  suit  in  equity  for  infringement  of  a  pat- 
ent, on  the  ground  that  tlie  subject  matter  of  the  patent  was  not 
patentable.  The  Supreme  Court  in  reversing  the  Circuit  Court, 
and  aiming  to  protect  the  prima  facie  rights  of  the  patentee,  held 
that  even  a  design  patent,  limited  as  it  was,  would  not  be  held 
void  for  want  of  patentability,  and  that  patentable  novelty  is  a 
question  of  fact,  in  the  following  language : 

"  We  think  that  the  demurrer  should  have  been  overruled,  and 
that  the  defendant  should  have  been  put  to  answer  the  bill. 
Whether  or  not  the  design  is  new  is  a  question  of  fact  which, 
whatever  our  impressions  may  be,  we  do  not  think  it  proper  to 
determine  by  taking  judicial  notice  of  the  various  designs  which 
may  have  come  under  our  observation.  It  is  a  question  which 
may  and  should  be  raised  by  answer  and  settled  by  proper 
proofs." 

This  line  of  authorities  is  well  considered  and  thoroughly  re- 
viewed in  the  excellent  opinion  of  Judge  Taft  in 

American  Fibre-Chamois  Co.  vs.  Buckskin-Fibre  Co.,  cited 

in  72  Fed.,  508, 
where  he  says,  in  overruling  the  demurrer  directed  to  the  patent- 
ability of  the  invention: 

"  Hence  it  must  follow  that  if  the  court  has  any  doubt  what- 
ever with  reference  to  the  novelty  or  invention  of  that  which  is 
patented,  it  must  overrule  the  demurrer  and  give  the  complain- 
ant an  opportunity  by  proof  to  support  and  justify  the  action  of 
the  Patent  Office.    This  is  a  view  which  has  been  taken  by  the 
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Supreme  Court  and  the  most  experienced  patent  judges  upon 
the  circuit/' 

And  the  Court  of  Appeals  for  the  Eighth  Circuit  in  1905  in 

Jackes-Evans  Mfg.  Co.  vs.  Hemp  Co.,  140  Fed.,  254, 

says: 

"  The  rule,  as  stated  by  Judge  Taf t,  has  been  approved  in 
many  subsequent  cases  and  is  no  longer  questioned.'' 

And  Judge  Cross  in 

General  Electric  Co.  vs.  Campbell,  137  Fed.,  600, 

says : 

"  There  must^  be  in  the  mind  of  the  court  an  absolute  convic- 
tion of  the  lack  of  invention.  If  there  is  any  doubt  wliaiever  on 
this  point,  the  case  should  be  decided  adversely  to  the  demurrer.^' 

That  eminent  patent  judge.  Judge  Townsend,  in  a  somewhat 
earlier  case, 

Krick  vs.  Jansen,  52  Fed.,  823, 
in  overruling  a  demurrer  based  on  tliis  ground,  says : 

"  The  question  of  patentable  novelty  is  a  question  of  fact,  and 
except  in  a  very  clear  case,  it  ought  not  to  be  decided  until  after 
an  opportunity  has  been  given  to  submit  proof  thereon. 

"  Blessing  vs,  Trageser,  34  Fed.  753. 

"  Dick  vs.  Supply  Co.,  25  Fed.  105. 

"  And  where  the  question  is  doubtful,  an  extensive  use  by  the 
public  may  serve  to  resolve  the  <loubt  in  favor  of  the  patentee." 

In  the  case  of 

Hanlon  vs.  Primrose  et  ah,  56  Fed.,  600, 
Judge  Townsend  in  a  very  concise  opinion  clearly  distinguishes 
between  that  class  of  cases  which  hold  that  the  question  of  pat- 
entable novelty  may  be  raised  on  demurrer  in  the  proper  action 
and  in  extreme  cases,  and  that  line  of  decisions  holding  that  all 
doubt  must  be  resolved  against  the  defendant  and  the  case  en- 
tirely free  from  doubt  on  the  question  of  judicial  notice  of  matter 
within  the  field  of  common  knowledge.    In  this  opinion  he  says : 

"  But  the  numerous  decisions  to  this  effect  (referring  to  de- 
murrers as  to  patentability)  also  show  that  the  court  will  only 
sustain  such  a  demurrer  where  the  case  is  entirely  free  from 
doubt,  and  will  only  take  judicial  notice  of  matters  within  the 
field  of  common  knowledge.^ 
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A  careful  study  of  these  two  lines  of  cases  which  liave  been 
jef erred  to  above,  leads  one  to  the  belief  and  feeling  that  unless 
the  latter  line  is  carefully  adhered  to  by  our  Circuit  Courts,  in 
cases  where  demurrers  as  to  the  patentability  have  been  filed,  the 
patentee  in  a  large  percentage  of  our  cases  has  very  limited 
prima  facie  rights  granted  him  by  the  Patent  Office  in  compliance 
with  the  statutes. 

The  demurrer,  by  the  very  nature  of  its  office,  is  a  drastic  pro- 
cedure, for  by  it  the  complainant  is  absolutely  precluded  from 
any  proof  tending  to  show  the  utility,  novelty  or  commercial  value 
of  the  patented  device,  as  the  demurrer  strikes  simply  at  the  legal 
status  of  the  patent.  The  very  office  of  the  demurrer  itself,  and 
its  drastic  effect  in  such  a  case,  is  a  most  urgent  reason  why  the 
demurrer  in  the  usual  patent  suit  should  be  overruled. 

In  the  grant  of  the  patent,  the  Patent  Office  has  determined 
that  the  inventor  has  produced  a  patentable  invention  which  is 
not  within  the  common  knowledge  of  all,  nor  is  it  within  the  dis- 
closure of  prior  devices  to  which  the  Patent  Office  examiners  are 
supposed  to  have  had  access,  while  examining  the  application  for 
the  patent,  during  its  pendency  at  the  Patent  Office. 

The  court,  in  sustaining  a  demurrer  based  on  his  judicial 
notice  of  the  common  knowledge  of  all,  not  only  holds  that  the 
Patent  Office  examiners  (and  it  may  be  all  of  the  appellate  tri- 
bunals in  the  Patent  Office)  were  wrong  in  granting  the  patent 
and  holding  the  device  to  have  patentable  merit,  but  also  pre- 
cludes the  patentee  from  showing  this  to  be  a  fact  by  competent 
proof. 

If  the  demurrer  is  to  be  sustained  in  any  case,  the  courts  should 
be  very  careful  to  distinguish  and  exclude  matters  within  its  own 
special  knowledge  and  matters  within  the  special  knowledge  of 
authors  and  others  working  in  a  certain  line  or  field  of  endeavor, 
and  should  keep  strictly  within  that  field  of  endeavor,  which  is 
directed  to  the  common  knowledge  of  all,  and  if  the  court  has 
any  doubt  whatever  on  the  question  of  novelty  or  invention  as 
gauged  by  this  common  knowledge,  it  should  refuse  to  sustain  the 
demurrer.  A  demurrer  should  never  be  sustained  if  patents  were 
properly  issued. 
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I  feel  that  such  of  the  decisions  as  have  sustained  demurrers 
directed  to  the  patentability  of  inventions,  have  been  largely 
brought  about  by  the  great  percentage  of  patents  held  void  for 
want  of  patentable  invention  upon  final  hearing,  upon  pleadings 
and  proofs,  due  to  the  practice  of  granting  minor  patents  of  ques- 
tionable utility  and  novelty,  upon  slight  and  extremely  question- 
able improvements  over  the  art  disclosed  by  the  Patent  Office  at 
the  time  of  considering  the  application  for  the  patent. 

Judge  Townsend  has  said : 

"  Such  patents,  instead  of  promoting  the  progress  of  the  use- 
ful arts,  seriously  retard  their  development,  and  the  resulted 
injury  far  exceeds  the  consideration  furnished  by  the  patentees. 
They  should  not  be  permitted  to  consume  the  time  of  the  court 
or  impose  on  it  and  defendants  the  burden  and  expense  of  patent 
litigation/' 

This  view  finds  support  in  a  comparatively  recent  decision  of 
the  Supreme  Court, 

Atlantic  Works  vs,  Brady,  107  U.  S.,  200, 
familiar  to  all. 

From  a  somewhat  careful  consideration,  I  feel  that  the  reme- 
dial procedure  which  I  have  outlined  herein  of  limiting  the  num- 
ber of  appeals  at  the  Patent  Office,  and  the  providing  of  a  thor- 
oughly competent  tribunal  of  Patent  Office  appeals  with  plenary 
jurisdiction  and  powers,  would  be  exceedingly  beneficial  in  cut- 
ting down  the  large  number  of  trifling  patents  issued;  particu- 
larly if  the  courts  of  our  country  see  fit  to  grant  temporary  in- 
junctions  on  patents  passed  upon  by  this  tribunal,  where  the  case 
of  infringement  is  clear,  and  unless  very  clear  evidence  that  the 
same  device  as  called  for  by  the  patent  has  been  disclosed  fully 
in  the  prior  art. 

Such  a  procedure  would  remedy,  to  a  very  large  extent, 

*'■  the  unsatisfactory  and  constantly  changing  condition  of  the 
law  and  practice  as  to  temporary  injunctions  and  appeals  there- 
from and  the  variance  in  its  application  in  different  circuits  of 
the  United  States." 

If  the  plan  last  year  adopted  by  the  Committee  on  Patent  Law 
of  the  American  Bar  Association  for  a  single  court  of  last  resort 
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in  patent  causes  which  should  consist  of  judges  chosen  by  the 
Supreme  Court  from  judges  of  the  various  circuits  to  hold  tenure 
during  a  certain  period  of  time  should  be  enacted,  the  patentee 
could  receive  speedy  action  on  the  merits  of  his  patent,  and  we 
would  also  have  a  uniformity  of  practice  in  regard  to  the  grant 
of  temporary  injunctions  based  on  the  procedure  of  the  Patent 
Office  outlined  herein. 

Advertising  in  Patent  Cases. 

There  is  a  strong  impression  that  the  courts  who  have  sus- 
tained demurrers  in  patent  cases,  and  have  spoken  of  the  "  vexa- 
tions of  patent  suits,"  have  had  some  previous  experience  with 
advertising  done  in  connection  with  a  great  many  of  such  suits. 

A  federal  judge  recently  told  me  that  he  had  absolutely  no  sym- 
pathy with  the  promiscuous  advertising  of  consent  decrees  and 
of  warnings  sent  to  the  innocent  purchaser  notifying  him  that  he 
was  liable  to  be  enjoined  and  to  an  accounting  in  damages  for  the 
use  of  alleged  infringing  machines.  This  particular  judge  to 
whom  I  refer  was  especially  aggravated  at  the  time  by  the  adver- 
tising of  a  consent  decree  based  on  a  patent  that  he  had  been 
inclined  to  hold  invalid  on  demurrer.  The  Court  of  Appeals  had 
held  in  the  circuit  in  which  this  judge  was  sitting  that  when 
decrees  were  consented  to,  the  circuit  judge  had  no  option  but  to 
sign  these  decrees.  This  aggravated  the  situation,  and  I  can 
readily  see  how  a  court,  in  view  of  such  circumstances,  would 
hold  the  questionable  patent  invalid  on  demurrer  if  he  was  in- 
clined to  the  opinion  that  at  the  final  hearing  the  patent  would 
be  held  void  and  not  infringed. 

This  brings  me  to  a  brief  discussion  of  the  law  relating  to  the 
issuing  of  warnings  by  circulars  and  advertising  which  tend  to 
destroy  the  business  of  the  defendant,  prior  to  the  adjudication 
of  the  patent,  by  threatening  to  bring  infringement  suits  against 
the  user. 

The  difficulty  of  obtaining  a  preliminary  injunction  in  patent 
cases  has  frequently  furnished  a  pretext  for  intimidating 
advertising. 
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threatened  to  be  issued  to  the  trade  for  the  purpose  and  with  the 
intent  of  injuring  and  destroying  the  business  of  a  manufacturer 
who  has  been  sued  for  infringement,  to  his  irreparable  damage. 

In  the  case  of 
A.  B.  Farquhar,  Ltd.,  vs.  The  National  Harrow  Co.,  102 

Fed.,  714, 

decided  by  the  Circuit  Court  of  x\ppeals  for  the  Third  Circuit, 

Judge  Dallas  says : 

"  Where  notices  are  given  or  circulars  distributed  in  good  faith 
to  warn  against  infringement,  no  wrong  whatever  is  committed ; 
but  where,  as  is  here  averred,  they  are  not  made  or  issued  with 
such  intent,  but  in  bad  faith,  and  solely  for  the  purpose  of  de- 
stroying the  business  of  another,  a  very  different  case  is  presented. 
In  such  a  case  property  rights  are  fraudulently  assailed,  and  a 
court  of  chancery,  whose  interposition  is  invoked  for  their  pro- 
tection, should  not  refuse  to  accord  it." 

In  treating  this  line  of  cases,  I  believe  the  court  should  make 
very  careful  inquiry  to  determine  whether  or  not  the  one  adver- 
tising is  acting  in  good  faith,  and  to  ascertain  whether  or  not  the 
one  doing  the  advertising  is  financially  able  to  respond  to  such 
damages  as  may  be  levied  against  him  at  the  close  of  an  action 
at  law,  arising  from  the  issuance  of  such  false  and  fraudulent 
circulars.  It  might  make  a  restraining  order  in  alternative  form 
either  restraining  the  advertising  or  compelling  advertisers  to 
give  large  bond  and  allowing  it  to  be  continued. 

The  courts  have  held  in  a  number  of  cases  following 

The  National  Cash  Register  Co.  vs,  Boston  Cash  Indicator 

and  Becorder  Co.  et  al,,  41  Fed.,  51, 
that 

"  The  power  of  a  court  of  equity,  by  petition  in  the  main  suit 
against  a  manufacturer,  to  restrain  a  complainant  from  bringing 
furtlier  suits  against  the  purchasers  or  users  of  a  patented  article, 
seems  to  he  recognized  in  this  country,  and  to  he  founded  upon 
sound  principles  of  equity" 

A  large  number  of  cases  support  this  view. 

If  this  doctrine  is  true,  which  I  have  no  reason  to  think  is  not 
true,  and  the  Court  of  Equity  has  the  power  to  enjoin  suits 
against  users,  when  the  manufacturer  has  been  sued,  why  then 
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should  the  patentee  be  allowed  to  advertise  that  he  intends  to 
bring  just  such  suits  as  the  courts  say  he  can  be  restrained  from 
bringing? 

Where  is  there  merit  in  the  one  theory  without  there  being 
merit  in  the  other? 

If  the  patentee  can  be  enjoined  in  the  proper  action  from 
bringing  a  multiplicity  of  suits  against  users,  after  the  manu- 
facturer has  been  sued,  there  certainly  is  no  truth  in  advertise- 
ments and  statements  issued  by  him  that  he  intends  to  and  will 
commence  suits  against  such  users. 

These  statements,  in  view  of  such  court  rulings,  must  have 
their  foundation  in  fraud,  intended  solely  for  the  purpose  of 
injuring  and  destroying  the  business  of  the  alleged  infringer  to 
his  irreparable  damage  and  injury. 

The  prima  facie  right  to  advertise,  which  the  courts  have 
seemed  inclined  to  give  the  patentee,  whether  his  patent  be  valid 
or  not,  and  of  notifying  and  warning  the  unsuspecting  public 
concerning  a  number  of  infringement  actions  already  brought, 
has  been  sanctioned  by  a  large  number  of  our  patent  lawyers  in 
the  prosecution  of  patent  suits,  and  should,  in  my  judgment,  be 
limited  by  national  legislation. 

Why  the  holder  of  a  patent  should  be  allowed  fraudulently  to 
destroy  the  business  of  a  competitor  through  the  sanction  of  the 
United  States  government  and  its  courts  on  assumed  primal  facie 
rights,  granted  through  his  patent,  to  me  is  incomprehensible, 
but  as  I  have  said  before,  this  advertising  of  unmeritorious  pat- 
ents has,  in  my  judgment,  been  brought  about  (to  a  great  extent) 
because  of  the  system  now  in  vogue  at  the  Patent  Office  in  grant- 
ing patents,  and  the  reluctance  of  the  United  States  courts  to  give 
credence  to  the  work  of  the  Patent  Office,  on  account  of  the  large 
number  of  patents  held  to  be  invalid  when  tested. 


ABOLITION  OP  INTERFERENCE  CAUSES  IN  THE 

PATENT  OFPFICE. 

BY 

J.  NOTA  McGILL. 

OF   WASIIIN01X)N,    DISTRICT    OF   COLUMBIA. 

It  is  often  said  that  Americans  are  a  litigious  people,  the  spirit 
of  fight  being  a  dominant  national  characteristic.  The  ember 
of  resistance  enkindled  in  pre-revolutionary  days  is  ever  ready 
to  spring  into  flame  the  moment  there  is  the  slightest  trespass 
upon  what  we  regard  as  our  rights.  Inventors  are  no  exception 
to  the  rule;  indeed,  they  typify  the  spirit,  and  in  them  it  finds 
its  strongest  expression.  As  we  all  know,  an  inventor  can  dis- 
cern an  appropriation  of  his  rights  when  it  is  not  visible  to 
the  analytical  expert  or  to  the  astute  lawyer  or  to  the  most  lib- 
erally-inclined judge.  He  is  ever  prepared  to  assert  his  rights, 
and  oftentimes  will  exhaust  his  resources  and  suffer  financia] 
ruin  in  an  effort  to  maintain  them. 

It  is  doubtless  due  to  this  characteristic  of  the  American  in- 
ventor that  there  are  so  many  bitterly-contested  interference 
causes  in  the  Patent  Office.  When  an  applicant  for  a  patent  is 
advised  that  another  is  making  claim  to  the  same  invention  the 
spirit  of  contest  arises  in  all  its  intensity.  The  true  merit  of 
the  invention  in  issue  is  then  lost  to  sight,  and  a  fictitious  val- 
uation becomes  fixed  in  his  mind.  He  is  convinced  that  if  the 
invention  were  not  valuable  the  other  applicant  would  not  claim 
it;  frequently  he  believes  that  the  other  is  seeking  unlawfully 
to  appropriate  his  invention,  and  without  calmly  weighing  the 
situation,  or  following  the  advice  of  his  counsel,  will  embark 
on  long  and  expensive  litigation. 

Interference  proceedings  in  the  Patent  Office  are  increasing 
at  a  rapid  rate.  They  are  fought  through  the  various  tribunals 
of  tlie  Office  and  then  in  the  Court  of  Appeals,  at  an  expendi- 
ture of  thousands  of  dollars,  and,  after  tlie  fight  is  won,  it  not 

(868) 


J.    NOTA   McGILL.  869 

infrequently  transpires  that  neither  the  public  nor  the  successful 
contestant  is  ever  the  gainer;  in  many  instances  the  invention 
proves  to  be  without  value,  and  the  victor's  sole  reward  is  the 
judgment  of  priority  in  his  favor. 

The  reason  for  the  present  large  number  of  interferences  may, 
as  some  assert,  be  due  to  the  increase  in  the  number  of  appli- 
cations for  patents;  and,  on  the  other  hand,  it  may,  as  others 
contend,  be  chargeable  to  the  practice  which  sprang  from  the 
decision  in  Hammond  vs.  Hart,  C.  D.,  1898,  p.  52,  of  suggest- 
ing to  an  applicant  claims  made  by  another  applicant.  Be  the 
cause  what  it  may,  the  fact  is  that  during  the  ten  years  follow- 
ing that  decision,  the  increase  was  nearly  fifty  per  cent  over 
the  same  period  preceding  the  adoption  of  the  rule  authorized 
by  that  case. 

There  is  a  wide  divergence  of  opinion  as  to  the  legality  and 
propriety  of  an  examiner's  presenting  to  an  applicant  the  claims 
of  a  rival  inventor.  Those  opposed  to  tlie  practice  assert  that  it 
is  against  the  spirit  of  the  law,  since  each  applicant  is  required 
by  the  statute  to  point  out  specifically  that  which  he  claims  as 
his  invention,  and,  failing  to  assert  as  his  own  that  which  is 
claimed  by  another,  the  Patent  Office  should  not  arrogate  to 
itself  the  right  to  disclose  the  claims  of  the  latter.  Those  who 
favor  the  present  practice  contend  that  if  an  applicant  shows 
but  does  not  claim  the  invention,  it  is  the  duty  of  the  Office  to 
suggest  patentable  claims  presented  in  a  co-pending  case.  That 
the  Office  has  the  right  to  do  so  has  never  been  judicially  deter- 
mined; possibly  it  never  will  be,  since  the  action  is  taken  in 
camera,  and  thereafter  it  is  too  late  to  seek  relief  by  writ  of 
injunction. 

Kegardless  of  how  interferencjes  are  brought  about,  it  is  un- 
deniable that  the  present  practice  is  truly  sui  generis  and  is 
totally  dissimilar  to  any  course  of  legal  procedure  in  this  coun- 
try. The  system  as  a  whole  has  become  so  complex  that  the 
Court  of  Appeals  of  the  District  of  Columbia,  in  Allen  vs. 
Lowry,  116  0.  G.,  2253,  took  occasion  to  express  the  opinion  it 
entertained  for  the  procedure  in  the  following  terms: 
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"  From  the  simple  and  summary  mode  first  adopted  for  deter- 
mining the  question  of  priority  of  invention,  that  proceeding,  by 
system  of  Patent  OflBce  rules,  has  grown  to  be  a  veritable  old  man 
of  the  sea,  and  the  unfortunate  inventor  who  becomes  involved 
therein  is  a  second  Sinbad  the  sailor.  It  is  known  to  all  who  are 
familiar  with  the  practice  in  interference  proceedings  that  by 
motions,  petitions  and  appeals  of  every  conceivable  character  that 
the  ingenuity  of  the  skilled  attorney  can  devise,  interferences  can 
be  and  are  prolonged  for  years,  to  the  injury  of  the  public,  and 
often  to  the  financial  ruin  of  the  parties/' 

There  is  no  proceeding  known  to  the  law  that  for  complexity, 
multiplicity  of  motions,  hearings  and  appeals,  equals  that  which 
obtains  to-day  in  interference  causes  in  the  Patent  Office. 

First,  we  have  the  jurisdictional  issues  presented  by  motions 
to  dissolve,  with  appeals  in  certain  cases,  and  petitions  in  others, 
involving  delays  extending  over  many  months  and  sometimes 
years.  When  these  questions  are  finally  determined,  if  the  par- 
ties in  interest  still  have  the  necessary  funds,  testimony  to  prove 
priority  is  taken.  It  would  be  more  proper  to  say  that  the  taking 
of  testimony  is  then  begun,  since  what  appears  as  an  apparently 
smooth  road  is  more  often  than  otherwise  changed  into  one  of 
almost  insurmountable  barriers.  Motions  frequently  succeed 
motions,  with  the  usual  train  of  appeals,  before  the  proof  is 
finally  adduced.  Even  in  the  taking  of  testimony  there  exists 
a  line  of  procedure  unknown  to  the  courts  or  to  writers  on  the 
law  of  evidence.  The  rules  as  to  what  is  and  is  not  admissible 
frequently  appear  to  have  been  forgotten,  if,  in  fact,  they  were 
ever  known.  This  may  be  due  in  part  to  the  fact  that  many 
practitioners  before  the  Patent  Office  are  not  lawyers,  and  have 
no  acquaintance  with  the  rules  of  evidence.  Then,  too,  pages 
upon  pages  of  the  record  are  filled  with  verbose  remarks  of 
counsel,  which  would  not  be  tolerated  in  any  court  of  justice. 
The  objections  of  counsel  more  frequently  than  otherwise  take 
the  form  of  arguments  which  are  not  only  manifestly  improper 
but  are  relied  upon  to  take  the  place  of  evidence.  To  many  of 
the  judges  who  sit  on  the  Court  of  Appeals  of  the  District  of 
Columbia  this  method  of  "  proving  "  a  case  has  been  a  revelation. 
The  court  has  condemned  the  practice  in  strong  terms  and  has 
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ftometimes  indulged  in  strictures  more  general  in  their  applica- 
tion tlian  are  warranted.  Yet  this  is  no  cause  for  wonderment 
'When  the  many  aggravations  are  considered.  The  absurdities 
so  frequently  presented  by  interference  records  have  led  the 
Bench  uniformly  to  ignore  everything  falling  outside  the  breast- 
works of  evidence. 

In  one  recent  case,  involving  a  record  of  over  1400  pages, 
made  up  largely  of  idle,  time-consuming  objections  and  speeches, 
the  court  took  occasion  to  remark  that  it  had  been  compelled 
to  read  not  only  page  after  page  of  testimony  for  which  no  pos- 
sible excuse  could  be  suggested,  but  also  a  cross-examination  of 
one  witness  occupying  fourteen  days  made  up  of  repetitions  and 
immaterial  matter;  all  of  which  led  the  court  to  sugggest  that 
a  record  one-third  the  size  would  have  presented  every  oppor- 
tunity for  the  fullest  investigation,  and  would  have  rendered 
unnecessary  a  brief  of  over  three  hundred  and  fifty  pages. 

That  these  abuses  and  weaknesses  in  interference  procedure 
are  bringing  the  practice  into  disrepute  and  contempt  is  realized 
by  the  friends  and  well-wishers,  of  our  patent  system. 

At  the  meeting  of  this  Section  of  the  American  Bar  Asso- 
ciation in  1905,  Joseph  B.  Church,  Esq.,  urged  reforms  in  refer- 
ence to  all  matters  involving  jurisdictional  issues.  He  pointed 
out  the  evil  arising  from  vesting  in  the  primary  examiner,  by 
whom  interferences  are  declared  in  the  first  instance,  the  power 
of  trying  jurisdictional  questions.  Motions  to  dissolve  are,  in 
consequence,  passed  upon  by  prejudiced  persons;  and  instead  of 
a  single  tribunal,  namely,  the  examiner  of  interferences,  we  have 
a  multitude  of  tribunals  represented  by  forty  odd  divisions  of 
the  Patent  OflSce,  with  natural  divergence  in  practice,  procedure 
and  rules  of  interpretation.  Mr.  Church  urged  that  the  author- 
ity to  determine  all  jurisdictional  issues  should  be  placed  where 
it  logically  belongs,  that  is,  with  the  examiner  of  interferences, 
who  should  have  the  right,  at  his  discretion,  to  refer  such  issues 
to  the  primary  examiner  for  a  preliminary  hearing  after  the 
manner  of  a  master  in  chancer}',  his  findings  and  conclusions 
being  subject  to  exceptions  before  the  examiner  of  interferences, 
whose  decision  would  be  final. 


872  ABOLITION   OF  INTERFERENCE   CAUSES. 

At  the  same  session  of  this  Section,  in  1905,  former  Justice 
Charles  H.  Duell  in  speaking  of  the  present  practice  in  inter- 
ference cases  said:  < 

"  I  will  content  myself  with  characterizing  it  as  the  most  com- 
plex and  time-absorbing  system  of  circumlocution  and  how-not- 
to-do-it  rule-created  procedure  ever  bred  by  a  system/' 

Justice  Duel!  also  pointed  out  the  imperfections  of  our  system 
arising  from  the  inconclusiveness  of  the  present  examinations 
and  the  multiplicity  of  amendmients  and  office  actions  which  per- 
mit a  virtual  extension  of  the  monopoly  through  delays  in  the 
issue  of  patents.  The  plan  which  he  regarded  as  most  feasible 
for  overcoming  that  difficulty  was  as  follows: 

"  The  application  when  filed  to  be  taken  up  for  examination 
which  should  at  once  go  to  the  merits  as  well  as  to  form,  and 
should  and  could  be  made  more  thorough  than  at  present  because 
of  the  fewer  examinations  to  be  made.  To  this  office  action  the 
applicant  should  file  a  complete  answer,  anrl,  if  the  objections 
raised  by  the  examiner  were  not  acquiesced  in,  a  second  action 
should  be  had,  and  to  this  a  reply  by  the  applicant.  The  appli- 
cation, as  it  stands  after  the  applicant's  second  reply,  should  then 
pass  to  patent,  unless  the  applicant  should  elect  to  take  a  prompt 
appeal  to  the  examiners-in-chief  in  order  to  have  a  ruling  by  an 
appellate  tribunal  upon  the  points  of  difference  between  him  and 
the  examiner.  The  applicant  to  be  permitted,  but  not  required, 
to  miodify  his  application  to  meet  the  ^'iews  of  the  exarainers- 
in-chief.  Under  such  an  examination  the  issued  patent  should 
bear  on  its  face  sufficient  data  to  give  to  the  public  the  substance 
of  what  would  be  disclosed  by  an  examination  of  the  file 
wrapper." 

Why  should  not  substantially  the  same  procedure  be  adopted 
in  reference  to  interferences?  After  all  jurisdictional  issues 
have  been  finally  determined  by  the  examiner  of  interferences, 
with  one  appeal — or  two  if  thought  wise  and  proper — ^patents 
should  issue  to  both  or  all  of  the  contestants,  each  patent  bear- 
ing on  its  face  notice  in  reference  to  the  particular  claims  in  in- 
terference and  of  the  patents  containing  the  interfering  claims, 
or  a  sufficient  notice  to  identify  the  other  patents  when  issued. 
Then  either  party  would  be  at  liberty  to  proceed  against  the 
other  in  accordance  with  section  4918  R.  S.,  which  gives  to  the 
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courts  power  to  adjudge  either  of  two  interfering  patents  void 
in  whole  or  in  pari  This  would  surely  do  away  with  the  present 
complex  system  and  would  affirmatively  put  at  rest  all  questions 
of  priority;  whereas  under  the  present  practice  the  decision  of 
that  question  is  not  binding  upon  the  courts  and  may  be  litigated 
de  novo  notwithstanding  the  vast  amount  of  time,  money  and 
energy  expended  upon  the  case  during  its  snail-like  progress 
through  the  Patent  OflRce  and  the  Court  of  Appeals  of  the  Dis- 
trict of  Columbia.  This  divided  jurisdiction  serves  no  good  pur- 
pose; on  the  contrary,  it  involves  the  expenditure  of  large  sums 
of  money  and  a  delay  in  the  issue  of  patents  that  is  not  con- 
ducive to  the  public  weal.  Surely  no  harm  can  come  from  plac- 
ing each  inventor  on  the  same  footing  before  courts  qualified 
to  determine  all  matters  of  controversy  in  accordance  with  the 
well  established  laws  of  evidence  and  legal  procedure.  It  may 
be  in  order  to  suggest  that  the  courts  would  then  invariably  have 
the  assistance  of  lawyers  trained  in  procedure  and  to  whom  the 
laws  of  evidence  are  not  unknown  quantities,  making  it  impos- 
sible for  laymen  to  appear  as  attorneys  in  matters  of  such  vital 
importance  to  inventors  and  the  public. 

Possibly  it  is  not  Utopian  to  believe  that  we  may  yet  secure 
the  court  of  patent  appeals  for  which  the  Patent  Committee  of 
this  Association  has  been  laboring  most  earnestly  for  the  past 
ten  years  or  more.  With  the  right  of  appeal  to  that  tribunal  in 
all  cases  of  interfering  patents,  one  appeal  would  be  substituted 
for  three,  and  proceedings  by  bill  in  equity  under  section  4915 
R.  S.  by  the  unsuccessful  party  to  an  interference  would  no 
longer  be  in  order.  Possibly,  also,  the  fact  that  a  judgment  in 
favor  of  the  successful  party  would  carry  with  it  the  right  to  re- 
cover costs  would  tend  to  lessen  the  magnitude  of  the  records 
and  to  deter  contests  in  respect  to  inconsequential  issues,  such 
contests  being  often  bitterly  fought  not  because  of  the  value  of 
the  claims  in  issue  but  because  of  other  claims  in  the  same  case. 

Reforms  of  the  nature  suggested  are  radical.  We  all  realize 
the  danger  of  changing  that  which  has  existed  for  so  many  years, 
but  if  the  friends  of  tlic  patent  system  do  not  stop  to  reflect  and 
consider,  and  by  united  effort  endeavor  to  promote  that  whicli 
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will  be  productive  of  the  greatest  good  to  the  greatest  number, 
the  enemies  of  the  system  may  rise  in  their  might  and  perchance 
effect  changes  which  will  be  fatal  to  the  interests  of  that  class 
whose  members  have  done  more  to  advance  mankind  morally, 
physically,  socially  and  financially,  than  all  the  sages,  philos- 
ophers and  statesmen,  of  early  or  modern  days,  collectively  con- 
sidered. 


THE  LAW'S  PROMISE  TO  THE  PATENTEE  AND  ITS 

FULFILLMENT. 

DY 

DOUGLAS  DYRBNFORTH, 

or  CHICAGO,  ILLINOIS. 

As  a  means  to  tlie  end  of  promoting  progress  in  the  useful  arts 
TB(]  sciences,  the  system  now  upon  our  statute  books  as  the  pat- 
ent law  of  the  United  States  is  wholly  effective.  The  result 
of  over  one  hundred  years  of  experiment  and  trial,  it  seems 
to  embody  every  necessary  regulation,  so  far  as  such  regula- 
tion can  be  established  by  Congress,  for  adequately  rewarding 
those  who,  through  the  exercise  of  their  mental  endeavor,  have 
added  to  existing  expedients,  or  created  new  expedients,  for  the 
general  advance  of  industrial  and  material  development.  By 
this  system,  the  creator  of  a  new  idea  may  acquire  a  just  com- 
pensation couimenBurate  with  its  value  to  the  community  for  a 
specific  period  of  time.  Every  person  capable  of  creating  a 
new  idea  of  means  or  method  for  producing  a  known  effect  of 
value  in  the  industrial  world,  every  person  capable  of  producing 
a  new  effect  of  value,  is  given  an  equal  opportunity  with  all  oth- 
ers to  reap  a  reward  measured  by  that  value  in  competition  with 
other  expedients  or  effects  known  before  or  after  the  date  of  his 
creation.  The  promise  that  he  may  thus  receive  a  reward  meas- 
ured by  the  merits  of  what  he  has  accomplished  is  the  most 
efficacious  inducement  which  can  be  offered  to  lead  him  to  turn 
his  intellectual  efforts  in  the  direction  of  advancing  the  public 
good.  Broad  unfavorable  criticism  of  the  patent  system  of  this 
country,  as  enacted  by  Congress,  is  unjustified.  Suggestions  of 
slight  variation  of  the  term  for  which  the  patentee's  monopoly 
shall  extend  are  not  looked  upon  as  constituting  a  censorious 
criticism  of  the  system.  A  student  of  current  events  cannot  fail 
to  know,  however,  that  there  is  a  wide  difference  between  the  re- 
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ward  promised  to  the  industrious  inventor  and  that  received  by 
him,  either  voluntarily  from  the  public,  or  involuntarily  through 
the  action  of  the  federal  courts.  It  is  the  purpose  of  this  paper 
not  primarily  to  criticise  the  wui  ts  in  any  action  they  have  taken, 
but  rather  to  point  out  what,  to  the  student  of  the  law,  would 
seem  to  be  the  proper  reward  to  which  the  inventor  is  entitled 
through  the  grant  of  letters  patent,  and  how  this  reward  should 
be  made  available  to  him. 

It  is  axiomatic  that  a  promise  by  the  government  in  behalf  of 
the  people  of  the  United  States,  exactly  expressed,  and  sanc- 
tioned by  the  constitution,  whether  for  reward  or  punishment, 
should  be  enforced  to  the  letter,  without  regard  to  class  or  sub- 
ject-matter. Public  policy  is  never  promoted  by  any  course 
which  fails  in  honesty.  The  duty  of  the  courts  to  compel  the 
reward  promised  to  a  public  benefactor  should  not  be  viewed 
more  lightly  than  the  duty  to  enforce  a  threat  directed  against 
a  malefactor.  Yet  it  will  not  be  denied  that  those  statutes  which 
punish  violations  of  the  criminal  laws  are  enforced  by  the  fed- 
eral courts  with  greater  vigor  and  unanimity  against  malefac- 
tors, regardless  of  the  wealth,  poverty,  prominence  or  obscurity 
of  the  guilty,  than  are  the  promises  of  benefit  enforced  in  favor 
of  that  class  of  benefactors  who  contribute  to  the  advancement 
of  industrial  and  scientific  expedients.  The  whole  fault  which 
constitutes  the  cause  why  patentees  are  denied  the  reward  for 
their  achievement  is  found  in  the  hesitancv  of  the  courts  in  en- 
forcing  the  letter  of  the  law,  due  sometimes  to  obliviousness  to 
the  true  rights  of  the  inventor. 

The  reward  promised  to  the  patentee  by  the  law  is  expressed, 
both  in  the  constitution  and  in  the  statutes,  as  ^^the  exclusive 
right  ^'  to  practice  the  invention  for  a  term  of  years  beginning 
with  the  date  of  the  grant  and  expiring  at  a  certain  date  there- 
after, now  fixed  at  seventeen  years,  unless,  for  certain  causes,  the 
term  is  reduced.  During  this  term  the  right  is  exclusive,  and 
the  promise  of  this  right  is  characterized  by  Mr.  Chief  Justice 
John  Marshall  as  one  to  the  faithful  observance  of  which  the 
honor  of  the  United  States  is  pledged.  (Grant  vs,  Raymond, 
6  Pet.,  218.)     As  was  stated  by  Mr.  Chief  Justice  Taney  in  a 
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later  case,  this  right  so  promised  and  conferred  by  letters  patent 
is  the  right  to  exclude  others  from  the  practice  of  the  inven- 
tion patented.  (Bloomer  vs.  McQuewan,  14  How.,  539.)  As 
the  same  jurist  said  in  a  later  case  (Brown  vs.  Duchesne,  19 
How.,  183),  the  right  conferred  by  letters  patent  is  a  property 
right,  subject  to  all  the  laws  relating  to  property  not  incon- 
sistent with  the  circumstances  of  its  creation.  In  this  same  de- 
cision Justice  Taney  declared  that  the  patent  laws  secure  to  the 
inventor  a  just  remuneration  from  those  who  derive  a  profit  or 
advantage  from  his  genius  or  mental  labors ;  and  that  justice,  as 
well  as  the  act  of  Congress,  would  require  that  the  infringer 
should  compensate  the  patentee  for  the  benefit  and  advantage 
derived  from  the  invention. 

At  common  law  an  inventor  has  no  right  whatever  over  his 
invention,  except  the  right  to  keep  it  secret.  Once  disclosed, 
otherwise  than  in  confidence,  the  inventor  loses  all  control  over 
the  invention  and  all  right  to  any  benefits  therefrom  other  than 
those  derived  by  his  individual  use  of  it.  The  patent  grant,  not 
only  by  its  terms,  but  in  accordance  with  the  purpose  and  intent 
of  the  statute  authorizing  it,  gives  to  the  inventor  all  the  ben- 
efits and  advantages  of  his  invention  for  the  term  of  years  for 
which  the  grant  is  made.  The  exclusive  right  to  the  patentee 
to  use  the  invention  promised  by  the  statute  is  in  no  sense  to  be 
understood  to  be  a  confirmation  of  any  right  he  would  have  at 
common  law  in  any  event.  Having  the  right  to  manufacture, 
sell  and  use  his  own  invention  at  common  law,  clearly  no  statute 
to  this  end  was  necessary;  indeed,  so  far  from  giving  him  any 
right  to  practice  the  invention  not  otherwise  possessed  at  com- 
mon law  does  the  federal  statute  extend,  that  state  laws  putting 
an  embargo  or  prohibition  upon  such  use  have  been  held  to  be 
valid  notwithstanding  that  the  invention  was  patented.  From 
this  it  follows  that  the  grant  is  defined  by  the  adjective  "  ex- 
clusive," and  that  the  purpose  of  the  grant  is  to  create  in  the 
patentee  a  legal  monopoly  in  the  practice  and  enjoyment  of  the 
invention. 

Where  a  legal  monopoly  occurs,  manifestly  the  owner  is  not 
only  entitled  to  prevent  others  from  invading  his  monopoly,  and 
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is  not  only  entitled  to  recover  from  a  trespasser  on  his  monopoly 
the  damages  he  sustains,  but  he  is  also  entitled  to  receive  the 
value  of  all  the  profits,  gains  and  advantages  arising  from  that 
invention  during  the  term  of  his  monopoly.  The  right  to  the 
value  of  these  gains  and  profits  is  the  necessary  concomitant  to 
the  right  to  the  exclusive  enjoyment  of  the  invention. 

The  right  created  by  the  patent  law  begins  on  the  date  of  the 
grant  and  terminates  on  the  expiration  of  the  grant.  An  in- 
fringer invading  the  monopoly  at  the  date  of  the  grant  is  con- 
cededly  liable  for  damages  due  to  this  invasion  from  the  date  of 
the  patent;  and  in  the  same  way  an  infringer  whose  acts  of  tres- 
pass begin  only  near  the  end  of  the  term  of  the  grant  is  not 
liable  for  any  damage  produced  by  his  acts  occurring  after  the 
expiration  of  the  patent.  It  is  the  manifest  intention  of  the  law 
that  the  patent  granted  for  seventeen  years  should  put  the  pos- 
sessor of  the  patent  in  possession  of  a  complete  monopoly  in  the 
enjoymtent  of  the  invention  for  the  whole  of  that  period.  It 
would  seem,  therefore,  to  be  the  undoubted  duty  of  the  courts  to 
enforce  the  right  of  exclusion  at  any  time  during  the  period  of 
the  monopoly,  whether  the  grant  is  of  recent  date  or  otherwise. 
It  is  to  be  noted  in  passing,  however,  that  the  federal  courts 
sitting  in  equity,  with  full  knowledge  that  the  writ  of  injunction 
is  the  only  means  known  to  our  law  for  enforcing  that  branch  of 
the  patentee's  right  which  permits  him  to  exclude  others  from 
enjoying  his  invention  (Fuller  vs.  Bcrger,  124  Fed.,  274),  are 
prone  to  refuse  the  issuance  of  the  writ  until  satisfied  beyond 
a  reasonable  doubt  that  the  officer  of  the  government,  author- 
ized by  Congress  to  carry  its  promise  into  effect,  has  not  acted 
unadvisedly.  It  is  much  to  be  regretted  that  chancellors  seem 
more  fearful  of  damaging  an  alleged  infringer,  whose  rights  are 
unknown,  than  of  curtailing,  sometimes  to  a  disastrous  degree, 
the  rights  of  a  patentee  which  have  at  least  a  prima  facie  valid- 
ity. This  subject,  however,  has  been  recently  discussed  before 
this  Association,  and  an  effort  is  already  being  made  to  bring 
about  such  addition  to  the  statutory  regulation  as  will  effect  a 
desirable  change  in  this  behalf. 

The  rights  conferred  by  letters  patent  upon  the  inventor  com- 
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plying  with  the  law  for  procuring  protection  are  three  in 
character : 

First,  the  right  to  exclude  others,  by  injunction  of  the  fed- 
eral court  sitting  in  equity,  from  practicing  the  invention. 

Second,  the  right  to  recover  as  for  a  trespass  for  any  damages 
inflicted  upon  a  patentee  by  reason  of  the  infringement;  and 

Third,  the  right  to  recover,  as  the  avails  of  the  invention,  the 
value  of  the  profits  or  advantages  derived  by  a  wrongful  user 
of  the  invention  during  the  term  of  the  grant. 

I  contend,  and  I  think  with  reason,  that,  in  the  absence  of 
any  statutory  provision  modifying  the  extent  of  the  rights  con- 
ferred upon  the  patentee,  the  three  here  mentioned  become  his 
by  the  very  fact  of  the  grant  to  him  of  the  exclusive  monopoly. 
Prom  an  early  date  in  our  federal  jurisprudence  the  Supreme 
Court  has  shown  its  appreciation  of  the  f ax?t  that  all  of  these 
three  rights  belong  to  the  patentee,  and  are  enforceable  in  his 
behalf.  For  some  reason,  not  ascertainable  from  any  reported 
decision,  however,  the  right  to  the  profits  or  advantages  derived  by 
an  infringer  from  the  use  of  a  patented  invention  has  been 
treated  as  tliough  merged  in  the  right  to  recover  damages 
sustained  from  the  infringement.  The  courts  have  stated  that 
the  award  of  the  infringer's  profits  to  the  patentee  is  given  as  a 
measure  or  mode  of  ascertaining  his  damages.  When  confronted 
with  the  proposition  that  the  infringer's  opportunity  for  gain 
might  easily  be  such  as  greatly  to  exceed  any  corresponding  op- 
portunity in  the  hands  of  the  patentee,  so  that  the  patentee  could 
not  in  any  reasonable  sense  be  held  to  have  lost  by  the  infringe- 
ment to  the  extent  of  the  infringer's  gain,  the  court  expressed 
itself  as  intending  to  hold  that  the  infringer's  profits  were  given 
to  the  patentee  as  a  substitute  for  legal  damages.  Whatever 
reason  the  court  may  have  assigned  for  giving  the  patentee  the 
value  of  the  infringer's  gains  from  using  the  invention,  this  was 
constantly  done,  and  by  the  patent  law  of  1870  a  special  pro- 
vision was  inserted  authorizing  the  courts  of  equity  to  award  to 
the  patentee,  not  only  the  damages  sustained  by  him,  but  the 
profits  received  by  the  infringer  from  his  wrongful  acts. 

This  section  4921  of  the  statute  reads  as  follows: 
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The  several  courts  vested  with  jurisdiction  of  cases  arising 
under  the  patent  laws  shall  have  power  to  grant  injunctions 
according  to  the  course  and  principles  of  courts  of  equity,  to  pre- 
vent the  violation  of  any  right  secured  by  patent,  on  such  terms 
as  the  court  may  deem  reasonable;  and  upon  a  decree  being  ren- 
dered in  any  such  case  for  an  infringement,  the  complainant  shall 
be  entitled  to  recover,  in  addition  to  the  profits  to  be  accounted 
for  by  the  defendant,  the  damages  the  complainant  has  sustained 
thert'bv :  and  the  court  shall  assess  the  same  or  cause  the  same  to 
l)e  assesswl  under  its  direction.  And  the  court  shall  have  tlie 
same  power  to  increase  such  damages,  in  its  discretion,  as  is  given 
to  increase  the  damages  foun<l  by  veniicts  in  actions  in  the  nature 
of  actions  of  trespass  \i[)on  the  case." 

This  would  seem  clear  enough,  and  to  require  the  federal 
courts  to  award  lx>th  the  profits  derived  by  the  infringer  and 
any  damages  sustained  by  the  patentee,  when  entering  judgment 
in  favor  of  the  patent;  but  the  courts,  still  adhering  to  their 
previous  erroneous  theory  of  the  nature  of  the  right  to  profits, 
have  constantly -denied  the  recovery  of  the  profits  if  less  than 
the  amount  of  damage  sustained,  and  have  constantly  denied  the 
recover}'  of  damages  if  less  than  the  ascertained  amount  of  the 
profits  for  which  the  infringer  is  liable.  Of  course,  there  are 
some  cases  where  the  only  damage  sustained  is  loss  of  sales  which 
would  give  to  the  patentee  the  same  profits  if  made  by  him  as 
when  made  by  the  infringer;  but  this  is  but  a  single  one  of  the 
many  forms  of  loss  and  gain  which  may  result  from  the  tres- 
pass on  a  patentee's  rights.  It  is  to  be  observed  with  much  grat- 
ification, however,  that  recently  the  courts  in  certain  of  the  cir- 
cuits have  shown  a  tendency  to  treat  the  questions  of  damages 
and  of  profits  as  independent  questions,  and  expressions  are 
found  indicating  that  in  a  proper  case  the  dogma  that  both  pro- 
fits and  damages  cannot  be  recovered  as  independent  rights  of 
the  patentee,  will  be  set  aside. 

A  moment's  sound  reflection  will  make  it  clear  that  these  two 
branches  of  the  patentee's  rights  are  wholly  disconnected.  A  pat- 
entee, as  the  courts  have  recently  most  emphatically  asserted, 
is  given  by  law  the  right  wholly  to  suppress  his  invention  dur- 
ing the  U»rm  of  his  monopoly ;  or  to  use  it  himself  without  con- 
ceding a  similar  privilege  to  others;  or  to  select  certain  others 
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who  shall  be  permitted  to  use  the  invention,  himself  fixing  the 
terms  for  the  privilege;  or  to  give  all  seeking  it  the  right  to  prac- 
tice the  invention  on  equal  or  variable  terras  according  to  his 
choice;  or  deliberately  to  dedicate  it  to  the  public  without  con- 
dition. In  the  terse  language  of  a  leading  jurist,  ^^  Within  his 
realm  the  patentee  is  Czar/^ 

Having  made  the  invention,  his  reward  may  lie  in  the  advan- 
tage which  he  himself  will  gain  by  using  it,  all  others  being  pro- 
hibited from  so  doing.  The  invention  may  make  cheaper,  easier 
or  more  certain  and  perfect  the  operations  in  the  industry  in 
which  he  is  engaged,  and  the  whole  advantage  which  it  offers  to 
liim  may  be  that  it  places  him  in  advance  of  his  fellows  in  this 
respect. 

His  reward  may  lie  partly  in  this  advantage  and  partly  in  the 
contribution  which  another  similarly  situated,  but  not  a  com- 
petitor, will  gladly  yield  for  the  privilege  of  attaining  a  like 
position. 

His  reward  may  lie,  not  in  the  advantage  contributed  to  him 
in  the  practice  of  any  industry  in  which  he  is  engaged,  but  wholly 
in  the  sum  which  another  will  gladly  contribute  to  him  in  com- 
pensation for  the  attainment  of  the  results  of  his  mental  effort. 

His  reward  may  consist,  not  in  the  advantage  of  using  the  in- 
vention himself,  but  in  the  suppression  of  its  use  by  others, 
thereby  enabling  him  to  continue  with  profit  the  practice  by  him 
previously  followed.  Thus  he  may  be  the  manufacturer  of  a 
specialty  entirely  satisfactory  to  the  comjmunity,  which  will 
willingly  reward  him  by  purchasing  its  whole  supply  of  this 
specialty  from  him,  in  the  absence  of  a  purchasing  market  for 
an  equally  useful  article  manufactured  by  another.  Himself 
conceiving  of  such  a  rival  article,  it  may  yet  be  more  profitable 
to  him  to  continue  the  manufacture  and  sale  of  the  old  specialty 
than  to  engage  in  the  manufacture  of  the  new.  The  new  spe- 
cialty being  the  product  of  his  brain,  he  is  by  the  law  permitted 
to  suppress  it  for  the  term  of  his  patent,  and  this  is  his  just  and 
proper  reward  for  his  mental  endeavor. 

In  any  and  every  event,  the  idea  which  he  has  created  is  his 
personal  property  when  covered  by  letters  patent  granted  accord- 
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ing  to  law.  He  may,  by  express  or  implied  permission,  give  the 
right  to  avail  himself  of  this  idea  to  whomsoever  and  on  what- 
soever terms  he  chooses.  In  the  absence  of  an  express  or  implied 
declaration  by  him  to  the  contrary,  it  must  be  afisumed  that, 
where  he  gives  to  another  the  privilege  of  availing  himself  of  the 
invention,  it  is  on  the  understanding  that  all  of  the  benefits 
attributable  to  the  employment  of  the  new  idea  shall  constitute 
the  consideration  for  the  permission.  And  each  individual  in- 
stance of  such  a  permission  must  be  considered  by  itself  in  this 
particular.  The  fact  that  he  has  declared,  say,  in  granting  to 
one  the  privilege  of  practicing  the  invention,  that  the  consider- 
ation shall  be  the  value  of  one-half  of  the  benefits  derived  from 
its  use,  is  not  to  be  taken  as  ground  for  holding  that  another,  to 
whom  he  likewise  grants  this  privilege,  shall  not  pay  a  larger 
consideration,  even  to  the  sum  of  the  value  of  all  of  its  benefits. 
Much  less  is  it  to  be  presumed  that,  because  he  has  granted  the 
right  to  practice  his  invention  to  a  selected  licensee  for  a  stated 
consideration,  another  using  it,  without  his  consent^  shall  be  per- 
mitted to  do  so  on  no  more  onerous  terms,  or  that,  in  measuring 
the  amount  which  this  unlawful  user  shall  pay  for  the  unlawful 
use,  the  consideration  paid  by  a  lawful  user  shall  be  taken  as  the 
basis  of  measurement.  It  is  true  that  the  courts  have  repeatedly 
held  that  an  established  license  fee  shall  serve  as  a  measure  of 
damages,  on  the  theory  that,  by  establishing  a  license  fee,  the 
patentee  has  himself  fixed  the  value  to  him  of  the  invention. 
This  doctrine  should  apply,  however,  only  where  tlie  patentee 
seeks  the  recovery  of  damages  sustained  by  him,  and  should  be 
wholly  disregarded  when  enforcing  the  right  of  the  patentee  to 
that  concomitant  of  his  exclusive  right  which  consists  in  his 
monopoly  in  the  profits  that  are  derivable,  during  the  term  of 
the  grant,  from  the  practice  or  use  of  the  idea  which  was  his 
contribution  to  the  welfare  of  the  community. 

The  avails,  the  benefits,  the  profits,  the  advantages,  the  gains, 
tlie  saving  in  losses — all  these  resulting  from  the  mental  act  of 
the  patentee — will  become  the  free  and  undisputed  property  of 
the  public  at  the  expiration  of  the  monopoly.  No  one  member 
of  the  public  should  be  permitted  by  the  courts  to  anticipate 
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the  others  in  these  enjoyments,  without  the  consent  of  the  pat- 
entee. He  has  earned  this  right  for  a  term  of  years,  and  no 
other  has  earned  it.  He,  as  its  creator,  is  named  by  the  law  as 
the  only  one  permitted  to  anticipate  the  rest  of  the  commnnity 
in  enjoying  the  benefits  of  his  idea.  He  alone,  or  those  nomin- 
ated by  him,  is  given  the  advantage  over  the  others,  and  this 
is  given  to  him  as  a  reward,  and  it  is  the  reward  stipulated,  the 
promise  of  which  was  the  inducement  for  his  creative  act,  and 
the  government  and  every  individual  member  of  the  whole  com- 
munity is  under  a  solemn  pledge  to  keep  the  promise.  The  courts 
which  permit  anyone  but  the  patentee,  and  those  nominated  by 
him,  to  reap  the  benefits  of  his  idea  in  advance  of  the  rest  of  the 
community,  do  a  wrong,  not  only  to  the  patentee,  but  to  those 
others  of  the  community  who  honorably  observe  the  pledge  made 
in  their  behalf.  To  the  extent  that  any  such  unauthorized  per- 
son reaps  an  advantage  which  others  are  prevented  from  reaping, 
because  of  their  honorable  conduct,  the  wrongdoer  is  a  gainer; 
and  it  is  axiomatic  that  no  wrongdoer  should  retain  the  profits 
of  his  wrong. 

It  is  a  simple,  yet  generally  forgotten,  fact  that  every  inven- 
tion, at  least  every  invention  that  is  not  retained  as  a  secret,  is 
created  not  for  the  immediate  but  for  the  ultimate  benefit  of  the 
community  at  large.  It  is  for  the  patentee  alone  to  determine 
whether  the  ultimate  benefit  shall  be  received  before  the  expira- 
tion of  the  term  of  the  patent,  or  not.  If  he  chooses  not  to  dedi- 
cate it  to  the  public  until  his  patent  shall  expire,  the  community 
does  not  acquire  the  right  to  enjoy  the  benefits  until  that  date, 
and  any  person  who  enjoys  these  benefits  owes  them  to  the  pat^ 
entee,  to  whom  should  be  paid  their  full  price  and  value,  unless 
he  himself  shall  have  bargained  them  away  at  a  lower  figure. 

The  value  of  the  advantages  derived  by  a  wrongful  user  of  an 
invention  is  to  be  ascertained  by  the  rule  which  applies  to  deter- 
mining the  gain  received  through  the  wrongful  conversion  of 
property,  such  as  applies  in  an  action  against  a  trustee,  in  equity, 
or  an  action  in  trover,  in  law.  On  the  other  hand,  the  injury 
sustained  by  the  patentee  in  having  his  legitimate  rights  inter- 
fered with,  obstructed,  discredited,  or  obscured,  is  subject  to 
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ffi4  ,,_  ,rflins  which  the  wrongdoer  has  de- 

.,„<v/^        I'rni  ^^^^  ^^^^  rightful  owner  has  suffered. 

^'^1  /;//^  '^-^  ^"j  .r  nmv  wrongfully  convert  the  advantages 

rfhc  ^"^^         ateii   hy   the   patentee  with   gain   to   himself, 

^f  the  '"^f  ^.^jjgjv  hamper  the  patentee  in  his  own  enjoyment 

^d  bI^o  iy    practice  the  invention.    In  such  case  the  patentee 

()/  his  ng  entitled  to  recover  from  the  wrongdoer  for  botli 

cfwuUi  clearly  ^^  "^   .  ..         .  .     .  .        ^       .    .        . 

f  action,  and  there  is  no  just  reason,  m  my  opinion,  for 

^'    /^  ^l^at  the  one  cause  is  ever  merged  in  the  other. 

7'he  primary  rule  for  determining  the  gains,  advantages  or 
emoluments — in  other  words,  what  is  called  the  profits  of  the 
infringer — is  simplicity  itself.  It  is  only  because  too  much  con- 
sideration has  been  given  to  the  difficulties  attending  individual 
investigation  that  the  rule  has  ever  become  obscure. 

It  will  be  remembered  that  it  is  the  mental  creation,  the  intel- 
lectual concept,  which  the  inventor  gives  to  the  world,  and  which 
alone  is  protected  by  letters  patent  for  the  term  of  the  grant. 
As  the  conception  must  be  made  available,  he  must  set  forth  a 
successful  mode  or  means  by  which  the  idea  can  be  used,  but 
the  mode  or  means  of  use  is  merely  the  embodiment  or  clothing 
of  the  thought;  and  this  embodiment  may  be  presented  wholly 
by  HTitten  description.  Every  patent,  and  every  claim  of  every 
patent,  must  be  analyzed  to  ascertain  the  underlying  novel  and 
original  mental  creation  embodied  therein.  It  is  this  that  is 
protected  to  the  patentee,  and  it  is  the  use  of  this,  without  his 
consent,  that  constitutes  infringemient.  It  follows  that  the 
infringer's  liability  for  the  wrongful  conversion  of  the  gains  and 
profits  derived  from  the  use  of  the  property  of  the  patentee  must 
be  measured  by  the  gains  and  benefits  derived  by  him  from  the 
use  of  the  novel  and  original  idea  embodied  in  the  disclosure  of 
the  patent  specification. 

It  sometimes  happens  that  the  extent  of  this  idea  is  the  addi- 
tion to  known  means  or  methods  of  adjunctive  means  or  meth- 
ods. In  such  a  case  the  infringer  does  not  convert  to  his  use  the 
property  of  the  patentee  by  using  the  means  or  methods  to  which 
the  patentee's  idea  becomes  an  adjunct,  but  only  the  adjunctive 
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idea.    This  was  the  case,  for  instance,  in  Seymour  vs,  McCor- 
mick,  19  How.,  96. 

It  nuay  be  that  the  novel  and  original  idea  consists  in  the 
change  in  the  condition  of  a  machine  or  apparatus,  or  in  the 
order  or  nature  of  the  steps  or  operation  of  a  method  or  process, 
or  in  the  characteristic  of  a  product  or  article  of  manufacture. 
(Goulds  vs.  Cowing,  105  U.  S.,  253.)  In  this  event,  the  wrong- 
ful user  gains  the  benefit  of  the  changed  condition,  and,  having 
no  rights  to  these  benefits,  their  value  should,  and  properly 
does,  belong  to  the  patentee. 

It  sometimes,  but  rarely,  happens  that  the  novel  and  original 
idea  involves  the  creation  of  a  new  art  or  a  new  class  in  existing 
arts.  In  this  event  the  patentee  alone  is  entitled  to  all  the  ben- 
efits and  advantages  arising  out  of  this  new  creation. 

The  confusion  which  has  arisen  in  the  effort  to  ascertain,  on 
accounting,  the  value  of  the  infringer's  gains  from  his  infringe- 
ment is  almost  invariably  to  be  traced  to  a  failure  to  differen- 
tiate between  the  first  and  second  of  the  above-named  classes  of 
benefits.  If  the  courts,  when  rendering  an  opinion  accompany- 
ing an  order  or  interlocutory  decree  for  an  injunction  and 
accounting,  could  always  point  out  the  mental  conception  of 
which  the  patentee  is  credited  with  being  the  originator,  that 
is  to  say,  the  idea  as  distinguished  from  its  clothing  or  embo<I- 
iment,  much  of  the  diflSculty  often  experienced  in  accountings 
could  be  avoided. 

The  master,  being  advised  that  the  invention  is  a  mere  adjunct 
to  an  otherwise  complete  machine,  article,  or  process,  could  dis- 
regard all  evidence  of  the  gain  derived  or  derivable  by  the  in- 
fringer from  the  sale  or  use  of  the  subject-matter  without  the 
added  idea;  and  similarly  he  could  require  of  the  complainant 
the  limitation  of  his  proofs  to  the  value  of  the  actual  benefit 
from  the  use  of  the  adjunctive  idea  as  distinguislied  from  those 
of  the  machine  or  process  added  to. 

Where  the  invention  dirwtly  or  in  effect  pervades  the  utility 
of  the  whole  machine,  method,  or  article,  it  is  clear  that,  prima 
facie,  all  the  gains,  advantages  and  benefits  which  the  infringer 
derives  from  the  use  or  practice  of  the  whole  machine,  the  whole 
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process  or  method,  or  the  whole  article  of  manufacture,  belong 
to  the  patentee.  Since  the  idea  originated  by  him  and  covered 
by  his  patent  produces  a  change  in  the  conditions  of  the  machine, 
process,  or  article,  so  that  it  is  not  the  same  machine,  process,  or 
article  before  known  in  the  art,  there  is  no  possible  excuse  for 
saying  that  the  infringer  in  using  the  changed  machine,  process, 
or  article,  is  using  what  he  had  a  right  to  use  in  any  part.  A 
thing  that  is  changed  is  another  thing,  and  any  attempt  to  meas- 
ure the  gains  unlawfully  derived  from  one  thing,  the  property 
of  another,  by  contrasting  these  gains  with  those  that  would  have 
been  derived  from  using  another  thing,  is  a  method  founded 
in  absurdity  and  leading  to  injustice. 

The  doctrine  enunciated  by  the  Supreme  Court  in  Mowry  vs, 
Whitney,  81  U.  S.,  620,  is  generally  considered  to  establish  the 
rule  that  in  every  accounting  for  profits  a  standard  of  compari- 
son shall  be  ascertained.  The  rule  is  beneficial,  efficacious  and 
just  where  it  is  applicable.  It  gives  to  the  patentee  the  value 
of  his  actual  contribution  to  the  art  as  the  same  was  received  and 
enjoyed  by  the  infringer;  it  takes  from  the  infringer  only  the 
value  of  that  for  wliich  he  is  indebted  to  the  patentee's  mental 
creation.  No  better  argument  in  support  of  the  justice  of  that 
rule  can  be  asked  than  the  uniformity  with  which  it  has  been 
accepted  and  acquiesced  in  by  the  Supreme  Court  and  minor 
courts  in  subsequent  decisions.  By  that  rule,  the  patentee  is 
made  to  recover  the  value  of  the  gains  and  advantages  received 
by  the  infringing  user  in  excess  of  those  which  he  would  have  de- 
rived from  the  use  of  other  means  known  and  available  and  ade- 
quate to  the  desired  result. 

Following  this  rule,  it  becomes  apparent  that,  under  the  sim- 
ple doctrine  above  explained,  the  infringer  is  entitled  to  show 
what  would  have  been  the  value  of  his  gains  and  advantages  at 
the  time  of  his  infringement  if,  instead  of  using  the  infringing 
structure,  method,  process,  or  article,  he  had  used  a  structure, 
process,  or  article  not  containing  or  embodying  the  patentee's 
novel  and  original  idea,  yet  known,  available  (and,  of  course, 
known  to  be  available),  and  adequate  to  the  desired  result  (and, 
of  course,  Known  to  be  adequate  to  this  end). 
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Where  the  infringer  violates  the  monopoly  by  selling  the  in- 
fringing machine,  changed  in  its  character  or  attributes  because 
it  embitdies  the  invention,  only  the  most  extraordinary  circum- 
stances should  make  it  material  to  know  whether  he  could  have 
sold  another  machine,  not  infringing  the  patent,  in  place  of  the 
infringing  machine.  Hence,  a  standard  of  comparison  would 
seem  wholly  unnecessary  where  the  infringement  is  of  this  na- 
ture. It  is  only  where  the  profits  of  the  infringer  are  due  to  the 
use  of  the  embodiment  of  the  patentee's  idea,  and  are  to  be  meas- 
ured by  saving  or  loss  in  operation  or  increase  in  capacity  or  in 
the  value  of  the  product,  that  a  standard  of  comparison  should 
ever  be  considered. 

The  patentee  should  be  permitted  to  hold  the  dealer  and  the 
user  of  an  infringing  machine  separately  liable  for  the  separate 
gains;  and  I  make  this  assertion  notwithstanding  that  it  is  not 
in  accord  with  the  views  of  some  of  the  courts.  For  the  dealer, 
if  a  conscious  tort-feasor,  holds  his  profits  without  right,  and 
the  user  practices  the  invention  without  right,  and  is  liable  for 
all  those  gains  which  would  not  have  been  his  if  he  had  prac- 
ticed the  prior  art  instead.  Doubtless  sometimes  circumstances 
justify  the  application  of  the  rule  that  recovery  by  the  patentee 
of  damages  from  the  dealer  constitutes  a  constructive  license  to 
those  purchasing  from  the  deal^er  to  use  the  infringing  appar- 
atus. The  court  has  no  right,  however,  to  restrict  the  patentee's 
right  to  that  of  selling  machines  embodying  his  invention,  since 
the  statute  is  otherwise.  Of  course,  if  the  patentee  has  himself 
waived  claimed  to  the  use,  provided  a  definite  license  fee  is  paid 
to  him  to  be  included  in  the  purchase  price,  there  may  be  occa- 
sion for  holding  him  to  have  dedicated  part  of  his  rights  con- 
structively, if  not  actually.  Any  case  of  this  kind  must  be  ex- 
ceptional, however,  and  one  precedent  should  not  make  a  rule. 

Since  common  sense  directs  that  the  infringer  shall  be  liable 
for  actual  and  not  putative  benefits  derived  by  him  from  his 
use  of  the  patented  idea,  it  would  seem  also  to  direct  that  the 
actual  benefits  previously  derived,  and  not  the  putative  benefits 
that  he  might  have  derived,  by  accomplishing  his  result  without 
the  use  of  the  patented  idea,  sliould  alone  be  weighed  to  ascertain 
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the  profits  he  has  recvived  for  his  infringment.  There  is  no  jus- 
tification in  law  or  logic  for  practicing  surra ise  in  either  par- 
ticular. 

It  heing  the  necessary  and  logical  theory  of  the  law  that  the 
infringer  seeking  the  result  desired  would  have  been  relegated 
to  the  use  of  means  or  agencies  of  a  type  in  use  before  the  pat- 
entee gave  to  the  world  his  novel  and  original  idea,  the  search  for 
expedients  available  to  the  infringer,  and  to  serve  as  a  standard 
of  comparison  to  ascertain  his  profits  from  the  infringement, 
should  be  confined  to  those  so  existing  before  the  patentee's  in- 
vention. As  stated  in  effect  by  Judge  Wallace  in  the  case  of 
Herring  vs.  Gage,  3  Banning  &  Arden,  396,  nothing  is  to  be 
gained  by  ascertaining  how  an  infringer  would  have  benefited  if, 
instead  of  misappropriating  the  patentee's  property,  he  had  mis- 
appropriated that  of  someone  else. 

It  should  here  be  remarked  that  a  very  important  question 
that  ought  to  be  considered,  in  determining  the  amount  of  the 
infringer's  liability  for  the  infringement,  is  whether  the  in- 
fringement was  intentional  and  advised  or  was  unintentional 
and  practiced  in  ignorance  of  the  patentee's  rights.  While,  the- 
oretically, patents  being  published  on  tlieir  issuance,  notice  of 
the  patentee's  rights  is  brought  home  to  all,  as  a  matter  of  fact, 
it  is  often  the  case  that  the  inJEringer  has,  without  knowledge 
of  the  patentee's  previous  efforts,  originated  the  invention  in 
his  own  behalf.  As  the  Supreme  Court  held  in  E.  E.  BoUes 
Woodenwarc  Co.  vs.  United  States,  106  U.  8.,  432,  the  rule  in 
trover  of  the  tort-feasor's  accountability  where  lie  is  a  voluntar}' 
and  knowing,  or  an  involuntary  and  innocent  factor  in  the 
wrongdoing,  is  not  the  same.  In  the  one  class,  the  value  of  the 
converted  property  at  the  time  of  demand  is  recoverable  by  the 
true  owner,  no  allowance  being  made  to  the  tort-feasor  for  any 
outlays  or  expenditures  he  may  have  made  to  increase  this  value 
between  the  time  of  the  original  acquisition  and  the  time  of  re- 
covery; while,  in  the  other  class,  proper  allowance  for  his  ex- 
penditures inn(K-ently  made  should  be  permitted  him. 

There  is  manifestly  no  difference  in  theory  between  the  case 
of  a  person  who  deliberately  takes  timber  from  tlie  public  lands 
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belonging  to  the  United  States  and  ships  it  at  his  own  expense 
to  a  market,  where  its  price  is  vastly  greater  than  its  value  at 
the  time  of  cutting,  and  the  case  of  one  who  deliberately  takes 
a  patented  idea  and,  at  his  own  expense,  embodies  it  in  a  form 
where  it  may  be  available  for  its  most  beneficial  use.  If  the  act 
in  the  one  case  is  innocently  performed,  in  ignorance  of  the 
true  owner's  rights,  the  tort-feasor  should  be  credited  with  the 
expenditure  he  made  between  the  time  he  appropriated  the  idea 
and  the  time  he  made  it  commercially  available  or  profitable. 
Where,  however,  the  infringer's  act  was  made  with  knowledge 
of  the  patent,  the  patentee  should  recover  the  value  of  the  use 
of  the  idea  in  its  embodied  form,  with  no  allowance  to  the  in- 
fringer for  the  expense  attached  to  emlx)dying  it  or  putting  it 
into  use. 

Where,  as  frequently  happens,  the  effect  of  the  invented  idea 
is  not  exhausted  in  the  mere  building  of  a  machine  or  the  or- 
ganization of  a  process,  then  the  benefits  derived  by  the  in- 
fringer in  his  subsequent  operations  which  are  directly  affected 
by  the  use  of  the  patented  idea,  should  also  belong  to  the  pat- 
entee. Thus,  an  invention  in  a  machine  for  cutting  veneer  from 
logs  of  wood  when  embodied  in  such  a  machine  may  produce  a 
means  for  producing  better  or  cheaper  veneer.  To  say  that  the 
infringer's  benefits  are  to  be  found  in  the  actual  value  of  the 
machine  as  a  merchantable  article  would  be  untrue,  and  hence 
unfair,  since  the  value  of  the  invention  is  also  found  in  the  de- 
creased cost  of  the  manufacture  of  the  veneer,  or  the  improve- 
ment in  its  quality.  Manifestly,  therefore,  in  such  a  case  as  this 
illustrates,  the  patentee  should  be  permitted  to  recover  as  the 
benefits  of  his  idea,  not  merely  the  increased  commercial  value 
of  the  machine,  but  the  value  of  the  product  and  the  gain  in  the 
profits  of  producing  it,  since  all  are  due  to  the  unlawful  use  of 
the  patented  invention  in  violation  of  the  monopoly. 

Another  kind  of  case  would  be  one  where  the  invention  relates 
solely  to  cheapening  the  cost  of  constructing  a  machine  without 
altering  its  utility.  In  this  ca^e  the  invention  can  have  nothing 
to  do  with  the  cost  of  the  product  of  the  machine,  and  the  value 
of  the  invention  is  exhausted  when  the  value  of  the  gain  in  the 
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positive  construction  of  the  machine  is  ascertained.  In  this  case 
the  patentee  should  recover  no  more  than  the  saving  in  the  cost 
of  construction. 

Upon  whom  should  the  burden  be  imposed  of  pointing  out 
what  substitutes,  known,  available  and  adequate  in  their  nature, 
might  have  been  used  by  the  infringer,  instead  of  the  infringing 
machine  or  process?  In  his  work  on  the  law  of  patents,  Mr. 
Albert  H.  Walker  lays  down  the  rule  that  the  complainant  shall 
prove  a  standard  of  comparison  with  which  to  determine  the  de- 
fendant's profits,  and  if  the  defendant  is  not  satisfied  that  this 
is  the  correct  standard  he  is  at  liberty  to  offer  proof  of  an  equally 
or  more  available,  and  equally  or  more  adequate,  previously 
known  construction  for  this  purpose,  the  court  (or  master) 
choosing  between  the  two  and  measuring  the  amount  of  recovery 
by  using  the  selected  one  as  the  standard.  It  seems  to  me,  how- 
ever, that  this  is  an  inversion  of  the  more  logical  course.  Since 
the  infringer  uses  a  machine  or  apparatus,  process,  or  method, 
which,  because  it  embodies  the  patented  invention  of  another, 
he  has  no  right  to  use  at  all,  it  would  seem  that  the  absence  of 
any  proof  that  another  machine,  apparatus,  process,  or  method, 
not  so  embodying  the  patented  invention,  was  known,  open, 
available  and  adequate,  would  leave  the  infringer  liable  for  all 
of  the  gain  from  his  use  of  the  patented  machine.  Why,  there- 
fore, should  not  the  complainant  be  permitted  to  assume  the  in- 
fringer to  be  liable  for  all  of  his  profits,  thus  casting  upon  the 
infringer  the  burden  of  establishing  a  standard  of  comparison? 
It  may  safely  be  stated  that,  if  this  were  the  rule  adopted,  both 
the  expense  and  the  time  required  for  ascertaining  the  infringer's 
gains  would  be  greatly  reduced.  It  must  be  manifest  that  in 
almost  every  case  the  infringer  knows  to  what  expedients  he 
would  have  been  compelled  to  resort  to  accomplish  the  end  de- 
sired, if  he  had  not  misappropriated  the  fruits  of  the  mental 
labors  of  the  patentee.  The  privilege  of  cross-examination,  duly 
exercised,  should  serve  effectually  to  establish  the  truth  as  to 
these  alternative  expedients,  and  so  save  the  complainant-  the 
labor  and  expense  of  investigating  the  art  from  the  standpoint 
of  the  defendant. 
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On  general  principles,  the  proposition  will  appeal  to  every 
lawyer  that  one  who  uses  the  property  of  another,  without  right, 
should  be  held  accountable  for  all  the  fruits  of  his  use,  whether 
these  fruits  are  in  the  nature  of  a  natural  development  or 
growth,  or  are  propagated  by  himself,  as  well  as  by  the  use  of 
his  individual  or  hired  labor.  This  doctrine  has  been  recognized 
in  numerous  cases,  among  which  may  be  cited  that  of  Simpkins 
V8.  Rogers,  16  III.,  394.  It  is  obviously  unreasonable  to  permit 
the  defendant,  so  unlawfully  using  the  property  of  another,  to 
retain  to  himself  a  share  of  the  profits  on  the  score  that  the  fruits 
derived  from  the  use  of  the  property  are  propagated  by  efforts 
or  agencies  of  his  own.  It  would  seem  equally  offensive  to  good 
reason  to  permit  him  to  say  that,  had  he  applied  these  agencies 
or  efforts  to  the  property  of  another,  the  fruits  would  have  been 
the  same.  The  answer  would  seem  to  be  completely  given  when 
he  is  reminded  of  the  fact  that  he  did  not  apply  his  efforts  to  the 
property  of  another,  but  did  apply  them  to  this  particular  prop- 
erty without  right 

This  leads  us,  however,  to  the  consideration  of  the  question 
as  to  how  far  a  tort-feasor,  using  a  machine  embodying  the  pat- 
ented conception  of  another,  and  logically  liable  to  account  for 
all  the  profits  derived  by  him  from  the  use  of  the  machine,  should 
be  allowed  to  claim  that,  since  he  has  added  to  so  much  of  the 
construction  as  is  necessary  to  embody  the  patented  idea  cer- 
tain additions  or  improvements  originally  conceived  by  himself, 
he  should  be  permitted  to  retain  such  part  of  the  aggregate  pro- 
fits as  are  due  to  his  improvements  or  additions,  and  account 
only  for  the  remainder.  The  argument  is  advanced  that,  in  the 
same  sense  that  the  patentee  of  an  original  idea  is  entitled  to 
his  monopoly  under  letters  patent,  the  patentee  of  an  improve- 
ment is  entitled  to  liis  monopoly.  It  is  further  suggested  that 
public  policy  favors  the  inducement  of  a  reward  to  the  inventor 
of  an  improvement  as  much  as  it  does  the  inducement  of  a  re- 
ward to  the  inventor  of  a  generic  idea.  It  is  said,  with  appar- 
ent justice,  that  cases  could  be  shown  where  the  inventor  of  a 
generic  idea  to  be  embodied  in  a  construction,  machine  or  appar- 
atus, could  practically  prevent  the  invention  of  additional  ideas 
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to  be  grafted  upon  his  own,  by  putting  it  out  of  the  power  of 
such  later  independent  inventors  to  receive  any  reward  for  their 
mental  effort  during  the  existence  of  the  earlier  monopoly. 

All  this  is  true.  The  remedy,  however,  must  not  be  found  in 
a  course  which  subverts  existing  law.  By  existing  law  the  pat- 
entee, Czar  within  the  domain  which  is  circumscribed  by  his 
own  invention,  cannot  be  coerced  against  his  will  into  an  invol- 
untary concession  looking  to  the  advancement  of  the  public  wel- 
fare by  others  whose  efforts  depend  upon  the  unauthorized  use 
of  his  property.  The  doctrine  of  eminent  domain  has  no  place 
in  the  law  of  patents,  as  the  law  is  now  drawn.  When.  Congress 
shall  see  fit  to  attach  a  condition  to  the  grant  of  a  monopoly 
under  letters  patent  by  which  it  shall  cease  to  be  a  monopoly. 
Congress  will  doubtless  provide  sufficient  safeguards  to  prevent 
an  injustice  being  done  in  an  effort  to  advance  the  public  wel- 
fare. As  the  law  now  stands,  one  who  improves  on  a  patentee's 
invention,  in  such  a  manner  that  the  use  of  the  improvement  en- 
tails the  use  of  the  patented  idea,  must  arrange  terms  with  the 
original  patentee  as  a  preliminary  to  using  the  original  inven- 
tion. If  he  fails  to  make  terms,  then,  in  law,  while  the  original 
patent  is  in  force,  he  has  no  right  to  any  of  the  profits  that  come 
from  the  use  of  the  patented  idea  even  though  their  amount  may 
have  been  augmented  in  fact  by  the  use  of  his  improvement 
grafted  upon  the  original.  He  is  in  no  better  position  than  if 
he  had  augmented  the  profits,  not  by  improving  the  construe^ 
tion,  but  by  greater  industry  in  introducing  the  original  into 
use — as,  for  instance,  by  extensive  advertising.  That  this  has 
not  been  the  trend  of  decisions  of  the  courts  1  know  very  well. 
It  seems  to  me  unquestionably  reasonable,  however,  and  I  con- 
sider it  a  matter  for  regret  that  the  courts,  out  of  personal  sym- 
pathy for  the  case  of  the  improver,  and  out  of  a  desire,  which  it 
is  difficult  to  deprecate,  to  rectify  the  hardships  of  the  law,  have 
unconsciously  permitted  themselves  to  indulge  in  the  dangerous 
expedient  of  judicial  legislation. 

I  wish  here  to  take  opportunity  for  a  frank  expression  of  my 
view  of  the  practice  of  courts  of  chancery  in  invoking  so-called 
^^  public  policy  ^'  as  an  excuse  for  overriding  the  clear  purpose  of 
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statutory  law.  The  consideration  of  public  policy  as  a  doctrine 
of  equity,  and  the  influence  of  public  policy  according  to  the 
individual  impressions  of  the  chancellor,  are  two  widely  differ- 
ent things.  The  basis  of  equitable  jurisdiction  is  public  policy, 
to  wit,  to  cure  the  insufficiencies  of  the  common  law.  The  trouble 
is  that  the  courts,  to  paraphrase  the  language  of  Judge  Baker 
of  the  Seventh  Circuit  in  Fuller  vs.  Berger,  supra,  confound  the 
discretion  of  a  court  of  chancery  with  the  discretion  of  the  indi- 
vidual chancellor;  and  the  further  trouble  is  that  the  individual 
chancellor,  instead  of  "following  the  law,"  as  required  by  the 
maxim  in  equity,  uses  his  authority  to  mitigate  what  seems  to 
him  to  be  a  hardship  imposed  upon  the  citizens  of  the  country 
by  the  laws  enacted  by  Congress.  This  is  not  merely  an  inno- 
vation in  equity  jurisprudence,  but  it  is,  to  the  highest  degree, 
dangerous.  A  law  of  Congress  which  is  constitutional  should 
be  enforced  to  the  letter,  and  it  is  certainly  not  within  the  in- 
tended power  of  an  individual  chancellor,  or  a  set  of  men  sitr 
ting  as  chancellors,  that  they  should  mitigate  the  severity  of  gen- 
eral law  in  its  effect  either  upon  the  individual  or  upon  the 
public. 

No  one  holding  the  probity  and  public  spirit  of  the  federal 
judges  in  the  high  esteem  that  properly  belongs  to  them,  will 
doubt  that,  in  finding  excuses  for  permitting  a  later  improver 
to  reap  the  reward  of  his  improvement  through  unlawfully  graft- 
ing it  upon  the  property  of  another,  and  against  the  latter's  will, 
they  do'  so  in  the  belief  that  the  immediate  welfare  of  the  com- 
munity is  advanced  by  this  course.  Perhaps  the  belief  is,  in 
many  or  most  instances,  justified  by  the  event ;  nevertheless  this 
mode  of  serving  the  public  welfare  belongs  to  the  legislature 
elected  by  the  community  to  speak  its  will,  and  not  to  the  court 
appointed  to  administer  the  enactments  of  that  legislature.  The 
obvious  and  really  serious  danger  which  this  course  of  federal 
jurisprudence  entails  is  that  attending  any  usurpation  of  power 
by  the  courts.  Where  can  the  person  wronged  by  the  court  find 
redress?  What  will  it  avail  him  to  appeal  to  the  legislature  for 
redress  for  the  wrong  done  him  by  the  court  in  enforcing  legisla- 
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tion,  smce  it  is  manifest  that  in  the  end  the  redress  must  again 
be  obtained  through  the  courts? 

Among  practitioners  of  patent  law  there  are  those,  in  whose 
views  I  confess  sympathy,  who  hold  to  the  opinion  that  if  the 
courts  would  strictly,  and  at  the  earliest  time  possible,  enforce 
by  injunction,  both  preliminary  and  perpetual,  the  patentee's 
right  of  exclusion,  infringers  now  seeking  to  give  to  the  public 
the  benefit  of  improvements  of  their  own  (with  considerable 
profit  to  themselves)  would  safeguard  themselves  against  suit 
under  prior  patents  infringed  by  them  by  making  fair  and  just 
t€rms  with  the  patentee.  In  my  practice  1  have  never  yet  found 
the  patentee  who  was  so  much  the  dog  in  the  manger  that  he 
was  not  prepared  for  a  fair  give-and-take  arrangement  with  re- 
gard to  the  improvements  of  another.  The  trouble  is  that  he  is 
most  generally  ignored  by  the  infringer,  who  trusts  to  luck  that 
the  patent  may  be  defeated  in  court,  or,  if  undefeated,  that  he 
cau  make  the  accounting  so  expensive  that  the  patentee  must, 
by  non-prosecution,  lose  his  claim  to  profits.  The  infringer,  like 
Damocles,  sits  at  the  board  with  the  sword  suspended  above 
him;  but  he  is  taught  by  unfortunate  history  to  feel  safe  in  the 
thought  that  the  sword  is  upheld  by  the  steel  cable  of  judicial 
hesitancy. 

A  few  cases  of  prompt  grant  of  injunctive  relief,  and  of  judg- 
ment completely  denuding  the  infringer  of  all  the  benefits  he  has 
received  immediately  and  ultimately  from  his  wrongful  in- 
vasion of  the  patentee's  rights,  would  serve  as  a  salutary  lesson, 
teaching  that  the  laws  of  the  United  States  are  to  be  enforced 
and  the  promises  of  the  government  are  to  be  kept. 

I  have  made  no  effort  to  go  into  the  details  of  the  application 
of  the  law  on  an  accounting  of  infringer's  profits.  In  conclusion, 
however,  1  wish  to  refer  to  the  extraordinary  complication  which 
arises  out  of  the  dictum  of  the  Supreme  Court  in  the  case  of 
Coupe  vs.  Koyer,  155  U.  S.,  563. 

As  this  decision  has  been  followed  since  that  date  by  the  minor 
courts,  with  the  single  exception  of  the  Circuit  Court  for  the 
District  of  California  (Judge  McKenna)  in  Cassidy  vs.  Hunt, 
75  Fed.,  1012,  as  establishing  the  doctrine  that  the  action  at 
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law  is  limited  to  the  damages  sustained  by  the  plaintiflf,  and 
that  the  right  of  the  plaintiff  to  recover  the  defendant's  profits 
is  one  that  can  only  be  enforced  where  the  demand  is  made  as 
an  incident  to  other  equitable  relief,  and  hence  in  a  court  of 
equity,  it  seems  proper  in  the  present  discussion  to  set  forth 
briefly  that  Supreme  Court  decision. 

Coupe  vs.  Royer  was  an  action  at  law  through  which  the  plain- 
tiff sought  to  recover,  as  the  damages  sustained  by  the  patentee, 
the  profits  presumptively  obtained  by  the  infringer.  The  lower 
court  considered  this  the  proper  course,  evidently  controlled  by 
the  earlier  Supreme  Court  decisions  in  Seymour  vs.  McCormick, 
16  How.,  479,  Suffolk  vs.  Hayden,  70  U.  S.,  315,  Mowry  w. 
Whitney,  81  U.  S.,  620,  Philp  vs.  Nock,  84  U.  S.,  460,  Birdell 
vs.  Denig,  92  XJ.  S.,  716,  and  Boot  vs.  Railway  Company,  105 
U.  S.,  189. 

When  the  case  was  decided  by  the  Supreme  Court  it  turned, 
in  fact,  upon  the  sufficiency  of  the  proof  and  upon  the  question 
whether  the  defendant  should  be  held  liable  for  profits  which 
he  might  reasonably  be  supposed  to  have  made  in  the  absence  of 
proof  of  those  actually  made  by  him. 

Incidentally,  however,  the  court  took  occasion,  under  the  guise 
of  a  realfirmance  of  previously  announced  law,  to  make  the  fol- 
lowing statement: 

**  There  is  a  difference  between  the  measure  of  recovery  in 
equity  and  that  applicable  in  an  action  at  law.  In  equity,  the  com- 
plainant is  entitled  to  recover  such  gains  and  profits  as  have  been 
made  by  the  infringer  from  the  unlawful  use  of  the  invention, 
and,  since  the  Act  of  July  8,  1870,  in  cases  where  the  injury  sus- 
tained by  the  infringement  is  plainly  greater  than  the  aggregate 
of  what  was  made  by  the  defendant,  the  complainant  is  entitled 
to  recover  the  damages  he  has  sustained,  in  addition  to  the  profits 
received.  At  law  the  plaintiff  is  entitled  to  recover,  as  damages, 
compensation  for  pecuniary  loss  he  has  suffered  from  the  in- 
fringement, without  regard  to  the  question  whether  the  defend- 
ant has  gained  or  lost  by  his  unlawful  acts — the  measure  of  vevoY- 
ery  in  such  cases  being  not  what  the  defendant  has  gained,  but 
what  plaintiff  has  lost.^' 

On  this  theory,  and  in  the  light  of  the  facts  before  it,  the 
court  ruled  that,  there  being  no  proof  of  an  established  license 
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fee,  no  impainiient  of  the  plaintiff's  market,  in  short  no  dam- 
ages of  any  kind,  the  plaintiff  should  be  awarded  nominal  dam- 
ages only. 

In  Root  vs.  Railway  Co.,  supra,  the  Supreme  Court  dismissed 
a  bill  in  equity,  exhibited  after  the  expiration  of  the  patent, 
praying  for  the  recovery  of  the  profits  received  by  the  defend- 
ant during  the  life  of  the  patent  from  its  infringement  thereof. 
It  gave  as  reasons  that  the  award  of  the  defendant's  profits  by 
a  court  of  equity,  appealed  to  for  its  equitable  jurisdiction  by 
injunctive  or  similar  relief,  is  a  rule  of  administration  and 
not  of  jurisdiction;  that  it  is  an  award  made  by  the  court  of 
equity  for  the  double  pui^pose  of  saving  the  complainant  from 
the  hardship  of  a  multiplicity  of  suits  in  courts  of  law  to  recover 
for  the  infringement,  and  out  of  tenderness  for  the  defendant, 
and  to  mitigate  the  severity  of  the  punishment  to  which  it  might 
be  subjected  in  an  action  at  law  for  damages,  and  because  it 
was  thought  more  equitable  merely  to  deprive  it  of  the  actual 
profits  arising  from  the  wrong  than  to  make  no  allowances,  in 
estimating  damages,  for  the  cost  and  expense  of  business,  in  the 
prosecution  of  which  it  had  violated  the  rights  of  the  complain- 
ant. I  think  it  will  not  be  questioned,  however,  that  if  the 
Supreme  Court,  when  deciding  Crosby  vs.  Consolidated  Safety 
Valve  Co.,  141  U.  S.,  441,  or  Mowry  vs.  Whitney,  81  U.  S.,  620, 
for  example,  had  not  believed  that  the  defendant's  profits  legally 
belonged  to  the  patentee,  it  would  not  have  awarded  them  as  a 
substitute  for  legal  damages.  I  never  could  understand  why  a 
legal  fiction  should  need  to  be  invoked  to  effect  the  recovery  by 
the  rightful  owner  of  gains  taken  by  another. 

Surely  an  anomalous  condition  is  presented  by  these  two  de- 
cisions of  the  Supreme  Court.  I  have  above  pointed  out  that 
the  benefits  arising  out  of  the  use  of  a  patented  invention,  dur- 
ing the  life  of  the  monopoly,  belong  to  the  patentee,  unless,  by 
some  deliberate  or  implied  action  of  his  own,  he  has  parted  with 
the  right  thereto.  The  value  of  such  benefits  held  by  another 
arc  wrongfully  withheld  from  him.  Under  the  maxim  "injtiria 
est  qukquid  non  jure  fit/'  the  wrongful  retention  of  the  value  of 
benefits  belonging  to  the  patentee  constitutes  an  injury.     The 
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Supreme  Court  holds,  in  Root  vs.  Railway  Co.,  supra,  that  re- 
dress for  this  injury  will  be  accorded  by  a  court  of  equity  when 
prayed  as  an  incident  to  other  equitable  relief;  but  in  the  same 
decision  it  holds  that  equity  can  afford  no  such  redress  unless 
jurisdiction  is  taken  for  some  other  cause.  In  short,  that  decis- 
ion definitely  relegates  the  patentee  to  the  action  at  law  for  this 
form  of  redress,  since,  in  its  concluding  words,  it  expressly  says 
that  an  action  at  law  would  not  be  an  inadequate  remedy  for  the 
wrongs  complained  of,  these  wrongs  being  the  retention  by  the 
defendant  of  the  value  of  the  benefits  of  the  use  of  the  invention 
patented  to  the  complainant.  Now  we  find  that  in  Coupe  vs, 
Royer,  the  court  holds  that  in  an  action  at  law  the  patentee  can 
recover  only  the  damages  sustained  by  him  in  the  way  of  loss 
of  his  sales  or  loss  of  a  license  fee  established  by  him  for  the 
sales  by  others,  or  loss  of  business,  or  some  like  kind  of  depriva- 
tion o^  gains  that  the  patentee  might  have  acquired  for  himself 
if  the  infringer  had  not  invaded  the  monopoly. 

What  becomes  of  the  fundamental  theory  of  American  juris- 
prudence that  there  is  no  wrong  for  which  there  is  no  remedy? 
Where  can  there  be  a  remedy  for  a  wrong  if  a  forum  for  its  en- 
forcement is  lacking?  If  the  action  in  a  court  at  law  will  not 
serve  for  the  recovery  by  the  patentee  of  the  value  of  the  ben- 
efits of  the  wrongful  use  by  another  of  his  property,  because  his 
property  is  an  invention  covered  by  letters  patent,  then  a  court 
of  equity,  the  whole  function  of  which  is  to  afford  a  relief  to 
which  the  machinery  of  courts  of  law  is  inadequate,  would  seem 
bound  to  offer  itself  as  a  forum  to  this  end;  but  the  Supreme 
Court  says  that  the  jurisdiction  of  equity  may  not  be  invoked 
for  this  purpose  unless  other  equitable  relief,  needful  or  pos- 
sible, is  also  invoked.  Can  we  point  to  a  single  other  instance 
of  palpable  wrong  to  rights  of  property  for  which  the  courts 
refuse  redress?  I  know  of  none,  and  I  venture  the  assertion  that 
no  court  could  fail  to  consider  it  to  be  self-stultifieation  to  refuse 
relief  for  a  palpable  injury,  were  it  other  than  a  wrong  done  to 
that  class  of  public  benefactor  who  is  tempted  to  benefit  the  pub- 
lic by  the  promise  of  future  reward. 

32 
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Several  cases  will  be  found  in  the  late  reports  wherein  the 
federal  court  has  applied  the  doctrine  of  Coupe  vs,  Royer.  One 
of  the  latest  to  my  knowledge  is  that  of  Brown  vs.  Lanyon,  1^8 
Fed.,  838.  Here  was  an  action  at  law  against  a  defendant  who 
liad  long  ceased  from  his  infringement  and  wholly  discontinued 
business,  so  that  no  ground  for  injunction  or  other  equitable  re- 
lief was  presented.  At  the  time  of  the  infringement  complained 
of  the  plaintiff  was  not  practicing,  the  invention,  and  he  had  given 
no  licenses,  so  that  there  was  no  established  license  fee  and  no 
means  of  proving  damage,  except  that  form  wliich  consisted  in  the 
retention  by  the  infringer  of  the  profits  of  his  infringement.  The 
lower  court  dismissed  the  complaint  on  demurrer,  and  the  United 
States  Circuit  Court  of  Appeals  for  the  Eighth  Circuit 
sustained  this  ruling,  holding  itself  controlled  by  the  Supreme 
Court  decision  in  Coupe  vs.  Royer.  Petition  for  certiorari  to  the 
Supreme  Court  was  denied. 

The  statute  declares  that  recovery  by  a  patentee  for  infringe- 
ment shall  be  limited  to  the  period  of  six  years  next  preceding 
the  filing  of  the  action.  This  applies  tx)  recovery  both  at  law 
and  in  equity.  It  is  not  difficult  to  conceive  of  a  case  where  a 
patentee  of  a  valuable  invention,  involving  great  expense  for  its 
introduction,  is  himself  unable  to  practice  it,  and  is  unsuccessful 
in  his  efforts  to  negotiate  contractual  relations  with  those  in 
position  to  practice  it;  and  it  is  easy  to  conceive  that  in  such  a 
case  he  may  not  become  aware  that  an  infringer  has  been  prac- 
ticing his  invention  for  the  last  five  years  of  his  monopoly,  until 
after  the  monopoly  has  expired.  By  no  stretch  of  the  imagination 
can  it  justly  be  said  that  the  patentee  was  deprived  of  that  which 
he  would  have  had  if  the  defendant  had  not  infringed ;  and  man- 
ifestly there  can  be  no  possible  basis  for  an  injunction.  Yet, 
although  the  Congress  clearly  intended  that  the  benefits  of  the 
pra^'tice  of  the  invention  for  the  closing  five,  as  well  as  for  the 
remaining  twelve,  years  should  belong  to  the  patent^  he  is 
wholly  without  redress  for  this  deprivation  of  his  rights — not 
because  of  any  neglect  on  his  part  of  any  duty  by  him  to  be  per- 
formed, but  because  the  wrongdoer  has  succeeded  in  so  enshroud- 
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ing  his  misconduct  in  secrecy  that  it  did  not  come  to  light  until 
the  monopoly  expired. 

I  am  firmly  convinced  that  the  Supreme  Court  is  wrong  in 
its  decision  in  Coupe  vs.  Eoyer,  or  else  that  that  decision  is 
wholly  misconstrued  by  the  courts,  with  the  exception  of  the  de- 
cision of  Judge  McKenna  in  Cassidy  vs.  Hunt,  supra.  That 
profound  jurist  weighed  fully  the  eventuality  involved,  and  in- 
sisted that  the  Supreme  Court  could  not  mean  to  deprive  the 
patentee  of  means  of  legal  redress  for  a  manifest  violation  of  his 
rights.  If,  however,  the  Supreme  Court  is  correct  in  its  inter- 
pretation of  the  law,  it  seems  to  me  clear  that  legislative  rem- 
edy should  at  once  be  forthcoming.  This  could  be  completely 
and  effectually  accomplished  by  a  slight  amendment  to  section 
4919  R.  S.  The  first  sentence  of  this  section  now  reads  as  fol- 
lows :  ''  Damages  for  the  infringement  of  any  patent  may  be 
recovered  by  action  on  the  case,  in  the  name  of  the  party  inter- 
ested, either  as  patentee,  assignee  or  grantee.''  By  inserting  the 
words  "  or  profits  from  "  after  "  damages  for,"  the  section  could 
be  made  to  assure  complete  redress.  The  first  sentence  of  the 
section  would  then  read :  "  Damages  for  or  profits  from  the  in- 
fringement of  any  patent  may  be  recovered  by  action  on  the 
case,  in  the  name  of  the  party  interested,  either  as  patentee, 
assignee  or  grantee.'' 

It  is  true  that  tlie  amendment  would  cause  the  merging  of  an 
action  in  the  nature  of  an  action  in  trover  into  the  form  of  action 
known  as  trespass  on  the  case;  but  this  has  abundant  precedent. 

■ 

I  submit  that  we  are  confronted  by  a  condition  unique  in  char- 
acter. If  the  courts  are  prevented  by  their  own  rules  from  car- 
rying out  the  promises  of  the  government  which  created  them, 
then  those  rules  should  be  changed.  If  the  courts  are  impotent 
to  make  good  the  governmental  promise,  then  the  Congress,  the 
author  of  the  promise,  should  take  means  to  clothe  the  courts 
with  proper  power.  The  community  owes  more  to  its  inventors 
tlian  to  all  other  classes  of  public  servants  combined.  The  re- 
ward promised  to  them  is  not  a  benevolence,  but  just  and  honest 
compensation.  As  it  would  be  huniiliating  and  shameful  that 
the  government,  and  the  public  which  it  represents,  should  fail 
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in  recognition  of  services  performed  by  its  militant  servants,  it 
is  equally  shameful  that  a  breach  of  faith  should  occur  toward 
those  whose  utmost  mental  powers  are  devoted  to  the  advance- 
m^ent  of  intelligence  and  the  promotion  of  industrial  success. 

Let  the  courts  content  themselves  with  administering  the  law. 
Let  them  cease  making  it  under  the  mistaken  notion  that  chan- 
cellors are  appointed  by  the  executive  to  safeguard  the  commun- 
ity against  the  improvidence  of  the  legislature. 

T^et  the  patentee's  right  to  injunction,  both  temporary,  pen^ 
dentc  lite  and  permanent  after  full  hearing  be  recognized  as  a 
legal  right,  and  not  a  creation  of  chancery — as  a  right  created 
by  Congress,  and  not  an  incident  to  the  general  discretionary 
powers  of  a  federal  judge  holding  court  in  equity. 

Let  the  patentee  have  the  right  of  trial  by  jury,  not  merely 
for  the  rectification  of  a  wrong  done,  but  also  for  the  recovery 
of  a  rcM^ard  promised;  give  him  the  privilege  of  the  judgment 
of  a  jury  of  his  fellow-citizens,  selected  for  their  impartiality, 
in  the  enforcement  of  this  one  of  his  communal  rights.  Let  him 
not  be  left  at  the  mercy  of  a  judge  who  may  be  broad  and  sound 
in  his  views,  but  who,  on  the  other  hand,  may  be  possessed  of  an 
honest  prejudice  against  monopolies,  and  a  conviction  that  pub- 
lic policy,  and  the  interests  of  a  community  in  his  care,  justify 
him  in  declaring  the  benefactor  to  be  sufficiently  compensated 
with  less  than  the  compensation  promised  to  him.  A  judge  is 
but  one  man.  A  jury  is  twelve.  In  such  matters,  the  patentee 
and  the  infringer  should  both  find  safety  in  numbers. 
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Seattle,  WoRliington,  Monday,  August  2Jf,  1908,  3  P,  M. 

The  First  Annual  Meeting  of  the  Comparative  Law  Bureau 
of  the  American  Bar  Association  was  convened  at  three  o'clock  in 
the  afternoon  on  Monday,  August  24,  1908,  at  the  New  Washing- 
ton Hotel,  Seattle,  Washington. 

Simeon  E.  Baldwin,  of  Connecticut,  Director  of  the  Bureau, 
called  the  meeting  to  order. 

William  W.  Smithers,  of  Philadelphia,  Secretary  of  the  Bureau, 
was  also  present. 

In  addition  to  the  members  of  the  American  Bar  Association 
attending  by  virtue  of  that  membership,  the  following  corporate 
members  were  represented  by  the  delegates  named : 

Bar  Association  of  the  District  of  Columbia :  Aldis  B.  Browne, 
Melville  Church. 

Bar  Association  of  the  City  of  Boston:  William  Schofield, 
Justice  of  the  Sujxjrior  Court  of  Massachusetts,  William  L. 
Putnam. 

Harvard  University  Law  School:  Samuel  Williston,  James 
Barr  Ames,  Uean. 

Law  Association  of  Philadelphia:  Robert  D.  Jenks,  William 
W.  Smitliers. 

Northwestern  University  Law  School :    Roscoe  Pound. 

Pennsylvania  Bar  Association :  Francis  Fisher  Kane,  William 
W.  Smithers,  Robert  D.  Jenks. 

University  of  Maine  Law  Scliool :  Lucilius  A.  Emery,  Chief 
Justice  of  Supreme  Judicial  Court  of  Maine,  W.  E.  Walz,  Dean. 

University  of  North  Dakota  Law  School :  Andrew  A.  Bruce, 
Dean,  H.  A.  Bronson. 
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University  of  Pennsylvania,  Department  of  Law :  William  E. 
Mikell. 

Washington  State  Law  Library:  Robert  A.  Booth,  W.  B. 
Pressby. 

Yale  University  Law  School:  Simeon  E.  Baldwin,  Henry 
Wade  Rogers,  Dean. 

On  motion  of  George  D.  Avers,  of  Nebraska,  the  reading  of 
the  minutes  of  the  previous  meeting  held  on  August  28, 1907,  was 
dispensed  with,  it  appearing  that  the  minutes  were  published  in 
the  1907  Report  of  the  American  Bar  Association. 

The  Director  then  delivered  his  annual  address,  as  follows : 

Annual  Address. 

The  American  Bar  Association  in  its  thirty  years  of  existence 
has  done  a  great  work.  It  has  brought  together  in  friendly 
intercourse  and  mutual  co-operation  the  lawyers  of  the  whole 
country.  It  has  advanced  the  standard  of  legal  education.  It 
has  promoted  the  administration  of  justice  in  the  courts.  It  has 
contributed  powerfully  towards  securing  uniformity  in  state  legis- 
lation on  some  matters  of  large  commercial  importance. 

A  year  ago  it  made  its  first  serious  entry  into  a  larger  field — 
that  of  the  world-legislation  and  world- jurisprudence  of  our 
time.  What  can  we  learn  from  the  course  of  current  events  in 
such  directions  in  other  lands?  What  can  we  learn,  that  is, 
by  the  use  of  a  method  and  an  agency,  devised  for  this  very 
purpose  ? 

The  Bureau  of  Comparative  Law  of  the  American  Bar  Asso- 
ciation was  organized  at  Portland  in  1907,  in  the  hope  that  it 
might  do  something  towards  answering  this  question.  Its  be- 
ginnings have  been,  naturally,  small.  It  takes  time  to  organize 
any  considerable  undertaking  of  literary  endeavor.  The  labor 
of  conducting  the  necessary  correspondence,  which  has  mainly 
fallen  on  our  efficient  Secretary,  has  been  heavy,  and  the  more 
so  because  our  constituency  and  our  field  are  both  so  wide. 

It  is  more  than  a  coincidence  that  during  the  past  year  there 
was  also  organized  at  Brussels  an  association  for  the  promotion 
of  similar  purposes.    This,  called  the  InstUut  de  Droit  Compare, 
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owes  its  birth  largely  to  the  activities  of  Dr.  Emile  Stocquart  of 
that  city,  the  well-known  author  of  various  works  on  legal  insti- 
tutions, one  of  which,  "  Studies  in  Private  International  Law,'* 
published  in  1900,  he  dedicated  to  the  American  Bar  Association. 
It  is,  I  say,  more  than  a  coincidence,  because  it  marks  the  grow- 
ing solidarity  of  nations.  "  No  man,"  says  St.  Paul,  in  one  of 
his  terse  and  impressive  sentences,  "  liveth  to  himself."  No  civil- 
ized nation,  in  our  day,  liveth  to  itself.  It  has  a  necessary  influ- 
ence on  every  other,  and  the  stronger  such  influence,  the  happier 
for  all,  if  so  be  it  is  an  influence  for  good. 

In  the  sifting  process  by  which  good  influences  are  parted  from 
the  bad,  good  laws  distinguished  from  those  of  inferior  worth, 
or  no  worth,  a  bureau  like  this,  representing  the  Bar  of  half  a 
hundred  self-governing  communities,  has  immense  capabilities. 
It  is  for  us  to  see  that  the  opportunity  before  it  is  effectively 
improved. 

The  task  we  contemplate  is  rendered  both  more  easy  and  more 
difficult  because  it  has  been  already,  in  great  part,  undertaken  by 
others. 

The  French  and  English  Societies  of  Comparative  Legislation 
have  been  long  established,  and  their  publications  have  a  value 
that  is  widely  recognized.  The  Berlin  "  Internationale  Vereinig- 
ung  fiir  vergleichende  Rechtswissenschaft  und  Volkswirtschafts- 
lehre  "  has  during  the  last  four  years  widely  extended  its  useful- 
ness to  students  of  Comparative  Jurisprudence  by  its  monthly 
^*  Blatter,"  with  its  bibliography  of  current  literature  in  that 
department  of  its  work ;  as  well  as  its  discussions  of  new  legisla- 
tion in  the  different  countries  of  the  world. 

In  Spain  private  enterprise  has  accomplished  much  by  the 
publication  of  the  "Revista  de  Legislacion  Universal,"  and  its 
comrade  in  the  same  field,  the  *^  Anuario  de  Legislacion  Uni- 
versal," first  begun  in  1895. 

Neither  here,  however,  nor  in  the  output  of  the  societies  which 
have  been  mentioned,  can  one  in  our  country  fail  to  be  struck  by 
the  poverty  of  the  information  given  as  to  the  laws  and  juris- 
prudence of  the  United  States. 
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It  is  to  be  noted  with  satisfaction  that  the  first  volume  of  the 
Revue  de  VInsiitut  de  Droit  Compare,  the  organ  of  the  society 
newly  formed  at  Brussels,  devotes  large  space — 85  out  of  its  221 
pages — to  American  material. 

As  respects  our  legislation  of  a  public  and  social  character, 
American  readers  find  quite  full  information  in  the  publications 
of  the  American  Political  Science  Association.  Its  "  Review," 
now  in  its  second  year,  has  been  most  helpful  to  all  who  are 
seeking  to  acquaint  thempelves  with  the  development  of  our 
political  theories  and  institutions. 

The. annual  bulletins  of  the  State  Library  of  New  York  and 
of  several  of  our  larger  universities,  notably  that  of  Wisconsin, 
are  also  important  sources  of  knowledge,  and  the  annual  addresses 
of  the  Presidents  of  the  American  Bar  Association  rank  high  in 
authority. 

Under  these  circumstances,  it  is  manifestly  our  part  to  co- 
operate with  all  our  fellow  workers  as  best  we  may,  in  the  aim  of 
giving  to  the  American  lawyer  and  legislator  a  better  acquaint- 
ance with  all  that  can  help  him  to  attain  the  widest  outlook  in 
his  own  field.  This  must  involve  some  duplication  of  work 
already  undertaken  by  other  agencies,  but  our  aim  must  be  to 
minimize  this,  so  far  as  possible.  We  should  borrow  frankly, 
wherever  nothing  would  be  gained  by  attempts  at  original  effort. 

During  the  present  year  the  Board  of  Managers  have  not 
thought  it  wise  to  seek  to  make  our  bulletins  a  compendium  of 
references  to  the  legislation  or  publications  of  our  own  country. 
The  first  thing,  it  has  seemed  to  us,  to  be  accomplished  is  to 
bring  to  the  lawyer  of  the  United  States  a  better  knowledge  of 
the  laws  outside  of  the  United  States,  and  of  the  sources  to  which 
to  go  for  that  knowledge. 

The  growing  importance  to  Americans  of  International  law, 
which  led  to  the  formation  in  1906  of  the  American  Society  of 
International  Law,  has  seemed  to  the  Board  of  Managers  to  forbid 
the  absolute  exclusion  from  our  bulletins  of  all  reference  to  the 
literature  on  that  subject.  International  law,  as  a  part  of  our 
municipal  law,  is  a  rule  for  our  courts,  and  iU  successive  advances, 
whether  first  recognized  elsewhere  or  here,  are,  as  they  occur,  so 


COMPARATIVE  LAW   BUREAU.  905 

many  changes  in  our  own  system  of  jurisprudence.  At  the  same 
time,  all  American  lawyers  have  reason  to  be  justly  proud  of  the 
high  character  of  the  Journal  of  the  American  Society,  amd 
cannot  but  feel  that  there  and  there  only  are  they  to  look  for 
full  information  as  to  the  progress  of  that  branch  of  legal  science 
which  it  has  been  founded  to  promote. 

Particularly  is  this  true  of  public  international  law.  Private 
international  law  comes  closer  to  the  ordinary  lawyer,  and  as  its 
development  continues  alike  in  peace  and  war,  it  is  constantly 
advancing  in  new  directions.  The  new  impulse  to  its  orderly  and 
scientific  development,  given  by  the  four  Conferences  that  have 
been  held  at  the  Hague  in  1893,  1894,  1900  and  1904,  is  one 
of  the  great  events  of  modern  times  in  the  field  of  jurisprudence. 

The  independent  sovereignty  possessed  by  each  of  our  states 
in  respect  to  ordinary  matters  of  judicial  cognizance  makes  the 
doctrines  of  private  international  law  of  peculiar  importance  to 
our  Bar.  Occasions  for  their  application — comparatively  rare  in 
the  rest  of  the  world — are  here  of  daily  occurrence,  with  forty-six 
distinct  systems  of  remedial  justice  in  force  over  a  territory 
devoted  to  free  trade,  the  seat  of  an  immense  commerce,  and  as 
to  all  matters  of  social  intercourse  practically  devoid  of  boundary 
lines  between  the  different  jurisdictions,  to  whose  couits  resort 
may  be  had  in  case  of  private  controversy. 

The  only  publications  undertaken  during  the  year  have  been 
one  special  bulletin,  published  in  March,  and  the  annual  l)ulletin 
published  in  July. 

What  is  probably  a  more  important  part  of  our  proper  func- 
tions will  be  the  preparation  of  translations  into  English  of 
foreign  codes,  ancient  and  modern.  One  such  work  has  been 
completed  during  the  year  by  a  member  of  the  editorial  staff  of 
the  bureau,  and  presented  to  it  by  him.  This  is  a  translation  by 
Mr.  S.  P.  Scott,  of  Ohio,  of  the  Yisigotliic  Code,  with  an  historical 
introduction.  It  is  hoped  that  it  may  be  sent  to  press  during 
the  coming  year. 

The  Bureau  must  also  give  particular  attention  to  putting  at 
the  service  of  American  students  of  comparative  law  better  facili- 
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ties  in  the  way  of  an  index  of  sources  and  authorities.  Here 
much  has  been  done  already,  in  the  preparation  of  bibliographies, 
for  those  familiar  with  the  principal  languages  of  continental 
Europe.  The  "  Internationales  Institut  fiir  Sozial-Bibliogra- 
phie'^  of  Berlin,  publishes  a  monthly  bibliography,  and  a  year- 
book, in  which  bills  and  statutes  relating  to  social,  economic  and 
kindred  legal  matters  are  briefly  described.  Those  of  the  Berlin 
Society  of  Comparative  Jurisprudence,  etc.,  have  been  mentioned. 
Each  volume  of  the  Journal  of  the  English  Society  of  Com- 
parative Legislation  has  a  fair  subject  index.  The  Journal  de 
Droit  Iniemational  Pri/ve  et  de  la  Jurisprudence  Gompaaree  has 
begun  to  give  an  annual  bibliography,  topically  arranged,  of 
works  on  international  law.  The  recent  treatise,  published 
under  the  auspices  of  Germany  by  Professor  Van  Calker  and 
others,  on  the  criminal  codes  of  the  world  (Vergleichende  Dar- 
stellung  des  deutschen  und  auslandischen  Strafrechts,  Berlin, 
1907),  puts  in  convenient  order  references  to  one  branch  of 
modern  law,  in  which  changes  have  been  the  most  rapid  and  wide- 
spread. 

What  is  needed  is  that  someone  should  undertake  to  do  for 
law  what  has  been  partly,  at  least,  done  for  some  of  the  physical 
sciences,  including  medicine,  by  publishing  an  index  for  the 
world,  in  several  languages,  of  all  the  worthy  literature,  say  of 
each  decade,  belonging  to  legal  science.  The  Concilium  Biblio- 
graphicum  of  Ziirich  may  serve  for  an  example,  and  indeed  might 
for  a  proper  agency.  This  was  founded  by  the  International 
Congresses  of  Zoology  and  Physiology,  and  enjoys  a  modest 
subsidy  from  the  Swiss  Confederation  and  also  from  the  city  and 
canton  of  Ziirich.  Its  work  is  to  examine  the  current  scientific 
literature  of  the  world  in  certain  branches,  prepare  accurate 
bibliographical  lists,  and  issue  cards  for  catalogue  use.  It  has  an 
extensive  system  of  exchange.  The  Institui  International  de 
Bibliographic  of  Brussels,  founded  in  1895,  occupies  a  field  some- 
what similar,  but  in  some  directions  more  extended. 

It  should  be  noted  that  the  American  Association  of  Law 
Libraries  has  begun  (in  1908)  the  publication  of  a  quarterly 
index  to  our  current  legal  periodicals.    It  proposes  to  supplement 
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this  by  an  index  of  previous  articles  in  such  periodicals  since  the 
date  of  Jones'  Index. 

Indexing  is  an  art.  It  is  not  every  author  who  can  practice  it; 
but  no  scientific  work  on  law  or  anything  else  is  worth  publishing 
which  is  not  wortli  the  trouble  and  cost  of  having  its  contents 
made  thus  acccFsible  by  some  competent  hand.  It  seems  to  me 
much  to  be  regretted  that  the  valuable  collection  of  Select  Essays 
in  Anglo-American  Legal  History,  edited  by  a  committee  of  the 
Association  of  American  Law  Schools,  has  no  volume  index.  It 
was  a  work  which  peculiarly  called  for  such  assistance  to  the 
student,  in  view  of  the  variety  of  topics  treated. 

In  promoting  better  indexing,  and  indeed  in  all  that  concerns 
the  purposes  of  this  Bureau,  great  aid  could  be  rendered  to  the 
American  Bar  by  the  Carnegie  Institution  of  Washington. 

That  exists  for  the  promotion  of  science  in  general.  It  has 
thus  far  done  nothing  for  legal  science.  We  trust  that  the 
memorial  of  this  Bureau  and  of  the  Association  of  American 
Law  Schools  which  is  now  under  consideration  by  its  trustees 
may  lead  to  an  extension  of  its  energies  in  that  direction.  There 
is  none  which  is  more  important  to  a  people  who  make  their  own 
laws,  and  have  no  classes  of  an  hereditary  character  to  which 
that  function  is  practically  committed. 

Such,  in  brief,  is  the  view  which  I  would  present  of  the  present 
activities  and  the  future  possibilities  of  the  Comparative  Law 
Bureau. 

It  has  a  field  of  its  own.  It  does  not  seek  to  invade  those 
already  appropriated.  It  hopes  to  be  of  help  to  those  who  occupy 
them.  Co-operation  with  all,  conflict  with  none,  will  be  its 
motto. 

Matthew  Arnold  said  of  Sophocles  that  he  **  saw  life  steadily 
and  saw  it  whole."  We  hope  to  make  it  easier  for  the  American 
lawyer  to  gaze  steadily  at  the  life  of  the  science  which  he  pro- 
fesses— for  it  is  a  living  and  growing  science — and  to  see  it  whole. 
It  can  only  be  thus  viewed  by  those  who  look  beyond  the  limits 
of  their  own  state  or  country,  and  are  ready  and  solicitous  to 
learn  what  is  being  done  elsewhere,  in  the  enactment  and 
administration  of  wise  laws  to  meet  present  conditions  of 
modem  society. 
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Upon  request  of  the  Director  the  Secretary  read  the  annual 
report  made  by  tlie  Board  of  Managers  to  the  American  Bar 
x\ssociation  as  set  out  in  the  minutes  of  the  Board. 

The  Secretary  then  read  the  Treasurer's  report,  showing  a 
balance  in  hand  on  June  1,  1908,  of  one  hundred  and  four 
dollars. 

After  examination  of  the  report  and  vouchers  it  was,  on 
motion  of  Francis  Fisher  Kane,  of  Pennsylvania,  received,  ap- 
proved and  ordered  filed. 

The  Director  announced  as  the  next  order  of  business  the 
election  of  a  Director,  a  Secretary,  a  Treasurer  and  five  members 
of  the  Board  of  Managers  for  the  ensuing  year. 

James  0.  Crosby,  of  Iowa,  nominated  Simeon  E.  Baldwin,  of 
Connecticut,  for  Director  and  he  was  unanimously  declared 
elected  upon  motion  put  by  Mr.  Crosby,  as  temporary  Chairman. 

Upon  motion  of  William  Schofield,  of  Massachusetts,  the 
following  committee  was  named  by  the  Director  to  nominate  a 
Secretary,  a  Treasurer  and  five  members  of  the  Board  of  Man- 
agers : 

William  Schofield,  of  Massachusetts,  Chairman, 
George  P.  Costigan,  Jr.,  of  Nebraska,  and 
H.  A.  Bronson,  of  North  Dakota. 

The  Nominating  Committee  having  retired  for  consultation 
presently  returned  and  reported  that  it  was  of  opinion  that  the 
present  incumbents  of  the  offices  in  question  should  again  be 
selected  and  accordingly  nominated  the  following: 

For  Secretary,  William  W.  Smithers,  of  Pennsylvania. 
For  Treasurer,  Eugene  C.  Massie,  of  Virginia. 

For  Managers : 

James  Barr  Ames,  of  Massachusetts, 
Andrew  A.  Bruce,  of  North  Dakota, 
Edwin  A.  Jaggard,  of  Minnesota, 
Wm.  Draper  Lewis,  of  Pennsylvania. 
Charles  E.  Littlefield,  of  Maine. 
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On  motion  of  Henry  Wade  Kogers  the  nominees  were  unani- 
mously declared  duly  elected. 

The  Director  announced  that  inasmuch  as  the  four  members  of 
the  Board  of  Managers  necessary  to  be  appointed  by  the  President 
of  the  American  Bar  Association  could  not  be  appointed  until 
after  the  annual  election  of  that  body  should  be  held  on  the  28th 
instant,  he  would  request  the  Secretary  to  make  a  minute  of  such 
appointment  upon  being  notified  thereof,  as  a  supplemental  note 
to  the  minutes  of  this  meeting. 

On  motion  the  meeting  adjourned. 

Wm.  W.  Smithers, 

Secretary. 
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Charles  Noble  Gbegobt.  President, 
Iowa  City,  Iowa. 

William  R.  Vance,  Secretary-Treasurer. 

George  Washington  University, 

Washington,  District  of  Columbia. 

Executive  Committee, 

The  President,  ex-offlcio. 

The  Secretary-Treasurer,  ex-ofjtcio. 

Henry  M.  Bates, 
Ann  Arbor,  Michigan. 

Geobqb  p.  Costioan,  Jr., 
Lfincoln,  Nebraska. 

Charles  H.  Huberich, 
Stanford  University,  California. 


Thursday,  August  25,  1908,  S  P,  M. 

The  Eighth  Annual  Meeting  of  the  Association  convened  in 
the  Hotel  Washington,  Seattle,  Washington. 

In  the  absence  of  the  President,  the  meeting  was  called  to 
order  by  Henry  Wade  "Rogers,  senior  member  of  the  Executive 
Committee. 

(910) 
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On  motion,  Henry  Wade  Rogers,  Dean  of  the  Yale  Law 
School,  was  made  Chairman,  and  George  P.  Costigan,  Jr.,  Dean 
of  the  University  of  Nebraska  Tjaw  School,  Secretary. 

The  Chairman: 

The  first  business  in  order  is  the  calling  of  the  roll. 

The  roll  was  called  and  disclosed  the  following  members  in 
attendance : 

Columbia  University  Law  School:    Francis  M.  Burdick. 

University  of  Denver,  School  of  Law:    George  Manly. 

George  Washington  University,  Department  of  Law:  Mel- 
ville Church. 

Harvard  University  Law  School:  James  Barr  Ames  and 
Samuel  Williston. 

University  of  Illinois,  College  of  Law:    Oliver  A.  Harker. 

State  University  of  Iowa,  College  of  Law:  Charles  Noble 
Gregory. 

Leland  Stanford  Jr.  University,  School  of  Law :  David  Starr 
Jordan  and  Chas.  H.  Huberich. 

University  of  Missouri,  Department  of  Law:  Selden  P. 
Spencer. 

University  of  Nebraska,  College  of  Law:  W.  G.  Hastings, 
George  D.  Ayers  and  George  P.  Costigan,  Jr. 

Northwestern  University,  School  of  Law:    Roscoe  Pound. 

University  of  Pennsylvania,  Department  of  Law:  W.  E. 
Mikell. 

Southern  California  University,  College  of  Law:  Frank  M. 
Porter  and  G.  W.  Craig. 

St.  Louis  Law  School  of  Washington  University:  W.  W. 
Keysor. 

Yale  University  Law  School:  Henry  Wade  Rogers  and 
Simeon  E.  Baldwin. 

University  of  Minnesota,  College  of  Law:    A.  F.  Mason. 

Cincinnati  University  Law  School:  Lawrence  Maxwell,  Jr., 
and  Francis  B.  James. 

The  Chairman: 

The  President's  address  is  not  in  my  hands.  I  understand 
Professor  Burdick  has  it,  and  I  will  ask  him  to  read  it. 
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The  address  of  George  W.  Kirch wey.  President  of  the  Associa- 
tion, was  read  by  Francis  M.  Burdick. 

(The  Address  follows  these  Minutes.) 

The  Chairman : 

I  now  have  the  pleasure  of  presenting  to  you  Doctor  David 
Starr  Jordan,  President  of  tho  Leland  Stanford  Jr.  University, 
who  is  to  speak  to  us  on  the  Low  School  and  the  University. 
(The  Paper  follows  these  Minutes.) 

Samuel  Williston,  of  Massachusetts: 

I  would  ask  the  Chair  if  there  is  any  considerable  amount  of 
business  likely  to  come  before  the  business  meeting,  which  is 
scheduled  for  Eriday? 

The  Chairman :  I  think  not.  Under  the  Articles  of  Associa- 
tion, however,  we  are  obliged  to  hold  two  sessions,  one  for  the 
presentation  of  papers  and  discussion,  and  the  other  for  *  the 
transaction  of  business. 

Simeon  E.  Baldwin,  of  Connecticut: 

If  it  is  in  order,  I  would  move  that  the  rule  be  suspended  for 
the  purpose  of  taking  up  the  remaining  business  at  the  present 
time. 

The  motion  was  seconded  and  adopted. 

The  Chairman : 

The  Association  will  now  take  up  any  business  that  there  may 
be  to  dispose  of. 

On  motion,  the  Chair  was  authorized  to  appoint  a  Committee 
on  Nominations. 

The  Chairman: 

I  will  appoint  as  the  Committee  on  Nominations  Messrs. 
James  Barr  Ames,  Simeon  E.  Baldwin  and  W.  G.  Hastings. 

On  motion,  the  Chair  was  authorized  to  appoint  an  Auditing 
Committee  to  audit  the  report  of  the  Treasurer. 

The  Chairman: 

I  will  appoint  as  the  Auditing  Committee  Messrs.  Eoscoe 
Pound  and  George  Manly. 
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We  will  now  take  up  the  report  of  the  Executive  Committee. 
The  report  was  then  read,  and,  on  motion  adopted. 

REPORT  OF  THE  EXECUTIVE  COMMITTEE. 

The  Executive  Committee  respectfully  submits  the  following 
report  of  its  proceedings: 

The  annual  meeting  of  the  Executive  Committee  of  the  Asso- 
ciation of  American  Law  Schools  was  called  to  order  at  the  Hotel 
Manhattan,  New  York  City,  at  10.00  A.  M.,  April  18,  1908, 
there  being  present  George  W.  Kirchwey,  of  Columbia  Univer- 
sity Law  School,  President;  Henry  Wade  Rogers,  of  Yale  Uni- 
versity Law  School;  Henry  M.  Bates,  of  the  University  of  Michi- 
gan Law  School;  George  P.  Costigan,  Jr.,  of  the  University  of 
Nebraska  College  of  Law,  and  William  R.  Vance,  of  the  George 
Washington  University  Law  School,  Secretary.  By  special  invi- 
tation, Messrs.  Samuel  Williston,  of  the  Harvard  University  Law 
School,  and  Charles  M.  Hepburn,  of  the  University  of  Indiana 
Law  School,  members  of  the  Executive  Committee  of  the  Section 
of  Legal  Education  of  the  American  Bar  Association,  were  pres- 
ent to  take  part  in  the  deliberations  of  the  committee. 

1.  The  printed  report  of  the  proceedings  of  the  last  annual 
meeting  of  the  Association,  held  at  Portland,  August  26  and  28, 
1907,  was  submitted  and  approved.  A  communication  from  the 
Secretary  of  the  American  Bar  Association  was  then  laid  before 
the  committee  to  the  effect  that  the  next  meeting  of  that  Associa- 
tion would  be  held  at  Seattle,  Washington,  August  25-28,  where- 
upon it  was  moved  that,  in  view  of  the  remoteness  of  the  place  of 
meeting  and  the  probability  that  only  a  very  few  of  the  mem- 
bers of  the  Association  of  American  Law  Schools  would  be  repre- 
sented at  the  meeting  at  Seattle,  the  Executive  Committee  should 
recommend  at  that  meeting  an  immediate  adjournment  until 
December  28,  and  that  the  adjourned  meeting  should  be  held  in 
the  City  of  Washington,  and  the  programme  for  the  next  annual 
meeting  arranged  for  such  adjourned  meeting  in  Washington. 
After  much  discussion  of  this  motion,  it  became  apparent  that 
the  prevailing  sentiment  in  the  Association  was  strongly  opposed 
fo  such  an  adjourned  meeting,  on  tlie  ground  that  fairness  to  the 
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extreme  western  members  of  the  Association  and  courtesy  to  the 
American  Bar  Association  required  that  the  regular  meeting  of 
the  Association  should  be  held  at  the  same  time  and  place  with 
that  of  the  American  Bar  Association,  and  the  usual  programme 
followed. 

2.  The  committee  then  took  up  for  consideration  the  following 
resolution,  adopted  by  the  Association  at  the  last  annual  meeting : 

''  Resolved,  That  the  Executive  Committee  of  this  Association 
be  requested  to  consider  the  advisability  of  advancing  the  en- 
trance requirements  for  students  who  are  candidates  for  the 
degree  of  Bachelor  of  Laws  beyond  the  standard  now  fixed  by  the 
Association,  and  to  report  thereon  at  the  next  meeting  of  the 
Association.^^ 

After  full  discussion  the  following  minute  was  adopted :  "  The 
committee  recommends  the  adoption  by  the  Association  of  Ameri- 
can Law  Schools  of  the  following  resolution : 


"  Resolved,  That  the  Association  deems  it  highly  advisable  that 
the  requirements  for  admission  to  the  law  schools  which  are  mem- 
bers of  this  Association  shall  be  advanced  as  rapidly  as  the  con- 
ditions under  which  the  work  of  the  several  schools  is  carried  on 
will  permit,  and  strongly  commends  the  action  of  those  schools 
which  have  already  advanced  their  requirements  so  as  to  require 
one  or  more  years  of  work  at  college  as  a  prerequisite  to  admis- 
sion to  the  law  school,  and  expresses  the  earnest  hope  that  this 
advancement  may  continue  until  all  of  the  members  of  the  Asso- 
ciation shall  ultimately  require  at  least  two  years  of  college  work 
as  preliminary  to  the  study  of  law.  But  the  committee  does  not 
now  recommend  that  any  advancement  in  the  requirements  for 
admission  shall  be  made  compulsory  upon  the  Association,  or  a 
condition  of  membership  in  it.'' 

3.  After  careful  consideration  of  the  matter  of  admission  to 
advanced  standing,  which  was  specially  referred  to  this  com- 
mittee at  the  last  annual  meeting  of  the  Association,  the  follow- 
ing resolution  was  unanimously  adopted : 

"Resolved,  (1)  That  the  question  of  giving  credit  for  work 
done  in  other  law  schools  must  be  left  to  the  discretion  of  each 
member  of  the  Association : 

"(2)  That  under  no  circumstances  sliould  students  be  admitted 
to  advanced  standing  on  account  of  work  done  in  law  oflBces,  or 
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elsewhere  than  in  a  law  school,  except  upon  the  applicant's  pass- 
ing rigid  examinations  on  the  subjects  for  which  time  credit  is 
to  be  given : 

"(3)  That  the  time  credit  so  given  for  oflBce  work  should  not 
exceed  one  year : 

"(4)  That  the  practice  of  giving  advanced  standing  on  ac- 
count of  office  work,  even  when  so  restricted,  is  dangerous  to  the 
maintenance  of  high  standards  and  is  to  be  reprehended,  but  it 
is  not  deemed  wise  at  the  present  time  to  adopt  any  regulation 
prohibiting  the  allowance  of  time  credit  of  a  year  or  less  for  such 
study  in  law  offices  and  the  consequent  admission  to  advanced 
standing  on  that  account/' 

4.  The  following  minute  was  unanimously  adopted : 

"The  Executive  Committee  of  the  Association  of  American 
Law  Schools  earnestly  urges  that  each  member  of  the  Associa- 
tion shall  each  year  pay  the  expenses  of  at  least  one  delegate  to 
be  sent  to  the  annual  meeting  of  the  Association/' 

6.  It  was  unanimously  resolved  that  the  amendment  to  Article 
VI,  Section  2,  of  the  Articles  of  Association  as  proposed  by  the 
Executive  Committee  in  its  report  for  the  year  1907,  in  the  fol- 
lowing words : 

"  It  shall  require  of  its  candidates  for  a  degree  study  of  law  in 
residence  during  a  period  of  at  least  three  years  of  thirty  weeks 
each,  with  an  average  of  at  least  ten  hours  required  class-room 
work  each  week;  provided,  however,  that  candidates  attending 
classes  only  after  6  P.  M.  shall  be  required  to  attend  during  a 
period  of  not  less  than  four  years  of  thirty  weeks  each,  with  an 
average  of  at  least  eight  hours  of  required  class-room  work  each 
week." 

shall  be  altered  so  as  to  read  thus : 

"  It  shall  require  of  its  candidates  for  any  legal  degree  study 
of  law  during  a  period  of  at  least  three  years  of  thirty  weeks 
each,  with  an  average  of  at  least  ten  hours  required  class-room 
work  each  week;  provided,  however,  that  candidates  attending 
night  classes  only  shall  be  required  to  study  law  during  a  period 
of  not  less  than  four  years  of  thirty  weeks  each,  with  an  average 
of  at  least  eight  hours  of  required  class-room  work  each  week." 

and  that  the  amendment  thus  altered  is  approved  and  recom- 
mended to  the  Association  for  adoption. 
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6.  The  resignations  of  the  Boston  University  Law' School  and 
the  New  York  University  Law  School  from  the  Association  were 
laid  before  the  committee  and  unanimously  accepted. 

George  W.  Kirchwey,. 
W.  R.  Vance,  President. 

Secretary, 

The  Chairman: 

The  Chair  understands  that  the  adoption  of  the  report,  in  so 
far  as  it  affects  paragraph  6  renders  it  necessary  that  that  matter 
shall  come  up  next  year  for  the  reason  that  sufficient  notice  was 
not  given  to  the  schools  in  accordance  with  the  time  required  in 
the  By-laws  of  the  Association.  I  would  ask  the  Association  what 
its  pleasure  is  in  reference  to  the  resignation  of  the  Boston  Uni- 
versity Law  School  and  the  resignation  of  the  New  York  Uni- 
versity Law  School.  Those  schools  have  resigned,  as  I  under- 
stand, because  they  are  unwilling  to  comply  with  the  rules 
adopted  by  the  Association  last  year,  interpreting  our  Articles 
of  Association  as  requiring  the  attendance  of  a  student  at  a  law 
school  for  three  years,  and  not  permitting  the  student  to  do  the 
work  in  two  years. 

On  motion,  the  resignations  of  the  Boston  University  Lav 
School  and  the  New  York  University  Law  School  were  accepted. 

W.  0.  Hart,  of  Louisiana : 

Mr.  Chairman,  I  venture  to  suggest  a  method  by  which  there 
may  be  discussion  hereafter  on  the  subject  of  papers  that  are 
read  before  this  Association.  I  noticed  with  considerable  sur- 
prise that  there  was  no  discussion  of  these  very  interesting  and 
instructive  addresses,  and  I  suppose  it  was  because  there  was  no 
gentleman  here  prepared  to  discuss  it.  In  another  organization 
to  which  I  belong,  the  Commercial  Law  League  of  America, 
which  meets  annually,  the  Executive  Committee  arranges  for 
having  a  discussion  by  inviting  a  number  of  members  to  discuss  a 
paper  that  is  read,  and  when  the  programme  is  sent  out,  there 
appears  the  title  of  the  paper  and  the  name  of  the  person  who  will 
read  it,  and  also  the  names  of  tlircc  or  four  members  who  will 
open  the  discussion  upon  it.     1  think  that  if  that  course  was 
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pursued  in  this  Association,  it  would  add  to  the  interest  of  the 
meetings  and  would  prove  very  beneficial. 

Francis  M.  Burdick,  of  New  York: 

If  the  gentleman  from  Louisiana  will  make  a  motion  to  the 
effect  suggested  by  him,  I  will  be  glad  to  second  it. 

W.  0.  Hart : 

I  am  not  a  member  of  the  Association,  and  indeed,  I  do  not 
know  but  I  am  out  of  place  in  having  ventiired  to  make  the 
suggestion. 

The  Chairman : 

Not  at  all ;  we  are  very  glad  to  have  the  suggestion. 

Francis  M.  Burdick : 

I  will  make  the  motion,  Mr.  Chairman.  I  move  that  the 
Executive  Committee  be  requested  to  prepare  the  programme  for 
the  next  meeting  in  accordance  with  the  suggestion  that  we  have 
just  heard. 

The  motion  was  seconded  and  adopted. 

Eoscoe  Pound,  of  Illinois : 

The  Auditing  Committee  reports  that  it  has  examined  the 
accounts  of  the  Treasurer  and  finds  them  correct  in  every 
particular. 

On  motion,  the  report  was  accepted  and  the  accounts  of  the 
Treasurer  thereupon  approved,  as  follows: 

STATEMENT   OF  THE   TREASURER   FOR   THE   YEAR   1907-08. 

Dr. 

Balance  on  hand,  August  20,  1907 $522  52 

Dues  since  collected 350  00 

Interest  on  deposits 9  65 

Total    $882 17 

1907                                               (7r. 
Nov.     2.    Paid  to  Chas.  A.  Morrison  (reporting  1907  meet- 
ing)       $10710 

1908 
April  18.    Paid  to  Hotel  Manhattan,  New  York  (general  ex- 
penses, Executive  Committee  meeting) 11 75 

20.    Paid  to  W.  R.  Vance  (expenses.  Executive  Com- 
mittee meeting)    22  40 


« 


«l 
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May      5.     Paid  to  George  P.  Costigan,  Jr.  (expenses.  Execu- 
tive Committee  meeting)    $94  75 

10.    Paid  to  H.  M.  Bates   (expenses,  Executive  Com- 
mittee meeting)    49  95 

30.    Paid  to  Lord  Baltimore  Press  (printing  1907  Pro- 
ceedings       74  80 

July    14.     Paid  to  H.  W.  Rogers  (expenses,  Executive  Com- 
mittee meeting)    10  25 

Paid   to   W.  F.  Roberts  Co.,  for  stationery 6  50 

W.  P.  Roberts  Co.,  for  printing 22  95 

D.  H.  Schultz,  for  clerk  hire 25.50 

Miss  Spofford,  for  clerk  hire 2  50 

Paid  for  Express    2  90 

telegrams  and  Notary's  fee 1 20 

stamps    17  50 


It      «« 

t€  t€ 


U  €1 

II  II 


Total     $460  05 

Balance  in  National  Safe  Deposit  &  Trust  Co 432  12 

$88217 

Respectfully  submitted, 

W.  E.  Vance, 
Treasurer. 
James  Barr  Ames,  of  Massachusetts: 

I  have  the  honor  to  report  on  behalf  of  the  Committee  on 
Nominations,  recommending  the  election  of  the  following  offi- 
cers: For  President,  Charles  Noble  Gregory;  for  Secretary- 
Treasurer,  William  R.  Vance.  For  members  of  the  Executive 
Committee:  Henry  M.  Bates,  George  P.  Costigan,  Jr.,  and 
Charles  H.  Huberich. 

On  motion  the  report  was  adopted,  and  the  oflBcers  named  de- 
clared duly  elected. 

The  Chairman: 

I  believe  this  disposes  of  the  business  of  the  Association  this 
year,  but  before  adjourning  I  suggest  that  the  minutes  of  our 
proceedings,  as  printed  and  distributed,  should  be  approved. 

On  motion,  the  minutes  as  printed  were  approved. 

The  Chairman: 

I  now  declare  the  Eighth  Annual  Meeting  adjourned. 

GEORGE  P.  COSTIGAN,  Jr., 
Secretary  pro  tempore. 
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ADDRESS  OF  THE  PRESIDENT  OP  THE  ASSOCIATION 

OF  AMERICAN  LAW  SCHOOLS. 

AMERICAN  LAW  AND  THE  AMERICAN  LAW  SCHOOL. 

BY 

GEORGE  W.  KIRCHWEY, 

DEAN   OF.  COLUMBIA   UNIVERSITY  SCHOOL  OF  LAW. 

In  the  life  history  of  every  human  institution  there  comes  a 
time  when  it  becomes  conscious  of  a  higher  range  of  activity,  of 
wider  opportunities  for  usefulness,  than  those  that  called  it  into 
being.  The  state,  organized  for  defense  against  aggression  and 
for  the  preservation  of  internal  peace,  comes  to  find  itself 
charged  with  a  ministry  of  social  service  and  industrial  regula- 
tion for  which  its  organization  but  imperfectly  fits  it.  The 
church,  arising  to  meet  the  need  for  the  association  of  souls  fired 
by  a  common  impulse  of  worship,  becomes  militant,  imposes  its 
faith  on  nations,  directs  the  moral  development  of  individuals 
and  races,  becomes  the  handmaid  of  civilization.  The  school, 
gathering  the  youth  of  the  community  for  the  purpose  of  incul- 
cating the  most  elementary  principles  of  the  arts  by  which  they 
must  live,  becomes  the  nursery  of  culture,  the  seed-bed  of  ideas, 
the  conservator  of  the  ideals  of  humanity.  In  like  manner,  the 
Bar,  called  into  being  to  interpret  the  oracles  of  the  law  and  to 
furnish  expert  advice  to  individuals  on  the  customs  which  rule 
their  lives,  stands  revealed  as  the  chosen  instrument  for  adminis- 
tering justice  between  men,  shapes  the  course  of  legal  develop- 
ment, directs  the  energies  of  the  state,  molds  society  into  new 
forms  to  meet  new  social  and  industrial  conditions. 

It  is  not  necessary  to  argue  in  this  place  that,  for  any  function 
requiring  expert  knowledge  and  skill,  the  training  of  the  schools 
is  indispensable.  Our  American  faith  in  education  has  indeed 
been  curiously  perverted  by  our  deeper  faith  in  democracy  and 
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the  combined  operation  of  the  two  faiths  has  landed  us  in  the 
incongruous  position  of  holding  that  education  is  necessary  for 
everything  but  expert  service.  But  we  are,  as  a  people,  slowly 
coming  to  a  realizing  sense  of  the  fact  that  in  a  complex  civiliza- 
tion, calling  for  technical  service  in  every  field  of  activity,  the 
most  highly  trained  technical  skill  is  none  too  good,  and  that 
this  can,  under  modern  conditions,  be  gained  only  in  the  schools. 
With  the  remarkable  growth  of  this  new  conception  in  the  field 
of  the  law  during  the  last  quarter-century,  witli  the  still  more 
remarkable  attitude  of  indifference  or  hostility  to  this  conception 
which  the  Bar  has  maintained  during  that  period,  we  are  all 
familiar. 

This  attitude  of  the  Bar  toward  legal  education  is,  indeed, 
explicable.  Still,  for  the  most  part,  conceiving  of  the  lawyer's 
vocation  as  a  private  calling  and  of  the  law  as  a  somewhat 
heterogeneous  collection  of  cases,  rules  and  maxims,  the  legal 
profession  may  perhaps  be  pardoned  for  regarding  much  of  the 
time  consumed  in  gaining  a  sound  liberal  and  professional  train- 
ing as  wasted.  I  will  not  so  far  presume  on  my  advantageous 
position  of  absentee  president  of  this  learned  body  as  to  suggest 
that  any  of  its  members  stand  equally  in  need  of  illumination 
with  their  brethren  of  the  Bar.  But  certainly  many  of  the  law 
schools  of  the  country  are  still  conducted  on  the  theory  that  the 
lawyer's  vocation  is  essentially  a  private  calling  and  that  a  liberal 
education  is  a  luxury  rather  than  a  necessary  part  of  his  equip- 
ment. It  is  the  function  of  this  Association  to  bring  home  to 
the  Bar  the  higher  responsibilities  which  have  come  to  rest  upon 
it  and  to  point  the  way  to  the  new  and  enlarged  conception  of 
legal  education  by  which  only  can  our  profession  be  prepared  to 
meet  those  responsibilities. 

Let  me  at  this  point  relieve  any  apprehensions  which  this  pre- 
amble may  have  engendered  by  saying  that  I  am  not  about  to 
propose  any  radical  change  in  either  the  content  or  the  method 
of  legal  education  in  our  law  schools.  In  insisting  on  the  need 
of  a  liberal  education  for  the  Bar,  I  have  not  fallen  a  victim  to 
the  fallacy  that  a  legal  education  should  be  a  complex  of  political 
science  and  sociology  and  law,  or  that  the  law  school  should 
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usurp  the  place  of  the  college  of  liberal  arts  or  of  the  schools  of 
history  and  economics.  Rather  would  I  insist  that  the  public 
calling  of  the  lawyer,  equally  with  his  private  calling,  demands 
the  severest  legal  training.  Back  of  the  lawyer,  to  whatever 
service  he  may  be  called,  lies  the  law  school.  Whether  as  counsel 
advising  his  client,  as  advocate  guiding  the  deliberations  of  the 
court,  as  judge  ascertaining  and  applying  the  law,  as  legislator 
framing  new  rules  of  law,  as  an  arm  of  the  executive  adminis- 
tering the  law,  his  equipment  must  be  the  same.  He  must  first 
of  all  be  a  lawyer,  familiar  with  the  rules  of  his  science  and  with 
the  principles  governing  their  development  and  application.  No, 
I  shall  rather  surprise  you  by  my  conservatism  than  by  any  sug- 
gestions of  a  radical  nature. 

The  late  Frederick  W.  Maitland  has  reminded  us  of  the  ines- 
timable debt  which  the  common  law  owes  to  the  schools  main- 
tained by  the  Inns  of  Court  in  the  preservation  of  its  integrity 
against  the  encroachments  of  the  civil  law.  His  pregnant  phrase, 
"  law  schools  make  tough  law,*^  embodies  the  secret  of  that  suc- 
cessful resistance  and  carries  with  it  the  lesson  which  I  would 
lay  to  your  hearts.  By  forming  the  minds  of  the  lawyers  by 
whom  the  course  of  the  law  is  shaped  and  determined,  the  law 
schools  have  it  in  their  power  to  conserve  the  law  of  the  land,  to 
establish  its  principles  on  unshakeable  foundations  and  to  deter- 
mine the  course  of  its  development.  Like  our  Anglo-Norman 
forbears,  we  too  are  threatened  with  tendencies  which  menace  the 
integrity  of  the  system  which  they  preserved  and  which  they 
transmitted  to  us.  We  are,  indeed,  confronted  with  no  foreign 
foe.  Our  enemies  are  those  of  our  own  household.  A  composite 
population  of  diverse  history  and  traditions,  half  a  hundred  sepa- 
rate and  distinct  jurisdictions,  pursuing  in  large  measure  inde- 
pendent lines  of  legal  development,  new  and  perplexing  social 
and  industrial  conditions,  threaten  to  shake  the  foundations  of  a 
legal  system  in  which  the  finest  fruits  of  civilization  have  been 
developed  and  by  which  only  they  can  be  preserved. 

Most  of  these  conditions  have,  indeed,  confronted  and  been 
overcome  by  other  legal  systems  as  well  as  by  our  own.  It  is  no 
new  thing  for  a  people  to  be  called  upon  to  assimilate  a  foreign 
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population,  and  the  common  law  has  weathered  more  than  one 
social  and  industrial  revolution.  But  in  the  legal  independence 
of  the  states  comprised  in  our  federal  system  and  in  the  existence 
of  a  national  judicature,  independent  of  those  of  the  several 
states,  our  situation  is  unique.  Under  circumstances  such  as 
these,  no  uniformity  of  conditions,  no  patriotic  sentiment  of  a 
common  nationality  will  preserve  a  uniform  law,  while  diversity 
of  social  and  economic  conditions  will  often  result  in  a  wholly 
unnecessary  divergence  from  the  common  standard.  This  natural 
tendency  to  divergence  will  be  reinforced  in  states  originally 
under  the  jurisdiction  of  a  continental  power  by  an  atavistic 
tendency  to  reproduce  or  perpetuate  the  law  of  the  power  from 
whose  loins  they  have  sprung.  Franco-American  and  Spanish- 
American  systems  of  law  will  thus  find  shelter  under  the  aegis  of 
the  Republic  alongside  of  two  score  Anglo-American  systems,  no 
two  of  which  are  alike.  On  the  dangers  which  such  a  condition 
of  affairs  threatens — the  obstacles  to  the  transaction  of  business, 
the  inconveniences  and  worse  in  the  adjustment  of  domestic  and 
social  relations,  the  weakening  of  the  sentiment  of  nationality 
and  common  interest — it  is  unnecessary  for  me  to  dwell.  And  if 
anyone,  while  recognizing  and  deploring  these  evils,  should  assert 
that  they  are  a  necessary  consequence  of  our  federal  structure  of 
government,  that  they  in  fact  already  exist  and  are  bound  to 
increase,  I  am  prepared  to  maintain  that  our  law  is  in  the  main 
a  national  law,  that  it  must  and  can  be  preserved  as  a  national 
law,  and  that  the  most  imperative  duty  of  the  American  law 
school  is  so  to  shape  its  instruction  as  to  secure  this  result. 

From  our  present  point  of  view,  much  of  the  discussion  over 
the  existence  of  a  federal  common  law  is  beside  the  mark.  That 
there  is  a  sense  in  which  we  may  assert  the  affirmative  of  that 
proposition,  that  the  earlier  decisions  of  the  United  States  Su- 
preme Court,  in  which  the  contrary  is  declared,  must,  in  view  of 
later  decisions  of  tliat  tribunal,  be  qualified,  if  not  doubted,  will 
probably  not  be  disputed  today.  What  has  always  been  indis- 
putable is  that  there  is  a  common  law  of  the  United  States  in  the 
sense  of  a  general  law,  comprehending  the  law  of  the  several 
states  and  embodied  in  the  decisions  of  all  the  states  and,  onlv 
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in  a  lesser  degree,  in  those  of  England  as  well.  In  support  of  this 
assertion  I  do  not  rely  on  the  formal  adoption  of  the  eoraraon  law 
of  England  as  of  such  and  such  a  date  in  the  constitutions  and 
statutes  of  the  several  states,  but  rather  upon  the  constant  prac- 
tice of  the  courts  in  all  the  states  of  resorting  to  the  judicial 
decisions  of  England  and  of  sister  states  for  precedents  to  guide 
their  action.  Nor  is  it  as  foreign  law  that  these  decisions  are 
cited  and  accepted.  That  they  vary  greatly  in  authority  among 
themselves  and  as  compared  with  the  decisions  of  the  domestic 
tribunal  may  be  admitted  without  impugning  their  position  as 
authorities.  They  are  received  and  relied  upon  as  more  or  less 
authoritative  expressions  of  the  general  law,  of  which  the  local 
law  is  itself  only  the  most  authoritative  expression.  It  is  not  too 
strong  a  statement  to  say  that  the  law  of  no  American  common- 
wealth is  wholly  comprehended  within  the  covers  of  its  reports 
and  statutes.  Everywhere  it  is  necessary  to  resort  to  the  decisions 
of  other  common  law  jurisdictions,  not,  as  it  is  sometimes  ex- 
pressed to  supply  the  deficiencies  of  the  local  law,  but  rather  to 
ascertain  what  that  law  is  on  a  point  on  which  the  local  decisions 
throw  no  light.  This  practice  is  so  well  known  to  all  students  of 
the  law  that  it  is  hardly  necessary  to  do  more  than  refer  to  it. 
Two  or  three  illustrations  will  suflice.  In  Newell  vs.  Nichols 
(1878),  75  N.  Y.  78,  the  New  York  Court  of  Appeals  adopted 
the  English  rule  as  to  the  presumption  of  survivorship,  cit- 
ing only  English  cases,  mostly  recent,  and  remarking,  "  All  the 
common  law  authorities  are  substantially  the  same  way,  and  the 
rule,  which  is  wise  and  safe,  should  be  regarded  as  settled.  Its 
propriety  is  not  weakened  by  the  circumstance  that  its  first 
application  in  this  court  prevents  this  estate  from  being  turned 
into  channels  never  contemplated  or  intended  by  the  testatrix." 
In  Parrott  vs.  Bamay  (1868),  1  Deady,  405,  409,  it  was  held  by 
the  United  States  Circuit  Court  for  the  District  of  California 
that  the  California  statute  of  waste  (substantially  like  the  Eng- 
lish and  New  York  statutes)  "  must  receive  the  same  construction 
as  the  English  and  New  York.  In  enacting  the  former  it  must 
be  presumed  that  the  legislature  intended  to  adopt  as  a  part  of  it 
the  current  and  long-established  construction  of  the  latter,"  and 
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in  Providence  County  Savings  Bank  vs.  Hall  (1888),  16  R.  I.  54, 
in  considering  the  eiToct  of  a  tenant's  holding  over  after  the  ter- 
mination of  his  tenancy,  the  Supreme  Court  of  Rhode  Island 
said,  "  There  is  no  reported  decision  in  this  state  which  is  in 
point  ....  We  decide  in  accordance  with  what  we  consider  to 
he  the  great  weight  of  American  authority."  It  is  not  neces- 
sary to  go  as  far  as  did  the  Supreme  Court  of  Minnesota 
in  Butcher  vs.  Culver,  24  Minn.  584,  619  (1887),  in  hold- 
ing that  the  first  settlers  of  that  commonwealth  found  the  com- 
mon law  of  England  there  awaiting  them  on  their  arrival,  but 
we  may  at  least  claim  that  the  concurrent  operation  of  the  courts 
of  the  several  states,  acting  upon  the  English  common  law,  has 
resulted  in  the  development  of  an  American  common  law,  com- 
prehended within  the  judicial  decisions  of  no  single  state,  but 
represented  in  the  decisions  of  all  the  states  and  pervading  every 
part  of  our  broad  land.  We  may  safely  adopt  the  eloquent 
statement  of  counsel  for  the  respondents  in  the  Minnesota  ease 
above  referred  to :  "  From  every  direction  in  which  civilization 
advanced  westward  and  northward,  whether  from  Canada  or 
from  Virginia,  it  bore  with  it  the  common  law  and  the  statutes 
amendatory  thereof."  As  was  said  by  the  learned  author  of 
Waite's  Actions  and  Defences,  "  There  is  a  remarkable  harmony 
in  the  general  principles  of  American  law.  There  are  discrepan- 
cies and  contradictions  in  some  instances,  but,  notwithstanding 
these,  it  may  be  regarded  as  settled  that  there  is  a  great  uniform 
settled  system  of  American  law." 

It  is  this  fact — not  the  essential,  underlying  unity  of  the  various 
legal  systems  administered  in  the  United  States :  that  might  exist 
among  systems  of  the  most  diverse  origin  and  divergent  ten- 
dencies; nor  yet  their  origin  in  a  common  source':  that  common 
source  might  serve  only  as  a  point  of  departure  and  permanent 
separation;  but  the  existence  of  a  great  body  of  law,  common  to 
all  the  states  and  to  which  all  contribute,  a  common  reservoir 
from  which  each  may  draw  at  need — this  it  is  which  holds  out  the 
hope  of  a  development  of  our  American  law  into  a  single,  har- 
monious system. 

In  its  effort  to  achieve  this  transcendent  aim  the  law  school  is 
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uot  without  great  allies.  The  disintegrating  influence  of  forty- 
six  independent  legal  jurisdictions,  avowedly  administering  the 
local  law,  and  of  as  many  legislatures  legislating  largely  without 
reference  to  one  another,  finds  at  least  a  partial  counterpoise  in 
the  operation  of  the  federal  judicial  system.  Though  this  is 
hampered  by  the  necessary  principle  that  in  many  classes  of 
cases  the  federal  court  must  apply  the  local  law,  it  is  not  without 
a  harmonizing  influence  even  in  this  class  of  cases ;  while  in  many 
other  cases  it  boldly  applies  a  law  of  its  own  to  which  the  courts 
of  the  several  states  must  ultimately  conform.  The  fuller  recog- 
nition of  the  principle  that  the  federal  jurisprudence  compre- 
hends a  common  law  not  necessarily  identical  with  that  adminis- 
tered in  any  of  the  states  may  be  expected  to  accelerate  this 
process  and  thus  to  give  the  federal  courts  an  increasing  influence 
in  unifying  the  law  of  the  land. 

More  powerful  even  than  the  federal  judiciary  has  been  the 
influence  of  the  general  treatises  on  the  law  which  the  courts 
have  in  the  past  and  still  continue  to  invest  with,  perhaps,  undue 
importance.  Not  the  least  of  the  defects  of  most  of  these  works 
has  been  the  indiscriminate  way  in  which  they  have  marshaled 
the  judicial  decisions  of  the  several  states  and  the  confident  man- 
ner in  which  they  have  laid  down  the  general  law.  But  out  of 
weakness  has  come  forth  strength — the  strength  of  the  law.  The 
enunciation  of  a  rule  of  law  by  a  text-writer,  based  it  might  be 
on  a  single  decision  of  a  state  court,  has  again  and  again  been 
accepted  by  the  courts  of  other  states  as  representing  the  law  of 
the  land  and  thus  as  binding  upon  them.  This  process  is  likely 
to  continue.  With  the  continued  multiplication  of  reports,  the 
courts  will  be  forced  to  rely  more  and  more  on  summaries  of  the 
law  in  treatises  and  cyclopedias  and  these  can  hardly  fail  to  be 
expressed  in  the  same  general  terms.  The  more  discriminating 
treatises — rari  nantes  in  gurgite  vasto — though  lacking  the 
oracular  tone  of  the  majority,  will  point  out  the  tendencies  rather 
than  the  results  of  judicial  decisions  and  will  convince  through 
the  power  of  their  reasoning.  From  this  point  of  view,  the  pub- 
lication of  works  on  the  law  of  a  single  state  is  much  to  be 
deplored. 
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Another  powerful  influence  in  the  obliteration  of  state  lines 
in  the  law  has  been  the  migration  of  lawyers  from  the  East  and 
South  to  the  West.  As  the  lawyers  upon  whom  it  devolved  to 
shape  the  law  of  the  newer  commonwealths  of  the  West  were 
drawn  from  many  jurisdictions,  the  legal  structures  erected  by 
their  joint  efforts  were  not  only  in  form  but  in  spirit  broadly 
American.  This  process  is  still  going  on  to  a  considerable  extent, 
but  is  obviously  of  diminishing  importance.  As  the  waste  places 
of  our  country  become  subjected  to  the  uses  of  civilization  and 
our  population  becomes  stable,  each  community  will  produce  its 
own  crop  of  lawyers  and  the  process  will  come  to  an  end,  or  be 
but  feebly  continued  in  the  tendency  of  country  lawyers  to  flock 
to  the  city  and  the  occasional  employment  of  leaders  of  the  Bar 
in  the  courts  of  other  states  than  their  own. 

Of  the  influence  of  the  American  Bar  Association,  through  its 
Committee  on  Uniform  State  Laws  and  of  the  various  state  com- 
missions appointed  by  official  authority  to  promote  uniformity 
of  legislation,  there  are  those  here  more  competent  to  speak  than 
T.  The  remarkable  success  of  the  effort  to  establish  a  uniform 
Negotiable  Instruments  Law  shows  what  may  be  accomplished 
in  this  direction.  In  matters  that  may  properly  be  brought 
within  the  scope  of  legislative  action  and  in  which  there  is  no 
marked  divergence  of  sentiment  or  opinion,  we  may  hope  by 
these  means  to  secure  uniform  law  throughout  the  country  much 
more  rapidly  than  by  any  other  process.  But  this  is  a  restricted 
field  and  outside  it  lies  the  vast  domain  of  the  common  law  which 
can  be  reduced  to  uniformity  only  by  slower,  perchance,  but  more 
enduring  processes. 

Of  all  the  influences  upon  which  we  may  rely  to  establish  our 
national  law  on  sure  foundations  the  strongest  and  most  enduring 
is  the  law  school.  Born  of  the  conviction  that  the  apprentice- 
ship system  was  incapable  of  supplying  that  systematic  knowl- 
edge of  legal  principles  which  the  practice  of  the  profession  de- 
mands, it  has  but  slowly  and  after  many  years  of  devoted  service 
come  to  its  own.  Is  it  invidious  to  suggest  that  the  law  schools 
themselves  must  bear  the  reproach  of  the  belated  recognition  by 
the  profession  of  the  value  of  law  school  training?    I  fear  that 
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it  must  be  said  that  until  a  very  recent  period  even  the  best  of 
the  schools  were  too  little  differentiated  in  the  spirit  and  method 
of  their  teaching  from  the  law  office  and  that  most  of  them 
offered  the  student  no  decided  advantages  in  place  of  the  oflBce 
experience  which  they  called  upon  him  to  surrender  or  defer. 
In  the  numerous  cases  where  the  instruction  of  the  school  was 
merely  supplemental  to  the  experience  of  the  office,  it  is  scarcely 
to  be  wondered  at  that  the  profession  declined  to  take  the  in- 
struction of  the  school  more  seriously  than  the  school  itself  did. 
The  legal  profession  does  not  differ  from  other  professions  in 
attaching  exaggerated  importance  to  the  practical  work  of  the 
office,  but  I  believe  that  there  has  been  no  time  in  the  last  half 
century,  to  say  the  least,  when  the  Bar  would  have  failed  to 
recognize  the  superior  advantages  of  a  legal  education  of  a  sound 
and  scientific  character.  Happily  signs  are  not  wanting  that  the 
new  spirit  which  the  schools  are  beginning  to  manifest  is  finding 
a  responsive  echo  in  a  changed  attitude  on  the  part  of  the  profes- 
sion toward  legal  education.  At  any  rate  the  last  two  decades 
have  made  it  clear  that  the  control  of  legal  education  is  passing 
to  the  law  schools.  If,  inspired  by  a  common  purpose,  they  real- 
ize their  opportunity,  the  future  of  the  law  in  this  country  is 
secure.  The  diminishing  band  of  neophytes  who  seek  admittance 
to  the  shrine  by  way  of  the  copying  desk  and  the  telephone  booth 
will  soon  become  extinct  and  the  time  is  not  far  distant  when  the 
entire  Bar  will,  for  better  or  worse,  be  formed  in  the  law  schools. 
To  what  service  shall  it  be  trained?  For  the  lower  service  of 
administering  in  a  parochial  spirit  the  domestic  law  of  the  juris- 
diction in  which  their  lot  is  cast,  or  for  the  higher  service  of 
making  the  general  law  prevail  so  far  as  their  influence  may 
bring  this  to  pass  ? 

It  is  interesting  to  observe  that  the  education  of  the  American 
lawyer,  whether  gained  in  the  law  school  or  the  office,  has  from 
the  beginning  been  general  and  not  local.  This  has  not  been  the 
result  of  conscious  purpose,  but  has  been  due  to  the  fact  that  the 
only  instruments  of  instruction  have  been  general  treatises. 
These,  whether  prepared  for  the  profession  or  for  the  law  stu- 
dent— and  the  student  has  usually  had  only  the  professional 


9li;8  president's  address. 

treatise  ready  to  his  hand — have  invariably  been  of  the  character 
previously  described,  treating  the  English  and  American  law, 
only  too  confidently,  as  a  single,  consistent  system  and  citing  any 
authority,  without  discrimination,  in  support  of  a  general  propo- 
sition. To  this  medium  of  instruction  we  owe  the  fact  that 
until  he  became  engaged  in  practice  and  wedded  to  the 
digest  of  the  domestic  forum,  the  student  rarely  discovered  that 
the  general  law,  so  confidently  set  forth  in  his  text-book,  was 
not  necessarily  in  all  respects  the  law  accepted  by  the  courts 
before  which  he  was  called  to  practice.  In  many  cases,  indeed, 
ir  may  be  suspected  that  he  never  ma  fie  the  discovery.  And  if, 
with  advancing  years,  he  came  more  and  more  to  regard  the  local 
digest  as  the  sole  source  of  authority,  he  had  at  least  a  store  of 
general  principles  and  a  standard  by  which  to  test  and  correct 
his  reasoning  in  particular  cases. 

But  this  examination  of  the  conditions  of  les^al  education 
during  the  last  century  would  not  be  complete  without  pay- 
ing the  tribute  of  our  gratitude  to  the  immortal  work  of  piack- 
stone.  That  the  Commentaries  on  English  Law  should  have 
found  early  and  wide  acceptance  in  this  country,  with  the 
practitioner  as  well  as  the  student,  is  perfectly  explicable. 
Probablv  it  was  not  so  much  the  learned  author's  denuncia- 
tions  of  tyranny  and  his  eloquent  panegyrics  on  Anglo-Saxon 
liberty  that  made  his  work  acceptable — though  these  may 
not  have  been  without  their  influence — but  rather  the  fact  that 
it  was  the  only  modern  law  book  of  moderate  compass  which 
comprehended  substantially  the  whole  of  the  English  law  and  the 
further  fact  that  it  was  so  written  as  to  be  intelligible  to  the 
beginner  in  law.  But  the  survival  of  the  Blackstone  tradition  in 
this  country  for  lialf  a  century  at  least  after  it  had  died  out  in 
England  is  a  phenomenon  not  so  easy  to  explain.  Its  persistence, 
as  well  as  its  wide  extent,  is  amusingly  illustrated  by  the  case  of 
a  recent  graduate  of  the  Columbia  Law  School,  a  man  of  marked 
ability,  who  failed  four  years  ago  to  pass  an  examination  for  the 
Bar  in  Indian  Territory,  the  examination  being  based  wholly  on 
Blackstone's  Commentaries  and  mainly  on  the  first  book.  I  may 
add,  in  confirmation  of  my  thesis,  that  I  have  told  this  story 
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many  times  to  prominent  members  of  the  New  York  Bar,  and 
that  one  in  three  of  them  has  responded  by  courteously  asking 
whether  we  did  in  fact  undertake  to  teach  law  without  the  Com- 
mentaries. The  importance  of  all  this  lies  in  the  fact  that  Black- 
stone's  work  and  the  Blackstone  tradition  have  been  among  the 
most  potential  of  the  agencies  which  have  operated  to  produce 
in  the  minds  of  our  young  men  a  sense  of  the  essential  oneness 
of  English  and  American  law  and  thus  to  establish  in  the  Bar 
the  conception  of  a  law  of  the  land,  transcending  even  while 
comprehending  the  local  law. 

I  trust  that  I  have  made  my  meaning  clear.  I  would  have  the 
law  schools — ^to  whom  the  sceptre  of  legal  education  has  now 
passed — with  new  and  improved  methods  and  in  a  scientific  spirit 
to  which  the  older  schools  were  strangers,  maintain  consciously 
and  of  set  purpose  the  traditions  which  those  schools  uncon- 
sciously established.  I  would  have  them,  in  every  sense  of  the 
term,  national  schools,  drawing  their  students  so  far  as  possible 
from  all  parts  of  the  country,  equipping  them  as  far  as  may  be  for 
practice  in  any  part  of  the  country,  teaching  not  the  local  law  but 
the  general  law  of  the  land,  and  sending  them  out,  not  Massachu- 
setts lawyers,  or  New  York  lawyers,  or  Illinois  lawyers,  but 
American  lawyers. 

To  the  plan  of  making  the  general  law  the  basis  of  legal  edu- 
cation in  this  country,  two  objections  have  been  urged:  one, 
that  the  general  law,  if  such  a  thing  can  be  said  to  exist,  by 
reason  of  its  complexity,  its  indefiniteness  and  bulk,  cannot  be 
adequately  taught  in  the  time  allotted  to  a  legal  curriculum ;  the 
other,  that  the  student  trained  by  this  method  has  not  been  fitted 
to  practice  law  in  any  jurisdiction.  The  argument  comes  to  this, 
that  the  training  of  the  national  law  school  must  of  necessity  be 
academic  and  not  professional  in  character.  Those  who  hold  this 
view  admit  the  desirability  of  having  one  or  more  schools  of  this 
kind  in  which  those  who  have  the  inclination  and  leisure  may 
pursue  a  course  of  legal  study  which  may  indeed  make  them 
competent  critics  of  the  law  administered  in  the  several  states, 
but  which  cannot  hope  to  fit  them  for  practice  in  any  of  them. 
Tn  other  words,  such  schools  may  train  "  jurists,'^  but  not  lawyers. 

33 
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If  it  be,  indeed,  true  that  the  more  general  training  for  which 
I  plead  fails  to  prepare  the  lawyer  adequately  for  service  in  the 
domestic  forum,  or  even  if  the  proposed  training  in  the  local  as 
distinguished  from  the  general  law  would  equip  him  better  for 
that  service,  I  should  be  obliged  to  confess  that  my  plea  must 
fail.  The  principal  business  of  the  lawyer  must  always  be  to 
practice  at  the  Bar  of  a  particular  state.  But  is  the  objection 
valid  ? 

The  best  answer  to  this  line  of  reasoning  is  to  point  to  the  fact 
that  what  is  asserted  to  be  impossible  is  actually  being  done  in 
many  law  schools  today.  The  common  law  and  equity  system  of 
England  and  America  is  actually  being  taught  to  multitudes  of 
young  men  and  with  this  equipment  they  go  out  and  practice  in 
every  state  in  the  union.  Will  it  be  said  that  they  are  less  com- 
petent to  deal  with  the  legal  problems  of  the  jurisdictions  in 
which  they  practice  than  are  the  product  of  the  local  school  and 
oflSce?  That  they  have  something  still  to  learn  may  be  admitted 
without  seriously  impairing  the  value  of  the  exhibit.  It  is  at 
least  conceivable  that  the  graduate  of  a  law  school — if  such  a 
school  be  conceivable — which  teaches  only  the  local  law  would  be 
in  a  similar  plight.  But  the  answer  to  the  objection  goes  farther 
— even  to  the  sundering  of  the  soul  from  the  body ;  for  the  objec- 
tion assumes  the  feasibility  of  basing  the  instruction  of  the  law 
student  on  a  local  law,  and  the  answer  is  that  there  is  no  such 
thing  as  a  local  law  as  distinguisJied  from  the  general  law  of  the 
land.  As  I  have  endeavored  to  point  out  above,  the  lawyer  who 
does  not  know  the  general  law  does  not  know  the  law  of  his  juris- 
diction. This  is  not  only  because  the  latter  fs  rooted  in  the 
former  and  cannot  be  studied  without  reference  to  its  history  and 
its  relations  to  other  legal  systems,  but  for  the  reason  that  the 
law  of  every  state  must  be  sought  in  the  decisions  of  other  states 
as  well  as  in  its  own  and  in  the  legal  principles  which  are  the 
fruit  of  our  entire  legal  development. 

In  truth  the  whole  objection  to  the  system  of  making  the  gen- 
eral law  the  basis  of  instruction  in  our  law  schools — ^whether 
founded  on  the  assumed  impossibility  of  adequately  teaching  that 
law  or  on  its  inaxloquacy  for  purj)o?es  of  professional  training — • 
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appears  to  me  to  be  based  on  a  profound  misconception  of  the 
objects  of  legal  training  and  of  the  methods  by  which  those 
objects  are  to  be  attained.  Let  it  be  said  at  once  that  the  national 
law  school  makes  no  attempt  to  teach  all  the  law  of  the  land  nor 
yet  of  any  jurisdiction,  but  let  it  be  said  also  that  such  an  attempt 
would  be  as  unnecessary  as  unscientific  and  futile.  In  no  calling 
or  profession  is  it  deemed  necessary  or  desirable  for  the  student 
to  exhaust  the  entire  learning  of  his  craft  before  entering  upon 
its  practice.  What  is  sought  and,  under  the  best  conditions, 
achieved,  is  to  equip  the  student  with  tlie  method  of  his  science 
and  to  familiarize  him  with  its  principal  data.  This  purpose  is 
attained  in  the  case  of  the  law  student  by  inculcating  in  him  the 
habit  of  legal  reasoning  which  constitutes  the  method  of  his 
science  and  the  practice  of  his  profession,  by  acquainting  him 
with  the  leading  principles  of  the  law  in  their  history  as  well  as 
their  application  and  by  familiarizing  him  with  the  literature 
of  his  science.  With  this  equipment  he  is  prepared  to  take  up 
the  practice  of  the  common  law  wherever  that  system  prevails. 
All  the  rest — local  variations  or  aberrations  from  the  general 
doctrine,  the  minutiae  of  office  or  court  practice — is  matter  of 
detail,  important,  indeed,  but  to  be  acquired  rapidly  and  almost 
insensibly  by  any  one  who  has  the  capacity  to  succeed  in  the 
practice  of  his  calling. 

It  is  not  my  purpose  here  to  enter  into  a  consideration  of  the 
methods  by  which  these  results  are  to  be  achieved.  As  developed 
in  the  best  of  our  law  schools  these  leave  little  to  be  desired.  It 
is  probably  unnecessary  for  me  to  say  that  the  general  law  for 
whose  perpetuation  I  have  made  this  appeal  is  the  actual  law  of 
the  land  and  not  an  imaginary  creation  of  the  law  professors  and 
that  its  study  does  not  involve  the  fallacy  of  ignoring  differences 
and  divergencies  from  the  central  doctrine.  But  there  must  be 
no  concession  to  the  spurious  "  modernism  "  which  masquerades 
under  the  guise  of  the  "  practical.'^  Case-books  and  text-books 
which  ignore  the  English  law  are  only  a  shade  less  mischievous 
than  those  which  undertake  to  present  the  law  of  a  single  juris- 
diction only.  I  have  said  that  there  is  no  local  law  as  distin- 
guished from  the  general  law  of  the  land.     In  very  much  the 
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same  sense  there  is  no  American  as  distinguished  from  the  gen- 
eral Anglo-American  law.  In  our  instruction,  as  in  our  study 
of  the  law,  we  must  constantly  hark  back  to  the  ever-welling 
spring  from  which  the  stately  stream  of  our  jurisprudence  flows. 
It  is  only  by  emphasizing  the  historical  and  permanent  elements 
in  the  law  that  we  can  give  our  students  that  grasp  of  funda- 
mental principles  upon  which  their  highest  usefulness  will  de- 
pend. Thus  indoctrinated  and  trained,  they  will  become  the 
eflScient  agents  of  the  beneficent  process  of  maintaining  and  in- 
creasing the  unity  of  our  legal  system. 

But  there  are  other  worlds  for  us  to  conquer.  In  the  inaugural 
lecture,  delivered  on  his  assumption  of  the  Begins  professorship 
at  Oxford,  Mr.  James  Bryce  reminds  us  that  Rome's  great  gift 
to  the  world  was  her  jurisprudence,  and  he  attributes  this  fact 
to  the  extent  to  which  the  Roman  people  were  permeated  with 
legal  ideas,  to  the  pains  spent  by  them  in  the  elaboration  of  legal 
rules  and  to  the  worthy  conception  wliich  they  formed  of  what 
law  ought  to  be.  The  race  which  has  shaped  and  developed  the 
common  law  has  displayed  no  less  capacity  than  the  Roman  for 
the  discovery  and  application  of  legal  principles,  no  less  genius 
in  consolidating  these  principles  into  a  consistent  system,  no  less 
freedom  in  shaping  that  system  into  a  well-nigh  perfect  instru- 
ment of  justice.  Alone  of  modern  peoples,  alone  of  all  races  of 
whom  history  bears  record  but  the  Roman,  we  have  developed  a 
complete  legal  system  without  foreign  aid,  almost  without  for- 
eign influence,  solely  by  our  capacity  to  deal  practically  with 
legal  ideas.  With  us,  as  with  the  Romans,  the  ablest  minds  have 
been  attracted  to  the  study  and  practice  of  the  law.  Like  the 
Romans,  we  too  have  formed  a  worthy  conception  of  the  nature 
and  function  of  law.  Does  the  parallel  end  here,  or  shall  we  too 
send  our  law  over  the  face  of  the  earth?  It  were  a  consumma- 
tion devoutly  to  be  desired.  For  under  no  other  system  of  law, 
ancient  or  modern,  least  of  all  under  that  of  imperial  Rome,  is 
the  liberty  and  independence  of  the  individual  man  and  woman 
secured  as  it  is  by  the  common  law.  Already  the  common  law 
divides  the  sceptre  of  the  world's  law  with  the  Roman  jurispru- 
dence.   As  Rome  gave  laws  to  the  mediaeval  world,  so  may  we  in 
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the  fulness  of  time  give  laws  to  the  world  that  is  to  be.  Our 
distinguished  visitor  from  a  German  seat  of  legal  learning,  Dr. 
Budolf  Leonhard,  who  addressed  the  Association  at  its  meeting 
in  Portland  last  summer,  has  gone  back  to  his  Gorman  home 
filled  with  the  conviction  that  the  system  of  the  Roman  law  has 
had  its  day  and  that  a  new  legal  star  has  arisen  in  our  western 
sky  to  take  its  place.  I  know  not  how  this  may  be.  But  this  I 
know — ^that  it  is  only  by  preserving  the  integrity  of  our  common 
law  system,  by  maintaining  unimpaired  our  worthy  conception 
of  what  that  system  ought  to  be,  by  making  it  prevail  in  our 
western  world,  that  we  can  make  it  fit  for  any  service,  worthy  of 
any  destiny  to  which  in  the  providence  of  God  it  may  be  called. 
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BY 

DAVID  STARR  JORDAN. 

PRESIDENT  OF  THE  LCTJ^ND   STANFORD,  JR.,  UNIVERSITY. 

[Delivered  without  notes  and  revised  from  stenographic  report.! 

Mr.  President,  Members  of  the  Association,  Ladies  and  Gentle- 
men : 
In  venturing  to  address  an  association  of  lawyers  I  think  I  have 
only  two  claims  to  be  heard.  One  is  that  I  have  tried  with  more  or 
less  success  and  failure  to  inaugurate  three  different  law  schools  in 
my  day.  The  other  is  that  I  have  been  engaged  for  the  last  two 
months,  and  am  liable  to  be  engaged  for  some  time  yet,  in  practi- 
cal studies  in  the  conflict  of  laws.  I  have  the  problem  of  forming 
a  code  that  shall  be  open  to  no  objections  from  international  law, 
from  constitutional  law,  from  state  laws  of  different  kinds,  from 
the  side  of  game  laws  and  from  the  side  of  the  higher  law  tliat 
overrules  them  all — the  code  of  biology.  I  have  been  asked  by  our 
State  Department  in  connection  with  a  British  Commissioner, 
to  reconsider  the  statutes  of  the  various  states  as  concerning  fish- 
ing in  the  boundary  waters  along  the  boundary  between  the 
United  States  and  Canada  and  to  substitute  for  all  the  various 
statutes  of  states  and  provinces  uniform  statutes  that  shall  be 
alike  on  the  federal  side  and  in  connection  with  the  Empire  of 
Great  Britain.  The  assumption  is — and  international  law  and 
constitutional  law  probably  justify  it — that  inasmuch  as  the 
boundary  between  the  United  States  and  Canada  is  largely  made 
of  great  bodies  of  water,  and  inasmuch  as  the  fishes  swim  on  both 
sides  of  the  imaginary  line  without  any  reference  to  state  boun- 
daries, the  control  of  the  whole  matter  belongs  to  the  United 
States  and  not  to  the  jurisdiction  of  the  state.    It  is  obvious  on 

(934) 


DAVID  8TAUR  jouda:n.  936 

the  face  of  things  that  the  jurisdiction  of  the  states  cannot  be 
adequate  for  the  purpose  of  protection  of  fisheries  in  such  cases. 
I  venture  'to  give  this  little  account  of  my  own  work  for  the  sum- 
mer, because  I  think  this  opens  a  very  interesting  field  to  stu- 
dents of  law.  I  have  no  doubt  that  many  of  you  will  have  cases 
arising  from  the  statute  or  code  before  we  get  through  with  it. 
We  have,  for  example,  in  Lake  Erie  the  richest  fresh  water  fishery 
in  the  world.  We  have  in  Lake  Erie  the  statutes  of  New  York, 
of  Pennsylvania,  of  Ohio,  of  Michigan,  of  Ontario,  of  the  United 
States,  of  Great  Britain  and  Canada,  and  of  the  various  counties 
along  the  line  which  have  passed  ordinances  of  one  sort  or  an- 
other. We  purpose  to  unify  these  conditions.  We  are  instructed 
by  the  governments  of  the  United  States  and  Canada  to  form 
statutes  that  shall  protect  each  of  these  species.  We  must  see 
that  in  the  Great  Lakes  each  of  the  valuable  fishes  shall  have  a 
chance  to  spawn  once,  shall  have  a  chance  to  have  its  hundreds 
of  thousands  of  progeny,  as  far  as  may  be,  so  that  they  may 
begin  the  next  generation;  and  at  the  same  time  that,  with  that 
exception,  people  should  have  the  right,  on  both  sides  of  the 
lakes  and  rivers,  to  take  just  as  many  of  these  matured  individ- 
uals as  they  can.  You  see  the  whole  question  of  jurisdiction  is 
at  once  subject,  to  begin  with,  to  the  laws  of  biology.  The  white- 
fish,  the  most  valuable  fish  in  the  lake,  has  the  excellent  habit  of 
being  in  the  best  condition  for  eating  just  as  its  spawn  is  ripe, 
so  if  the  fish  can  be  taken  and  the  spawn  saved  at  the  same  time, 
we  provide  for  the  continuation  of  the  species,  and  also  that  the 
old  generation  may  pass  out  of  the  way  to  make  room  for  the 
new,  an  arrangement  much  like  th^t  ruling  in  forestry  work. 
On  this  coast  the  salmon  spawn  once  when  four  years  old,  all  of 
them  dying  after  a  single  breeding  season.  At  the  time  the  eggs 
are  deposited,  the  fishes  are  far  spent  and  are  unfit  for  food. 
The  most  valuable  species,  the  rod  salmon  and  the  king  salmon, 
run  far  up  the  rivers  to  deposit  their  eggs.  So  in  the  very 
nature  of  things  all  the  salmon  that  are  caught  on  this  coast  can 
be  got  within  the  six  or  eight  weeks  that  precede  their  going  into 
the  rivers  and  getting  ready  to  spawn.  So  under  the  laws  of 
biology  we  have  to  frame  an  utterly  different  set  of  statutes  to 
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match  jihis  condition.  We  have  to  provide  that  enough  fish  get 
to  the  spawning  ground  to  cover  all  the  available  space ;  that  as 
many  more  as  possible  be  taken,  that  their  eggs  may  be  artificially 
hatched.  Then  we  may  let  all  the  rest  be  taken  by  the  cannery 
men  and  fishermen  of  Washington  and  British  Columbia. 

Another  fish  highly  valued  among  us  is  the  black  bass.  The 
eggs  of  the  bass  cannot  be  hatched  artificially.  They  adhere 
together  in  such  a  way  as  to  preclude  artificial  hatching.  The 
only  possible  way  is  the  natural  way.  The  female  deposits  the 
egg  mass  in  the  gravel,  and  the  male  black  bass  stands  guard  over 
them.  He  runs  his  own  hatchery,  and  no  one  has  been*  able  to 
suggest  to  him  any  improvement. 

Now,  with  all  this  confiict  of  laws  to  be  embodied  in  inter- 
national statutes,  we  have  one  of  the  most  interesting  problems 
that  any  student  of  biology  and  law  has  ever  had.  We  hope  also 
tliat  if  this  work  can  be  in  any  degree  made  successful  it  will  be 
another  step  towards  the  better  understanding  between  Canada 
and  the  United  States,  between  the  various  members  of  the 
greater  Empire  of  Great  Britain,  the  greater  empire  to  which  we 
all  more  or  less  belong. 

This  does  not  lead  me  to  the  special  subject  that  I  have  for 
this  afternoon;  that  is,  the  American  Law  School  in  its  Relation 
to  the  University.  In  mediaeval  times  in  Europe,  it  was  the 
function  of  the  teacher  in  the  university  to  meet  the  demands  of 
the  students.  The  students  chose  the  professors  and  controlled 
the  university.  More  exactly,  the  body  of  students  went  wherever 
they  found  the  teachers  or  the  instruction  they  wanted.  And  out 
of  this  system  arose  the  university  which  was  a  function  of  the 
state,  the  university  as  we  know  it  today  in  Germany,  and  on  the 
continent  of  Europe  generally. 

With  the  evolution  of  education,  the  university  came  to  be 
formed  of  four  parts  or  lines  of  advanced  education,  the  faculties 
of  theology,  law,  medicine  and  philosophy.  Under  philosophy  is 
included  science,  literature  and,  in  general,  all  subjects  not  con- 
nected with  theology  or  law,  or  with  the  applications  of  scientific 
knowledge.     In  Europe,  in  general,  engineering  has  been  de* 
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veloped  outside  of  the  university  m  special  schools  of  technology 
or  applied  science.  In  America,  on  the  other  hand,  the  engineer- 
ing faculty  has  been  definitely  established  as  an  integral  part  of 
the  university.  To  most  of  us  this  coalition  of  instruction  in 
pure  and  applied  science  has  seemed  to  the  mutual  advantage  of 
each. 

Without  discussing  in  detail  the  present  conditions  in  America, 
I  may  say  that  the  next  step  forward  lies  in  the  direction  of  the 
separation  of  the  university  from  the  college,  and  the  relegation 
of  all  forms,  of  professional  and  technical  instruction,  that  in 
law  of  course  included,  to  the  university.  The  college  is  essen- 
tially a  preparatory  school.  The  law  is  essentially  a  university 
profession.  In  Europe,  it  has  always  been  regarded  as  such.  In 
America  there  have  been  times,  and  these  times  are  not  yet  fully 
past,  when  admission  to  the  Bar  has  been  granted  on  the  same 
terms  as  admission  to  the  sawbuck.  As  President  Eliot  has 
said,  one  could  then  walk  into  a  law  school  from  the  street. 

The  college  idea  involved  no  thought  of  professional  training. 
The  university  in  America  did  not  exist.  Hence  the  faculty  of 
law  passed  for  a  time  out  of  consideration  in  our  scheme  of 
higher  education.  In  one  state,  the  law  school  of  the  state  uni- 
versity was  discontinued,  with  the  school  of  medicine,  by  the 
state  legislature,  on  the  ground  that  they  would  no  longer  use 
public  money  "  to  help  men  into  those  easy  professions." 

Thus  these  colleges  grew  to  be  partial  universities  without  law 
schools.  When  young  lawyers  wished  to  be  trained,  if  they  had 
a  college  education,  well  and  good.  If  they  did  not  have  that, 
they  did  not  go  to  any  school  to  learn  their  profession.  They 
went  out  as  apprentices  might  go  to  learn  a  trade.  So  the  law 
office  became  a  sort  of  law  school.  This  was  followed  by  con- 
federations of  law  offices.  The  professors,  who  were  practicing 
lawyers,  established  law  schools  in  their  cities,  giving  their  ser- 
vices without  pay.  And  there  are  a  very  large  number  of  schools 
still  of  that  character. 

It  was  a  long  struggle  to  raise  the  entrance  requirements  of  the 
law  school  to  the  level  of  those  of  the  college  of  liberal  arts.  In 
some  of  our  largest  law  schools  today,  the  work  of  the  law  school 
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stands  in  competition  with  the  ordinary  college  work,  with  this 
premium,  tliat  a  degree  is  granted  in  law  on  one  or  two  years  less 
work  than  is  required  for  the  ordinary  bachelor's  degree.  A  law 
faculty  of  this  sort  has  no  claim  to  be  considered  as  part  of  a 
university  in  the  high  sense  in  which  Germany  has  given  mean- 
ing to  the  term  university.  Students  without  general  culture  are 
not  university  students.  The  university  should  not  adopt  these 
by  granting  to  them  university  degrees.  It  is  true  that  some  of 
these  may  be  good  students,  developing  into  great  jurists,  as  great 
scholars  in  other  departments  may  rise  to  eminence  without  the 
university's  help.  The  university  has  no  monopoly  in  education, 
but  it  is  responsible  for  its  own  certificates.  One  of  its  highest 
duties  is  the  setting  of  standards.  The  university  saves  the  time 
of  the  student,  it  sets  standards  for  him,  and  it  brings  him  into 
immediate  contact  with  men  who  have  succeeded  along  lines  in 
which  he  hopes  to  succeed.  To  raise  the  standards  of  the  law  and 
in  other  professions  is  a  duty  of  the  university,  and  this  can  be 
best  accomplished  by  requiring  of  each  professional  student  the 
general  and  special  culture  which  gives  him  fitness  for  member- 
ship in  a  university.  This  degree  of  culture  is  furnished  in  fair 
degree  by  the  American  college. 

The  next  forward  step  in  higher  education  in  America  should 
be  the  separation  in  fact  as  well  as  in  name  of  the  university 
from  the  college. 

Just  now  the  two  words  have  in  your  speech  and  mine  practi- 
cally the  same  meaning.  The  college  is  English  in  origin,  the 
univei-sity  German.  The  one  is  generalized  and  elementary,  the 
other  is  specialized  and  technical,  Both  exist  in  America, 
but  they  are  unhappily  telescoped  together  to  their  mutual 
disadvantage. 

We  have  in  America  some  twenty  institutions  fairly  deserving 
the  name  of  university.  Those  bear  the  reproach  that  their  con- 
tribution to  advanced  knowledge  is  far  less  than  it  should  be. 
Their  professors  are  not  scholars  in  the  creative  sense — at  least 
very  many  of  tliem  are  not — their  students  are  treated  like  school 
boys,  without  either  personal  or  intellectual  freedom,  and  the 
standards  of  thoroughness  fall  short  of  the  best  ideals  of  the 
universities  of  Germany. 
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On  the  other  hand  and  in  equal  degree,  we  hear  this  complaint 
of  the  colleges.  Their  professors  are  not  teachers,  but  rather 
young  men  of  intense  special  training  and  narrow  sympathies, 
men  who  hope  to  be  investigators,  or  at  least  who  talk  a  great 
deal  about  research,  and  who  have  scanty  patience  with  the 
elementary  drill  the  college  assigns  as  their  part.  It  is  further 
urged  that  the  freedom  of  the  universities  is  granted  to  immature 
boys,  not  ready  to  receive  it.  The  freedom  of  study  and  freedom 
of  action  is  used  for  snap-hunting,  for  hysterical  athletics,  and  for 
the  many  temptations  to  vice  within  the  reach  of  the  "  gregarious 
mediocrity,"  which  is  the  chief  component  of  the  college. 

The  college  students  are  taught  in  droves,  thousands  in  a  yard, 
with  no  incentive  to  the  development  of  personal  individuality, 
and  with  teachers  too  intent  in  other  things  to  be  able  or  willing 
to  call  it  out. 

Without  insisting  that  these  extreme  statements  are  everywhere 
and  at  all  times,  or  even  anywhere  at  any  time,  justified,  the  fact 
remains  that  the  university  suffers  from  its  fusion  with  the  col- 
lege and  that  the  college  suffers  equally  from  its  confusion  with 
the  university.  That  the  relative  deficiency  of  America  in  ad- 
vanced research  (a  deficiency  by  no  means  so  great  as  is  currently 
believed,  but  real  nevertheless)  is  due  to  this  confusion,  no  one 
can  doubt,  and  we  cannot  doubt  that  to  the  same  cause  we  must 
attribute  the  comparative  lack  of  pedagogic  enthusiasm,  the 
inadequate  discipline,  the  want  of  purpose  and  the  spread  of 
contagious  vices  within  the  college. 

A  university,  in  the  proper  sense,  is  a  place  for  life-training 
of  the  highest  order.  It  should  embrace  technical,  professional 
and  research  work,  and  each  part  of  it  should  be  intensely  spe- 
cialized and  under  the  direction  of  men  of  the  highest  personal 
fitness  in  their  particular  line  of  work.  The  university  demands 
enormous  libraries,  highly  developed  laboratories  and  a  general 
concentration  of  all  materials  for  work,  each  part  giving  strength 
to  the  others.  Each  professor  should  be  a  great  teacher,  but  the 
greatness  of  his  teaching  should  lie  in  example  and  in  the  con- 
tagion of  personality,  rather  than  in  skill  in  class-room  pedagogy. 

The  college  is  a  place  for  general  culture,  for  the  acquisition 
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of  basal  conceptions  and  for  the  development  of  personal  manners 
and  manliness.  Its  students  are  lost  in  great  libraries  and  their 
presence  embarrasses  the  administration  of  the  libraries.  The 
need  of  books  in  a  college  is  primarily  for  the  teachers.  The 
college  students  do  not  need  highly  specialized  apparatus  iu 
science,  and  their  teachers  should  be  those  whose  primary  interest 
lies  in  making  boys  into  men.  To  this  end^  accumulation  of 
resources  beyond  a  certain  reasonable  point  is  a  doubtful  advan- 
tage. The  college  reaches  its  most  effective  limit  with  less  than 
a  thousand  students,  and  it  can  do  its  work  well  with  less  than 
two  hundred  thousand  dollars  of  income.  Larger  numbers  impair 
effectiveness,  and  this  disadvantage  is  not  made  good  by  the 
presence  of  great  libraries  and  great  laboratories  which  the  col- 
lege student  cannot  use.  The  weakness  of  the  small  college  today 
lies  in  the  starvation  of  its  faculty.  If  it  could  pay  better  salaries 
and  demand  better  teachers,  it  would  find  its  opportunity  at 
once.  Colorado  and  Knox,  Amherst  and  Trinity,  Wabash  and 
Oberlin,  lack  only  this  to  do  better  collegiate  work  than  is  pos- 
sible at  Harvard  or  Stanford  or  Cornell.  But  this  again  is  the 
vital  point  and  not  much  can  be  said  for  the  small  college  while 
it  is  weak  in  its  pay-roll,  low  in  its  ambitions,  narrow  in  its 
sympathies,  and  vacillating  in  its  standards  of  scholarship. 
JMuch  of  this  weakness  is  due  to  the  struggle  of  the  colleges  to 
be  universities,  to  be  rivals  of  the  great  schools,  rather  than  their 
feeders. 

If  we  separate  the  college  from  the  university  it  is  the  college 
that  needs  most  help ;  it  now  falls  short  of  the  best  ideals  farther 
than  the  university  does.  The  university  in  Germany  meets  the 
definition  given  above.  It  is  devoted  solely  to  the  professional 
and  research  training.  But  in  England  the  word  university  has 
a  meaning  quite  different.  In  Oxford  and  Cambridge,  the  uni- 
versity is  merely  the  alliance  of  the  various  colleges,  joined  to 
form  an  agency  for  granting  degrees.  It  is  the  examining  board 
of  the  colleges.  A  college  is  a  place  of  residence  and  instruction, 
the  value  of  this  instruction  being  tested  by  professors,  not  col- 
legiate teachers,  selected  for  the  purpose  by  the  university. 
Hence  the  university  becomes  primarily  synonymous  with  the 
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system  of  examinations.  Prom  this,  in  England  arises  the 
anomalous  distinction  of  "teaching  universities''  and/* examin- 
ing universities."  The  University  of  Tx)ndon,  though  now  con- 
trolling various  detached  schools,  is  primarily  an  examining 
board.  It  is  a  device  for  standardizing  education,  but  at  the 
same  time  it  conventionalizes  it  and  tends  to  destroy  originality 
and  spontaneity  in  teacher  and  student  alike.  Very  lately  the 
old-new  University  of  Cambridge  has  become  reorganized  on  the 
German  plan  as  an  agent  of  advanced  training.  It  has  become, 
in  a  high  sense,  a  teaching  as  well  as  an  examining  university, 
and  the  chief  obstacle  in  the  way  of  its  success  lies  in  the  con- 
servatism and  the  inertia  of  the  colleges  represented  in  its  board 
of  control.  For  these  colleges  of  Cambridge,  as  a  whole,  are  only 
remotely  in  sympathy  with  professional  training  or  with  inde- 
pendent research,  which  is  the  most  distinctive  attribute  of  the 
true  university.  At  Oxford,  the  university  as  a  body  of  teachers 
scarcely  exists,  although  in  Oxford  there  are  many  professors  who 
possess  university  ambitions  and  the  university  spirit.  Yet  many 
of  the  ablest  of  these  professors  have  never  had  a  student,  and 
others  have  sought  for  them  in  vain.  For  the  first  duty  of  a  great 
investigator  is  to  leave  his  impress  upon  a  group  of  disciples. 
Research  without  students  is  a  species  of  race  suicide. 

When  our  first  little  colleges  were  established  in  the  American 
colonies.  Harvard,  Yale,  William  and  Mary  and  King's  College, 
they  were  isolated,  and  could  not  be  grouped  in  universities. 
Hence  the  professors  perforce  did  their  own  examining,  granted 
their  own  degrees.  From  this  fact  arose  our  confusion  of  terms, 
college  and  university,  these  meaning  in  America  practically  the 
same  thing.  As  to  this  day,  the  '* college  course"  is  the  chief 
business  of  most  of  our  universities.  For  various  reasons — 
mostly  bad  ones — the  professional  school  in  America  has  grown 
up  as  the  rival  of  the  college.  Only  relatively  lately,  under  the 
lead  of  Harvard  and  Johns  Hopkins,  has  the  entrance  to  a  pro- 
fession been  based  systematically  and  consistently  on  a  college 
education. 

The  English  college  requires  a  three-year  course  for  the  degree 
of  A.  B.    In  America,  this  course  has  required  four  years.    In 
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the  last  twenty  or  thirty  years  the  entrance  requirements  of  our 
colleges  have  been  steadily  pushed  upward,  so  that  the  bachelor's 
degree  now  implies  two  years  more  work  than  was  required  in  the 
seventies.  It  is  admitted  that  it  has  been  pushed  up  too  far  for 
the  advantage  of  the  student  who  is  to  add  to  it  a  university 
course  in  professional  training.  It  is  pushed  too  far,  if  the  uni- 
versity is  to  begin  where  the  college  leaves  off.  It  is  not  too  far 
if  the  main  purpose  is  general  education,  broad  training,  as  an 
end,  with  reference  to  the  special  demands  of  professional  life. 

To  remedy  this  condition  two  changes  are  proposed.  At  Har- 
vard and  in  some  other  colleges  the  course  required  for  the  de- 
gree of  A.  B.  is  shorteaed  so  that  a  good  student  can  complete  it 
in  three  years.  The  fourth  year  then  becomes  a  graduate  year, 
and  with  it  the  university  begins.  No  suggestion  as  to  a  physical 
separation  of  the  university  from  the  college  has  been  made  in 
this  connection,  except  in  Clark  University,  which  stands  unique 
in  its  method  of  organization. 

The  other  proposal  is  that  the  first  two  years  of  the  present 
collegiate  course  be  relegated  to  the  college  alone  and  that  the 
university  begin  its  instruction  with  the  present  junior  year.  In 
this  case,  the  junior  year  should  be  given  to  preparation  for 
research  or  professional  work,  the  latter  beginning  properly  with 
the  fourth  or  senior  year.  In  this  arrangement,  after  entrance  to 
the  university,  two  years  would  be  required  for  the  degree  of 
A.  B.  (which  degree  would  probably,  as  in  Germany,  become 
obsolete  as  a  university  degree) ;  four  years  would  lead  to  the 
degree  in  law  (juris  doctor,  or  J.  D.) ;  five  years  to  the  degree  in 
medicine  (M.  D.) ;  three  or  four  years  to  the  degree  of  engineer, 
and  four  or  five  years  to  that  of  doctor  of  philosophy,  the  badge  of 
the  professional  investigator  or  teacher.  The  value  of  these 
degrees  would  not  be  materially  changed  from  that  now  recog- 
nized. The  essential  feature  is  that  the  university  would  confine 
itself  to  the  costly  work  in  education,  the  work  it  can  do  best, 
while  to  the  college  or  to  the  supplementary  high  school  the 
freshman  and  sophomore  work,  the  work  in  elementary  language, 
science  and  mathematics,  would  be  relegated.  The  term  "  junior 
college*'  was  some  yeare  ago  framed  by  President  Harper  for 
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this  work,  and  the  junior  colleges  affiliated  with  the  University 
of  Chicago  now  grant  at  the  end  of  the  sophomore  year  the  degree 
or  title  of  associate  in  arts.  This  title  serves  for  admission  to  the 
university  college  of  the  university. 

The  work  of  these  two  higher  years,  or  of  the  university  col- 
lege, the  small  college  in  general  cannot  do  well.  These  years 
involve  libraries,  laboratories,  the  beginnings  of  research,  the 
beginnings  of  professional  training.  To  postpone  all  these  until 
the  degree  of  A.  B.  is  attained  is  a  waste  of  time  and  a  waste  of 
strength.  The  German  university  begins  virtually  with  our 
junior  year.  It  would  be  a  mistake  for  the  American  university 
to  set  its  entrance  standards  any  higher.  The  college  may  retain 
for  four  years  those  of  its  number  who  want  not  a  university 
course,  but  rather  what  the  college  can  give.  It  might  advan- 
tageously lower  its  entrance  requirements  to  cover  not  two,  but 
three  or  even  four  years  below  the  entrance  to  the  university.  If 
it  took  the  four  years  it  would  be  on  the  plane  of  the  college  of 
thirty  to  forty  years  ago.  If  three  years,  it  would  be  on  the 
general  level  of  the  English  college.  If  A.  B.  were  to  be  lowered 
to  the  level  of  "A.  A."  (associate  in  arts),  a  collegiate  degree 
from  an  approved  college  would  admit  to  the  university.  But 
these  adjustments  will  come  in  one  form  or  another,  when  the 
essential,  the  inevitable  change  takes  place.  This  is  the  separa- 
tion in  place,  in  organization  and  in  method  of  the  university  in 
America  from  the  American  college. 

This  separation  of  the  first  two  college  years  from  the  univer- 
sity would  be  in  every  way  to  the  advantage  of  the  few  well- 
equipped  institutions  fit  to  bear  the  university  name.  It  must 
come  sooner  or  later,  and  there  is  no  large  or  insuperable  reason 
why  Harvard  or  Yale  or  Cornell  or  Chicago  or  Stanford  or  the 
State  University  of  Wisconsin,  Michigan,  California  or  Illinois, 
could  not  accomplish  it  at  once.  There  are  many  advantages  in 
leading  in  an  inevitable  movement,  as  has  been  several  times 
shown  in  the  history  of  Harvard,  Johns  Hopkins  and  Cornell. 

But  for  the  college  the  advantage  of  the  surrender  of  the 
junior  and  senior  years  would  be  less  clear.  To  the  well-equipped 
college,  the  change  would  be  unwelcome,  and  it  would  not  be 
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accepted.  There  are  many  students  whose  wants  are  adequately 
met  by  the  college  course  of  today.  These  do  not  expect  to  be- 
come engineers  or  professional  men.  Their  purpose  is  personal 
culture,  and  if  they  find  in  the  small  college,  as  thousands  now 
find  and  have  found  in  the  past,  conditions  adequate  to  their 
ends,  they  do  well  to  remain  in  college  for  the  degree  of  A.  B.,  or 
longer  for  similar  work  if  conditions  are  favorable.  If  the  small 
college  wishes  to  maintain  the  continuity  of  its  alumni  roll,  it 
has  only  to  grant  two  years'  leave  of  absenoe  to  the  members  of 
its  junior  class,  enabling  them  to  attend  the  university  for  two 
years,  to  be  certified  back  for  graduation  at  home,  these  students 
thus,  if  desirable,  receiving  at  once  the  degree  of  the  college  and 
the  bachelor's  degree  of  the  university.  But  the  granting  of  the 
bachelor's  degree  of  America  or  of  England  is  not  really  a  uni- 
versity function. 

In  this  case,  the  institutions  worthy  of  permanent  place  in  our 
system  of  higher  education  will  be  these:  the  university,  the 
junior  college,  and  the  supplemental  high  school.  Each  of  these 
for  a  time  may  duplicate  the  work  of  the  other,  but  the  need  of 
specialization  with  growth  will  tend  to  give  the  university  a 
definite  stamp  and  character  of  its  own,  and  it  is  just  as  well  to 
have  a  variety  of  intermediate  schools  or  feeders  leading  up  to  it. 

The  general  aim  and  purpose  of  the  real  university  everywhere 
must  be  the  same,  and  it  is  for  us  to  follow  the  best  models  pos- 
sible in  extricating  ourselves  from  the  present  confusion. 

In  Germany,  at  present,  the  local  high  school  or  gymnasium 
leads  directly  to  the  university.  It  carries  the  student  through 
about  two  years'  more  work  than  is  required  in  our  American 
high  schools.  There  is  a  proposal  in  Germany  at  present  to 
establish  the  college  between  the  gymnasium  and  the  university 
by  cutting  off  the  last  three  or  four  years  of  the  gymnasium  for 
that  purpose.  It  is  also  suggested  that  these  colleges  be  made 
co-educational.  In  the  interest  of  these  propositions,  a  commis- 
sion of  German  professors  has  lately  visited  the  United  States. 
If  this  should  be  carried  into  effect,  the  conditions  in  higher 
education  would  be  very  similar  in  the  two  countries.  In  all 
which  concerns  universities,  Germany,  the  home  of  the  university. 
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offers  «s  much  better  models  than  England^  on  the  one  hand,  or 
Latin  Europe,  on  the  other.  University  building,  in  any  event 
and  in  any  country,  must  take  lessons  from  the  experience  and  the 
success  of  Germany. 

Let  us  imagine  a  German  university  with  two  thousand  stu- 
dents and  three  hundred  professors.  Let  us  suppose  that  as 
many  more  students  from  the  last  two  years  of  the  gymnasium 
were  added  to  this  number,  with  an  equal  number  of  teachers 
drawn  from  the  same  source,  all  in  the  same  buildings,  under  the 
same  discipline.  It  will  be  at  once  seen  that  Leipzig  as  we  know 
it,  the  German  university  as  we  know  it,  would  be  at  once  ren- 
dered impossible.  But  exactly  this  condition  holds  today  in 
Harvard,  in  Cornell,  in  Wisconsin,  in  Michigan,  in  California. 
To  escape  from  it,  to  take  up  its  own  special  function,  and  to 
leave  the  college  to  develop  its  own,  is  the  next  duty  of  the  Ameri- 
can university. 

As  I  have  already  said,  the  teaching  of  law  is  primarily  and 
necessarily  a  university  function.  It  cannot  be  learned  as  a 
trade,  unless  we  mean  by  law  only  the  details  of  the  trade  side  of 
its  functions.  For  this  we  have  the  suggestive  name  of  pettifog- 
ging. It  cannot  be  taught  by  men  who  are  not  professional 
teachers,  as  good  teaching  is  a  high  art  not  to  be  acquired  inci- 
dentally. It  cannot  be  taught  to  men  without  breadth  of  horisson 
or  background  of  understanding.  Therefore  it  must  belong  to 
the  university,  in  its  historic  place,  with  other  intensive  applica- 
tions of  knowledge  to  practical  affairs,  and  it  must  be  taught  to 
men  who  have  developed  in  the  atmosphere  of  culture  which  it  is 
the  aim  of  the  college  to  produce. 

We  owe  much  to  the  men  who  have  raised  law  teaching  to  its 
traditional  dignity,  as  the  culmination  of  one  branch  of  univer- 
sity instruction.  Among  university  presidents,  our  first  acknowl- 
edgment in  this  regard  must  be  to  President  Eliot.  Among' 
teachers,  we  owe  most,  perhaps,  to  Langdell,  of  Harvard,  who 
has  given  to  law  its  natural  place  as  an  inductive  science.  The 
Langdell  system,  the  '^  case  "  system,  brings  the  student  into  con- 
tact with  realities  in  his  profession.  It  leads  him  to  think  for 
himself  and  to  think  effectively,  and  by  this  system  his  culture 
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and  training  are  made  to  count  in  the  practical  affairs  *of  his 
profession. 

It  is  said  sometimes  that  a  law  school  having  university  re- 
quirements cannot  succeed  in  America;  that  students  will  go 
where  they  get  their  degrees  on  the  easiest  terms.  This  means 
that  you  cannot  fill  a  law  school  unless  students  not  of  university 
caliber  are  received,  and  the  success  is  measured  by  the  number 
of  students.  To  measure  schools  in  this  way  is  one  of  the  greatest 
blunders  in  the  higher  education  in  America.  The  number  of 
students  has  nothing  to  do  with  the  success  of  a  university.  This 
is  measured  by  the  sum  total  of  its  influences  for  things  worth 
while. 

But  even  on  this  basis  the  law  schools  of  Harvard  and  of 
Chicago  University  have  shown  that  the  highest  numerical  suc- 
cess is  insured  by  the  highest  requirements.  The  best  men  seek 
the  best  instruction  and  the  severest  requirements.  It  augurs 
well  for  the  future  of  the  profession  in  America  that  this  is 
always  the  case. 
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Memorandum. 

The  National  Conference  of  Commissioners  on  Uniform  State 
Laws  is  made  up  of  Commissioners  created  by  different  states, 
meeting  in  conference  and  organizing  themselves  into  a  national 
body  for  the  better  accomplishment  of  the  work  for  which  its 
members  were  appointed  by  the  states.     The  Commissioners, 
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usually  three  from  each  state,  are  appointed  under  laws  of  the 
respective  states  creating  them,  usually  for  five  years,  with 
authority  to  confer  with  the  Commissioners  of  the  other  states 
and  recommend  forms  of  bills  or  measures  to  bring  about  uni- 
formity of  law  in  the  execution  and  proofs  of  deeds  and  wills, 
in  the  laws  of  bills  and  notes,  marriage  and  divorce  and  other 
subjects  where  such  uniformity  seems  practicable  and  desirable. 
The  oflScers  of  the  National  Conference  consist  of  a  President, 
Vice-President,  Secretary,  Treasurer  and  Assistant  Secretary, 
elected  annually.  Eighteen  Conferences  have  so  far  been  held; 
the  first  at  Saratoga  for  three  days,  beginning  August  24,  1892, 
and  the  eighteenth  at  Seattle,  Washington,  August  21,  22  and 
24,  1908. 

A  complete  list  of  the  Commissioners  of  the  several  states  with 
standing  committees,  will  be  found  in  the  following  pages. 

The  time  of  the  Eighteenth  Conference  was  largely  taken  up 
in  the  consideration  of  the  Uniform  Stock  Certificates  Act, 
drafted  by  Professor  Williston. 

The  Committee  on  Commercial  Law  was  authorized  to  have 
the  draft  of  the  Stock  Certificates  Act  printed  and  distributed 
in  order  to  obtain  expert  comment  and  criticisms  to  facilitate 
the  perfecting  of  this  measure  before  its  final  adoption  by  the 
Conference. 

The  Committee  on  Uniform  Incorporation  Law  was  author- 
ized to  have  a  draft  of  a  Uniform  Incorporation  Law  formulated, 
printed  and  distributed  in  order  to  obtain  expert  comment  and 
criticisms  to  facilitate  the  perfecting  of  this  measure  before  its 
final  adoption  by  the  Conference. 

The  Committee  on  Insurance  was  authorized  to  have  a  draft 
of  a  uniform  law  on  the  subject  of  the  Execution  and  Probate 
of  Wills  prepared  for  early  submission  to  the  Conference. 

The  Committee  on  Marriage  and  Divorce  was  authorized  to 
have  the  draft  of  a  Uniform  Marriage  Law  prepared,  and  to 
report  to  the  Conference  a  tentative  form  of  such  law,  for  con- 
sideration. 

In  accordance  with  the  Constitution  and  By-laws  adopted  at 
this  Conference,  the  Commissioners  will  please  advise  the  Sec- 


MEMORANDUM.  949 

retary  of  the  date  of  their  appointment,  specifying  the  law  or 
authority  under  which  the  appointment  was  made  and  the  dura- 
tion of  their  term  of  office;  also  of  any  changes  in  the  personnel 
of  the  respective  State  Commissions. 

The  Conference  earnestly  urges  upon  the  legislatures  of  the 
several  states,  as  well  as  upon  their  Commissioners,  the  import- 
ance of  introducing  at  the  next  session  all  of  the  bills  recom- 
mended which  have  not  passed,  and  the  Secretary  would  ask 
members  to  communicate  with  him  whenever  such  bills  are 
introduced. 

In  case  the  list  of  Commissioners  as  printed  in  this  report  is 
not  correct,  or  any  changes  are  made  subsequently,  the  Secretary 
should  be  notified  at  once. 

Extra  copies  of  this  report  and  such  previous  reports  as  are 
extant  may  be  obtained  on  application  to  the  President  or  the 
Secretary. 


CONSTITUTION  AND  BY-LAWS 

OF  THE 

Commissioners  on  Uniform  State  Laws 


CONSTITUTION 

Article  I. 

Name  and  Object. 

Section  1.  This  Conference  or  Association  of  Commissioners 
shall  be  known  as  "  Commissioners  on  Uniform  State  Laws." 

Seo.  2.  Its  object  shall  be  to  promote  uniformity  of  state 
laws  by  affording  the  Commissioners  on  Uniform  State  Laws, 
appointed  in  the  different  states  of  the  United  States  of  America, 
an  opportunity  of  meeting  in  Annual  Conference  for  the  bettei 
accomplishment  of  the  work  for  which  they  were  appointed. 

Article  II. 
Membership, 

Section  1.  Its  members  shall  consist  of  the  Commissioners 
appointed  under  the  laws  or  by  the  authority  of  the  respective 
states  of  the  United  States  of  America  to  bring  about  uniformity 
of  state  laws,  whose  commissions  give  them  authority  to  confer 
with  Commissioners  of  the  other  states  of  said  United  States. 

Sec.  2.  Each  Commissioner,  upon  his  first  attendance  at  an 
Annual  National  Conference  of  Commissioners  and  on  his  re- 
appointment,  shall  file  with  the  Secretary  of  the  Conference  the 
date  of  his  commission,  a  statement  of  the  term  for  which  he  is 
appointed  and  a  reference  to  the  Act  of  Assembly  or  other 
authority  under  which  he  has  been  appointed  a  Commissioner. 
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Article  III. 
Officers  and  Committees, 

Section  1.  The  following  officers  shall  be  elected  at  each 
Annual  Conference  for  the  year  ensuing : 

A  President,  Vice-President,  Treasurer,  Secretary,  Assistant 
Secretary,  and  an  Executive  Committee  shall  be  constituted 
which  shall  consist  of  the  President,  the  last  preceding  Presi- 
dent,* Vice-President,  Treasurer,  and  Secretary,*  all  of  whom 
shall  be  ex-officio  members,  together  with  four  other  members  to 
be  appointed  by  the  President,  and  after  the  year  1908  no  person 
shall  be  elected  President  for  more  than  three  successive  terms.* 

Sec.  2.  The  following  committees  shall  be  annually  appointed 
by  the  President,  for  the  year  ensuing,  and  shall  consist  of  seven 
members  each : 

1.  Executive. 

2.  Commercial  Law. 

3.  Wills,  Descent  and  Distribution. 

4.  Marriage  and  Divorce. 

5.  Conveyances. 

6.  Depositions  and  Proof  of  Statutes  of  other  States. 

7.  Insurance. 

8.  Congressional  Action. 

9.  Appointment  of  New  Commissioners. 

10.  Purity  of  Articles  of  Commerce. 

11.  Uniform  Incorporation  Law. 

12.  The  Torrens  System  and  Registration  of  Title  to  Land. 

13.  Banks  and  Banking.' 

14.  Publicity. 

A  majority  of  those  members  of  any  committee  who  may  be 
present  at  any  Annual  Conference  shall  constitute  a  quorum  of 
such  committee  for  the  purposes  of  such  Conference. 

*  Amendment  adopted  in  1908. 
"  Amendment  adopted  in  1908. 
'  Amendment  adopted  in  1906. 
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Article  IV. 
Duties  of  Members. 

Section  1.  It  shall  be  the  duty  of  the  Commissioners  from 
each  state,  at  least  thirty  days  before  each  Annual  Conference, 
to  report  to  the  Chairman  of  the  Executive  Committee  the  en- 
actment of  any  laws  or  the  filing  of  any  judicial  decisions  in  the 
state  from  which  they  are  appointed,  upon  the  subject  of  uniform 
legislation  in  the  United  States. 

Sec.  2.  It  shall  be  the  duty  of  the  Commissioners  from  each 
state  to  attend  the  Annual  Conference  of  the  Commissioners 
from  the  various  states,  or  to  arrange  before  each  Annual  Con- 
ference for  the  attendance  of  at  least  one  Commissioner  from 
their  state  at  such  Annual  Conference. 

Sec.  3.  It  shall  be  the  duty  of  the  Commissioners  from  each 
state  to  report  to  the  President  of  the  National  Conference  the 
death  or  resignation  of  any  Commissioner  from  their  state. 

Sec.  4.  It  shall  be  the  duty  of  the  Commissioners  from  each 
state  to  endeavor  to  secure  from  the  legislature  of  their  state 
an  appropriation  toward  defraying  the  annual  expenses  of  the 
National  Conference  of  Commissioners. 

Sec.  5.  It  shall  be  the  duty  of  the  Commissioners  from  each 
state  to  file  with  the  President,  Secretary  and  members  of  the 
Executive  Committee  a  copy  of  their  reports  to  the  governor  or 
legislature  of  their  respective  states. 

Article  V. 

By-Laws. 

By-laws  may  be  adopted,  repealed  or  amended  at  any  Annmil 
Conference  of  Commissioners  by  a  majority  of  the  Commis- 
sioners present. 

Article  VI. 

Annual  Address. 

The  President  shall  open  each  Annual  Conference  with  an 
address,  in  which  he  shall  communicate  such  changes  in  the 
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statute  laws  of  each  state  as  tend  to  promote  uniformity  of  legis- 
lation in  the  United  States,  .and  also  any  matters  of  interest 
concerning  subjects  of  legislation^  as  to  which  uniformity  may 
seem  practicable  and  desirable,  as  well  as  any  matters  of  general 
interest  relating  to  the  work  and  aims  of  the  Conference.  The 
topics  referred  to  in  the  President's  Annual  Address  relating 
to  subjects  pertinent  to  the  work  of  this  Conference,  with  his 
recommendations  thereon,  shall  be  referred  to  the  appropriate 
committee  or  to  special  committees  of  the  Conference,  anri  each 
committee  shall  report  at  the  next  Conference  upon  such  mutters 
so  referred. 

Article  VII. 

Annual  Conference. 
The  Annual  Conference  of  Commissioners  shall  be  held  yearly 
at  such  time  and  place  as  shall  be  selected  by  the  members  of  the 
Executive  Committee,  and  those  Commissioners  present  at  each 
daily  session  of  such  Conference  shall  constitute  a  quorum. 

Article  VIII. 

Amendments. 

This  Constitution  may  be  altered  or  amended  by  a  two- thirds 
vote  of  the  Commissioners  present  at  any  Annual  Conference; 
but  no  such  change  shall  be  made  at  any  conference  at  which 
less  than  fifteen  Commissioners  are  present. 

Article  IX. 

Construction. 
The  word  "state,"  whenever  used  in  this  Constitution,  shall 
be  deemed  to  be  equivalent  to  state,  territory  or  district,  or 
insular  possession  of  the  United  States  of  America. 

Article  X. 

'Privileges  at  Conference. 

The  members  of  the  Committee  on  Uniform  State  Laws  of 
the  American  Bar  Association  shall  be  privileged  to  attend  the 
Annual  Conference  of  Commissioners  and  to  participate  in  the 
discussions  of  the  Conference,  but  without  the  right  to  vote. 
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BY-LAWS 

Calling  to. Order, 

Section  1.  The  Annual  Conference  shall  be  called  to  order 
by  the  President,  or,  in  his  absence,  by  the  Vice-President,  or, 
in  the  absence  of  both  the  President  and  Vice-President,  by  the 
Secretary  of  the  last  preceding  Conference. 

Roll  Call 

Sec.  2.  The  Secretary  shall  call  the  roll  of  members  by  states 
and  report  the  names  of  those  present. 

OiJicers, 

Sec.  3.  The  Conference  shall  annually  thereupon  proceed, 
upon  nomination  of  a  committee  appointed  for  that  purpose,  or 
by  a  direct  vote  of  the  Conference,  as  it  shall  determine,  to  elect 
a  President,  a  Vice-President,  Treasurer,  Secretary  and  Assistant 
Secretary,  who  shall  serve  as  such  during  the  Conference  and 
until  their  successor  shall  be  elected. 

All  officers,  except  the  Assistant  Secretary,  shall  be  chosen 
from  the  Commissioners.* 

Duties  of  Officers. — President. 

Sec.  4.  The  President  shall  preside  at  all  meetings  of  the 
Conference,  appoint  all  standing  committees  and,  unless  other- 
wise ordered  by  a  vote  of  the  Conference,  he  shall  also  appoint 
the  members  of  special  committees.  It  shall  be  his  duty  to  make 
an  annual  address  or  report  to  the  members  of  the  Conference. 

Vice-President. 

Sec.  5.  The  Vice-President,  during  the  absence  or  inability 
of  the  President,  shall  possess  all  the  powers  and  perform  all 
the  duties  of  the  President  in  his  stead. 

^  Amendment  adopted  in  1906. 
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Treasurer. 

Sec.  6.  The  Treasurer  shall  receive  all  the  funds  of  the  Na- 
tional Conference  of  Commissioners  and  shall  keep  and  disburse 
the  same,  under  the  direction  of  the  Executive  Committee.  He 
shall  give  bond  with  a  surety  company  as  surety  for  the  faithful 
performance  of  his  duties,  in  such  form  and  in  such  amount  as 
may  be  from  time  to  time  required  by  a  vote  of  the  National 
Conference,  and  such  bond  shall  be  deposited  with  the  President 
for  safe  keeping.  The  premium  on  such  bond  shall  be  paid  by 
the  Conference.  He  shall  keep,  or  cause  to  be  kept,  regular 
books  and  full  accounts,  showing  all  the  receipts  and  disburse- 
ments, which  books  and  accounts  shall  be  open  at  all  times  to 
the  inspection  of  the  President  or  any  member  of  the  Executive 
Committee.  He  shall  report,  at  each  Annual  Meeting  of  the 
Conference,  as  to  the  financial  condition  of  the  treasury,  with  a 
detailed  statement  of  the  receipts  and  disbursements.  All  of  the 
funds  of  the  National  Conference  shall  be  deposited  in  the  name 
of  the  Treasurer,  in  such  deposit  banks  or  trust  companies  as 
shall  be  designated  from  time  to  time  by  a  vote  of  the  Conference; 
such  funds  shall  be  disbursed  by  the  Treasurer  by  checks  signed 
by  him,  every  voucher  having  endorsed  upon  it  the  approval  of 
the  Chairman  of  the  Executive  Committee. 

Secretary, 

Sec.  7.  The  Secretary  shall  keep  a  record  of  the  proceedings 
of  the  Conference,  and  of  such  other  matters  as  may  be  directed 
to  be  placed  on  the  files  of  the  Conference;  he  shall  keep  an 
accurate  roll  of  the  officers  and  members  of  the  Conference,  with 
the  dates  of  the  attendance  of  each  Commissioner,  the  date  of 
his  commission  and  the  term  thereof;  he  shall  issue  notices  of 
all  meetings  of  the  National  Conference,  in  such  form  as  shall 
be  approved  by  the  Executive  Committee;  notify  the  members 
of  all  committees  of  their  election  or  appointment,  conduct  the 
correspondence  of  the  Conference,  and  report  to  the  Executive 
Committee,  prior  to  the  Annual  Conference,  a  summary  of  his 
transactions  during  the  year;  shall  perform  such  other  duties 
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as  may  be  required  of  him  by  the  Conference,  the  President,  or 
the  Executive  Committee,  and  his  books  and  papers  shall  at  all 
times  be  open  to  the  inspection  of  the  Executive  Committee,  and 
he  shall  receive  such  compensation  for  his  services  as  shall  be 
allowed  by  the  Conference. 

Assistant  Secretary. 

Sec.  8.  The  Assistant  Secretary  shall  assist  the  Secretary  in 
the  performance  of  his  duties,  and  act  for  him  in  his  absence. 

Committees. 

Sec.  9.  The  President,  as  soon  as  may  be  after  his  election, 
shall  appoint  the  following  standing  committees : 

1.  Executive. 

2.  Commercial  Law. 

3.  Wills,  Descent  and  Distribution. 

4.  Marriage  and  Divorce. 
6.  Conveyances. 

6.  Depositions  and  Proof  of  Statutes  of  Other  States. 

7.  Insurance. 

8.  Congressional  Action. 

9.  Appointment  of  New  Commissioners. 

10.  Purity  of  Articles  of  Commerce. 

11.  Uniform  Incorporation  Law. 

12.  The  Torrens  System  and  Registration  of  Title  to  Land. 

13.  Banks  and  Banking. 

14.  Publicity. 

Order  of  Business. 

Sec.  10.  At  each  session  of  the  Conference  the  order  of  the 
business  shall  be  as  follows,  unless  otherwise  ordered  by  the 
Conference :  * 

1.  Call  of  the  Roll. 

2.  Reading  of  the  Minutes  of  Last  Meeting. 

3.  Address  of  the  President. 

'Amendment  adopted  in  1908. 
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4.  Report  of  the  Treasurer. 
6.  Beport  of  the  Secretary. 

6.  Appointment  of  Nominating  Committee  to  consist  of  five 

Members. 

7.  Report  of  Executive  Committee. 

8.  Report  of  Standing  Committees  in  the  order  named  in 

article  III,  section  2,  of  the  Constitution. 

9.  Reports  of  Special  Committees. 

10.  Report  of  Nominating  Committee  and  Election  of  Officers. 

11.  Unfinished  Business. 

12.  New  Business. 

Reports  of  Committees. 

Sec.  11.  All  reports  of  committees  shall  be  in  writing.  No 
Commissioner  or  person  privileged  to  participate  in  the  discus- 
sions, except  the  member  of  the  committee  making  the  report, 
shall  speak  more  than  once  to  the  subject  matter  of  the  report, 
nor  for  more  than  ten  minutes,  until  after  all  the  Commissioners 
shall  have  had  an  opportunity  to  be  heard.  A  stenographer  shall 
be  employed  at  each  annual  meeting. 

Motions  and  Resolutions. 

Sec.  12.  Motions  and  resolutions  shall,  on  request  of  the 
Chair,  be  reduced  to  writing  and  be  referred  at  once  to  the 
appropriate  committee,  unless  otherwise  directed  by  a  majority 
vote  of  members  present. 

When  a  question  is  under  debate,  no  motion  shall  be  received 
but: 

1.  To  adjourn. 

2.  To  take  a  recess. 

3.  To  lay  on  the  table. 

4.  To  postpone  to  a  certain  day. 
6.  To  commit. 

6.  To  amend. 

7.  To  postpone  indefinitely. 

Which  several  motions  shall  take  precedence  in  the  order  in 
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which  they  stand  arranged.  When  a  recess  is  taken  during  the 
pendency  of  any  question,  the  consideration  of  such  question 
shall  be  resumed  upon  the  reassembling  of  the  Conference  unless 
otherwise  determined. 

A  motion  to  adjourn  shall  always  be  in  order;  that  and  the 
motion  to  lay  on  the  table  shall  be  decided  without  debate.  A 
motion  for  recess,  pending  the  consideration  of  other  business, 
shall  not  be  debatable. 

Absence  of  Members  of  Conference, 

Sec.  13.  When  any  state  having  a  commission  shall  fail  to 
be  represented  at  two  consecutive  meetings  of  the  Conference, 
the  President  shall  notify  the  Governor  of  said  state  of  the 
absence  of  its  Commissioners  for  such  action  by  the  Governor 
as  he  may  deem  proper,  and  unless  the  non-attendance  has  been 
excused  by  the  Conference. 

Reports  of  Committees, 

Sec.  14.  Each  committee  whose  province  is  some  branch  of 
law  shall  report  annually  what,  if  any,  recommendations  it 
desires  to  make;  what  progress  has  been  made  in  securing  the 
adoption  of  bills,  within  its  province,  already  recommended  by 
the  Conference;  and  what  difficulties  have  been  met  in  securing 
the  adoption  of  such  bills.  It  shall  be  the  duty  of  the  Executive 
Committee  to  call  the  attention  of  the  Chairman  of  each  such 
committee  to  this  rule  a  reasonable  time  before  each  annual 
meeting  of  the  Conference. 

Printing,  Etc. 

Sec.  15.  All  papers  read  before  the  Conference  shall  be  lodged 
with  the  Secretary.  The  annual  address  of  the  President,  the 
reports  of  committees,  and  so  much  of  the  proceedings  at  the 
Annual  Conference  as  the  Executive  Committee  shall  direct, 
shall  be  printed;  but  no  other  address  made  or  paper  read  or 
presented  shall  be  printed,  except  by  order  of  the  Executive 
Committee. 
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The  Secretary  shall  send  one  copy  of  the  report  of  the  pro- 
ceedings of  the  Conference  to  the  President  of  the  United  States, 
and  to  each  of  the  Justices  of  the  Supreme  Court  thereof,  and 
to  the  Library  of  the  State  Departratent,  and  of  the  Department 
of  Justice  thereof,  and  to  the  Governor,  and  to  the  Chief  Judge 
of  the  Court  of  last  resort  of  each  state,  and  to  the  State  Li- 
brarian thereof,  and  to  sucli  other  persons  or  bodies  as  the 
Executive  Committee  may  direct. 

No  resolution  complimentary  to  an  officer  or  member  for  any 
service  performed,  paper  read  or  address  delivered  shall  be  con- 
sidered by  the  Conference. 

Sec.  16.  The  terms  of  office  of  all  officers  elected  at  any  an- 
nual meeting  shall  commence  with  their  election. 

Sec.  17.  The  President  shall  appoint  all  committees,  within 
thirty  days  after  the  annual  meeting,  and  shall  announce  them 
to  the  Secretary,  and  the  Secretary  shall  promptly  give  notice 
to  the  persons  appointed. 

Sec.  18.  The  Treasurer's  report  shall  be  examined  and  audited 
annually,  before  its  presentation  to  the  Conference,  by  two  mem- 
bers to  be  appointed  by  the  President  of  the  Conference. 

Executive  Committee. 

Sec.  19.  The  Executive  Committee  shall  meet  on  the  day 
preceding  each  annual  meeting,  at  the  place  where  the  same  is 
to  be  held,  at  such  hour  as  the  Chairman  shall  appoint. 

If,  at  any  annual  meeting  of  the  Conference,  any  member  of 
the  committee  shall  be  absent,  the  vacancy  may  be  filled  by  the 
members  of  the  committee  present. 

It  shall  be  the  duty  of  the  Executive  Committee  to  make  all 
arrangements  for  the  annual  meeting  of  the  Conference,  and  to 
endeavor  to  secure  the  attendance  at  each  Annual  Conference  of 
the  Commissioners  from  the  states  represented  in  the  Conference; 
to  communicate  with  the  Chairman  of  each  standing  committee 
and  each  special  committee  at  least  thirty  days  before  the  meeting 
of  the  Annual  Conference  with  the  view  of  securing  a  statement 
of  the  work  of  such  committee  since  the  preceding  Annual  Con- 
ference, and  to  attend  to  such  other  matters  as  may  be  from  time 
to  time  referred  to  the  committee  by  the  Conference. 
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Sec.  20.  Special  meetings  of  any  committee  shall  be  held  at 
such  times  and  places  as  the  Chairman  thereof  may  appoint. 
Reasonable  notice  shall  be  given  by  him  to  each  member  by  mail. 

Sec.  21.  The  traveling  and  other  necessary  expenses  incurred 
by  any  committee,  standing  or  special,  for  meetings  of  such  com- 
mittee during  the  interval  between  the  annual  meetings  of  the 
Conference,  shall  be  paid  by  the  Treasurer  on  the  approval  and 
by  the  order  of  the  Executive  Committee  out  of  such  appropria- 
tion as  to  the  Executive  Committee  may  seem  necessary  in  such 
cases  on  previous  application  in  advance  of  its  expenditure. 

Seo.  22.  All  reports  of  committees  containing  any  recom- 
mendation for  action  on  the  part  of  the  Conference  shall  be 
printed,  together  with  a  draft  of  bill  embodying  the  views  of  the 
committee,  whenever  legislation  shall  be  proposed.  No  legisla- 
tion shall  be  recommended  or  approved  except  upon  the  report  of 
a  committee. 

Sec.  23.  It  shall  be  the  duty  of  the  Commissioners  from  each 
state  to  endeavor  to  procure  the  enactment  by  the  legislature  of 
their  state  of  each  and  every  law  recommended  by  the  Confer- 
ence, and  the  Secretary  shall  furnish  them  with  copies  of  each 
and  every  recommendation  and  draft  of  bill  when  there  shall  be 
such  draft;  and  whenever  this  Conference  shall  by  resolution 
recommend  the  enactment  of  any  law  or  laws,  the  Secretary  shaU, 
as  soon  as  possible,  furnish  a  copy  of  the  resolution  to  the  Presi- 
dent of  each  State  Bar  Association  with  the  request  of  this  Con- 
ference that  such  State  Bar  Association  shall  co-operate  with  the 
Commissioners  of  that  state  in  having  a  bill  introduced  in  the 
legislature  of  their  state  containing  the  subject  matter  recom- 
mended by  such  resolution,  and  use  proper  means  to  procure  the 
enactment  of  the  same  into  law.  In  every  state  where  there  is 
no  State  Bar  Association,  a  copy  of  such  resolution,  with  a 
similar  request,  shall  be  sent  to  the  President  of  the  Bar  Asso- 
ciation of  the  principal  city  in  such  state ;  and  in  every  instance 
where  the  form  of  bill  has  been  recommended  with  the  resolution, 
a  copy  of  such  form  of  bill  shall  also  be  sent  with  the  resolution. 

Sec.  24.  These  By-laws  may  be  amended  at  any  Conference 
of  the  Commissioners  by  a  majority  vote  of  the  Commissioners 
present  at  such  Conference. 
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1908. 

Abkansas. — John  Fletcher,  Main  and  Markham  Sts.,  Little  Rock. 
Alabama. — ^Frederick  G.  Bromberg,  72  St.  Francis  St.,  Mobile;  Henry 

Tonsmeire,  Mobile;  S.  D.  Weakley,  Birmingham. 
Abizona. — Edward  Kent,  Phoenix;  R  E.  Ellin  wood,  Bisbee;   J.  M. 

Ross,  Prescott. 

Caufobnia. — John  F.  Davis,  1430  Masonic  Ave.,  San  Francisco; 
Charles  Monroe,  California  Club,  Los  Angeles;  Lynn  Helm,  Los 
Angeles  Trust  Bldg.,  Los  Angeles;  George  E.  Newlin,  Los 
Angeles. 

CoLOBADO. — Thomas  H.  Devine,  Opera  House  Block,  Pueblo;  Gerald 
Hughes,  Denver;  Willis  V.  Elliott,  Denver. 

Connecticut. — ^Talcott  H.  Russell,  New  Haven;  Walter  E.  Coe  (165 
Broadway,  N.  Y.),  Stamford;  Erliss  P.  Arvine,  42  Church  St., 
New  Haven. 

DisTBiCT  OF  Columbia. — F.  L.  Siddons,  Bond  Building,  Washington; 
Aldis  B.  Browne,  1419  F  Street  N.  W.,  Washington;  Walter  C. 
Clephane,  Fendall  Building,  Washington. 

Flobida. — ^Robert  W.  Williams,  Tallahassee;  John  C.  Avery,  Pensa- 
cola;  Louis  C.  Massey,  Orlando. 

Geoboia. — Peter  W.  Meldrlm,  Savannah;  A.  C.  Pate,  Hawkinsville; 
Reuben  R.  Arnold,  Atlanta. 

Illinois. — John  C.  Richberg,  1303  Rector  Building,  Chicago;  Nathan 
W.  MacChesney,  108  La  Salle  St.,  Chicago;  John  H.  Wigmore, 
Northwestern  Law  School,  Chicago;  Oliver  A.  Harker,  University 
of  Illinois,  Champaign;  Ernst  Freund,  University  of  Chicago, 
Chicago. 

Indiana. — Thad.  M.  Talcott,  Jr.,  South  Bend;  John  Morris,  Fort 
Wayne;  Harry  C.  Sheridan,  Frankfort;  Charles  W.  Miller, 
Goshen;  Robert  S.  Taylor,  Fort  Wayne. 

Iowa. — Thomas  A.  Cheshire,  Des  Moines;  Emlin  McClain,  Iowa  City; 
J.  B.  Sullivan,  Des  Moines;  H.  O.  Weaver,  Wapello. 

ICansas. — John  D.  Milllken,  511  E.  &  C.  Bldg.,  Denver,  Colorado;  A. 
A.  Godard,  Topeka;  J.  O.  Wilson,  Salina;  H.  M.  Jackson,  Atchi- 
son; Charles  W.  Smith,  Stockton. 

34  (961) 


962  COMMISSIONERS   ON    UNIFORM    STATE   LAWS. 

Louisiana. — Thomas  J.  Kernan,  414  Third  St.,  Baton  Rouge;  W.  O. 
Hart,  134  Garondelet  St.,  New  Orleans;  J.  R.  Thornton,  Alex- 
andria. 

Maine. — Charles  P.  Llbby,  57  Exchange  St.,  Portland;  Frank  M. 
Higgins,  Limerick;  Hannibal  E.  Hamlin,  Ellsworth. 

Mabtland. — George  Whitelock,  Baltimore;  Jacob  Rohrback,  Fred- 
erick; Lewin  W.  Wickes,  Chestertown. 

Michigan. — Charles  W.  Casgrain,  1009  Hammond  Building,  Detroit; 
George  W.  Bates,  32  Buhl  Bldg.,  Detroit;  Wesley  W.  Hyde,  613 
Michigan  Trust  Building,  Grand  Rapids. 

Minnesota. — W.  S.  Pattee,  University  of  Minnesota,  Minneapolis;  W. 
W.  Billson,  Duluth;  Rome  G.  Brown,  1006  Guaranty  Bldg.,  Min- 
neapolis; Frederick  V.  Brown,  Court  House,  Minneapolis,  Daniel 
Fish,  N.  Y.  Life  Building,  Minneapolis;  Howard  S.  Abbott, 
Federal  Building,  Minneapolis;  Frank  D.  Larrabee,  Security 
Bank  Building,  Minneapolis;  T.  R.  Kane,  St.  Paul;  Albert  R. 
Moore,  Germania  Life  Insurance  Building,  St.  Paul;  John  D. 
O'Brien,  Commercial  Building,  St.  Paul. 

Mississippi. — R.  H.  Thompson,  Jackson;  S.  S.  Calhoon,  Jackson;  W. 
V.  Sullivan,  Oxford. 

Missouri. — Seneca  N.  Taylor,  St.  Louis. 

Montana. — J.  B.  Clayberg,  Helena;  T.  C.  Marshall,  Missoula;  Hiram 
Knowles,  Missoula. 

Nebraska. — John  L.  Webster,  S26  N.  T.  Life  Building,  Omaha;  Ralph 
W.  Breckenrldge,  711  N,  Y.  Life  Bldg.,  Omaha. 
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PROCEEDINGS 

Seattle,  Washington, 
Friday,  August  21,  1908,  10  A.  M. 

The  Eighteentli  Annual  Conference  of  the  Commissioners  on 
Uniform  State  Laws  convened  in  the  Hotel  Washington,  in 
Seattle,  Washington,  on  Friday,  August  21,  1908,  the  President, 
Amasa  M.  Eaton,  of  Rhode  Island,  in  the  Chair. 

W.  0.  Hart : 

Before  the  meeting  is  called  to  order  I  want  to  say  that  having 
noticed  that  the  President  had  no  gavel,  on  behalf  of  Mrs.  Hart, 
who  is  President  of  "  The  United  States  Daughters  of  1776  and 
1812,"  which  has  charge  of  the  Chalmette  Monument  on  the 
battlefield  just  below  the  City  of  New  Orleans,  I  desire  to  present 
to  you  a  gavel  made  from  a  magnolia  tree  on  that  ground.  The 
magnolia  is  the  oflScial  flower  of  Louisiana,  and  this  gavel  is 
from  a  magnolia  tree  on  that  battlefield,  where  Jackson  achieved 
his  first  victory  on  January  8,  1815. 

The  President: 

I  thank  you  and  I  thank  Mrs.  Hart  for  this  gavel.  It  is  pecu- 
liarly appropriate  perhaps  to  me,  because  it  so  happens  that  I 
am  an  ex-president  of  the  Rhode  Island  Sons  of  the  American 
Revolution,  and  coming  as  this  does  from  an  allied  organization, 
I  doubly  appreciate  the  honor.  • 

John  C.  Richberg: 

In  this  connection  I  think  it  might  be  appropriate  to  say  a 
word  in  reference  to  this  presentation,  namely,  that  not  only  this 
organization,  but  the  nation  at  large,  is  under  a  debt  of  gratitude 
to  Mrs.  Hart  for  the  active  interest  that  she  took;  she  labored 
for  years  to  complete  that  monument,  and  finally  some  two  years 
ago  the  government  was  generous  enough  to  make  an  appropria- 
tion, which  was  obtained,  almost  entirely,  I  might  say  through 
her  efforts,  of  $25,000,  to  complete  that  monument  which  was 
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begun  some  forty  or  fifty  years  ago.  I  thought  it  was  proper 
that  1  should  express  this  to  the  Conference  to  the  credit  of  Mrs. 
Hart. 

The  President : 

The  Secretary  of  the  Conference  will  now  call  the  roll  of  states 
for  the  purpose  of  getting  a  list  of  those  present. 

The  Secretary,  Charles  Thaddeus  Terry,  called  the  roll  of 
states. 

{See  list  of  Commissioners  and  of  others  present  at  this 
Conference.) 

On  motion,  the  following  nominating  committee  was  ap- 
pointed: Francis  B.  James,  W.  0.  Hart,  Seneca  N.  Taylor, 
Francis  M.  Burdick  and  Charles  E.  Shepard. 

On  motion  the  reading  of  the  minutes  of  the  last  meeting  was 
dispensed  with. 

The  President  then  delivered  the  Annual  Address. 
(The  Address  follows  these  Minutes.) 

On  motion  of  W.  0.  Hart  the  President's  address  was  refer- 
red to  the  Executive  Committee  with  instructions  to  report 
whether  the  same,  or  any  part  thereof,  shall  be  referred  to  the 
standing  committees  of  the  Conference. 

On  motion  of  William  H.  Staake,  Chairman  of  the  Executive 
Committee,  the  hours  of  the  sessions  of  the  Conference  were  fixed 
as  follows:    10  to  12.30  and  2  to  5.30. 

The  report  of  the  Executive  Committee  was  read  by  the  Chair- 
man, William  H.  Staake,  and,  on  motion,  the  same  was  accepted 
and  ordered  placed  on  file. 

(The  Report  follows  these  Minutes.) 

The  President: 

The  report  of  the  Treasurer  is  next  in  order. 

The  report  was  read  by  Talcott  H.  Russell,  Treasurer,  and, 
on  motion,  referred  to  an  auditing  committee,  consisting  of 
Messrs.  Hart,  Eichberg  and  Glass. 

{The  Report  follows  these  Minutes.) 

The  President: 

Next  in  order  is  the  report  from  the  Committee  on  Wills, 
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« 

Descent  and  Distribution.    Is  there  any  report  from  tliat  Com- 
mittee ? 

W.  0.  Hart : 

No  sir,  as  nothing  was  referred  to  the  Committee  for  it  to 
report  upon. 

The  report  of  the  Committee  on  Commercial  Law  was  then 
submitted  by  the  Chairman  Francis  B.  James.  It  was  received, 
and  the  recommendations  contained  in  it  made  the  special  order 
for  the  afternoon  session. 

(The  Report  follows  these  Minutes.) 

Walter  George  Smith,  Chairman,  submitted  the  report  of  the 
Committee  on  Marriage  and  Divorce. 
(The  Report  follows  these  Minutes,) 

Walter  George  Smith: 

In  addition  to  reading  the  report  I  might  add  this:  The 
Chairman  of  the  Executive  Committee  expressed  the  thought 
that  this  committee  would  probably  make  some  reference  to  the 
progress  made  in  regard  to  the  divorce  law.  The  Uniform  Di- 
vorce Law  has  been  passed  in  toto  in  New  Jersey,  and  in  Dela- 
ware, and  it  has  received  the  endorsement,  with  some  minor 
changes  of  the  Pennsylvania  Bar  Association,  and  will  come 
before  the  legislature  of  that  state  next  year.  The  chief  oppo- 
sition to  the  act  in  Connecticut  and  Missouri  has  arisen  from  the 
fact  that  in  these  states  limited  divorce  has  been  abolished,  and 
this  act  recognizes  it.  It  has  been  found  in  the  present  condition 
of  public  sentiment  that  the  act  could  not  be  passed,  including 
that  provision.  Either  that  provision  will  be  withdrawn  in  the 
states  where  the  sentiment  is  against  it,  or  the  sentiment,  it  is 
hoped,  will  be  educated.  I  will  say  further  that  the  essential 
matters  of  uniformity  after  all  are  the  jurisdictional  features. 
If  the  jurisdictional  features  of  the  act  are  adopted  in  the  dif- 
ferent states,  then  there  will  be  substantial  uniformity,  not- 
withstanding the  fact  that  causes  may  differ  in  all  the  states  as 
widely  as  they  do  now  between  the  State  of  New  York  and  this 
state;  for  example.  I  believe  in  the  State  of  Washington  there 
are  ten  causes  for  divorce,  while  in  New  York  there  is  only  one 
cause. 
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Seneca  N.  Taylor: 

I  move  the  acceptance  of  the  report  and  the  adoption  of  the 
resolutions  and  the  recommendations  contained  in  it. 

Charles  Thaddeus  Terry : 

In  seconding  the  motion,  T  wish  to  say,  if  it  will  be  of  any 
advantage  to  the  committee  whose  Chairman  has  just  reported, 
that  I  have  been  giving  some  thought  and  attention  to  this 
subject  of  the  marriage  part  of  the  report,  and  in  that  connection 
have  compiled  the  laws  of  the  various  states  and  territories  and 
our  foreign  possessions,  and  shall  be  glad  to  place  the  data  col- 
lated at  the  service  of  the  committee.  Now,  with  the  consent  of 
the  mover  of  the  motion,  I  would  suggest  this  amendment,  so 
that  the  resolution  will  stand  substantially  in  the  way  in  which 
I  had  prepared  one,  namely:  Resolved,  That  the  sum  of  $260 
be,  and  the  same  is  hereby  appropriated  to  defray  such  expenses 
as  may  be  incurred  by  the  committee  in  its  work,  and  that  it 
submit  its  recommendations,  together  with  its  proposed  draft, 
at  the  session  of  the  Conference  to  be  held  in  1909. 

Seneca- N.  Taylor: 

I  will  accept  the  amendment  offered  by  the  gentleman  from 
New  York. 

Talcott  H.  Russell : 

The  Chairman  of  the  committee  referred  to  Connecticut  as 
one  of  the  states  in  which  limited  divorce  has  been  abolished. 
I  only  desire  to  say  that  as  a  matter  of  fact  it  never  existed  there. 

The  motion  was  adopted. 

A  recess  was  then  taken  until  2  P.  M. 

Afternoon  Session. 

Friday,  August  21, 1908,  2  P.  M. 
The  President: 

If  the  Committee  on  Nominations  is  ready  to  report,  we  shall 
be  glad  to  hear  from  them  at  this  time. 

Francis  B.  James : 

The  committee  has  had  a  long  and  interesting  session,  and  it 


972  COMMISSIONERS   ON    UNIFORM   STATE  LAWS. 

has  undertaken  to  make  some  recommendations  which  were  not 
referred  to  it.  One  is  in  reference  to  a  slight  change  in  the 
Constitution.  The  other  is  a  slight  change  in  the  By-laws  which 
will  have  a  direct  bearing  upon  the  question  of  the  offices  to  be 
filled.  Therefore,  with  the  permission  of  the  Conference,  I  will 
first  state  our  recommendations  in  reference  to  the  changes  in 
the  Constitution  and  in  the  By-laws. 

The  committee  recommend  that  Section  1  of  Article  III  of  the 
Constitution  be  amended  so  as  to  read  as  follows: 

"Article  III.  Officers  and  Committees.  Section  1. — ^The 
following  officers  shall  be  elected  at  each  Annual  Conference  for 
the  year  ensuing : 

"  A  President,  Vice-President,  Treasurer,  Secretary,  Assistant 
Secretary  and  an  Executive  Committee  shall  be  constituted, 
which  shall  consist  of  the  President,  the  last  preceding  President, 
Vice-President,  Treasurer,  and  Secretary,  all  of  whom  shall  be 
eX'Officio  members,  together  with  four  other  members  to  be  ap- 
pointed by  the  President ;  and  after  the  year  1908  no  person  shall 
be  elected  President  for  more  than  three  successive  terms.'* 

The  committee  also  recommends  that  Section  10  of  the  By- 
laws be  amended  so  as  to  read  as  follows : 

"  Order  of  Business. 

"  Section  10.  At  each  session  of  the  Conference  the  order 
of  business  shall  be  as  follows,  unless  otherwise  ordered  by  the 
Conference : 


(1 
(2 
(3 
(4 
(5 
(6 

(7 
(8 

(9 
(10 

(11 
(12 


Call  of  the  roll. 

Beading  of  the  minutes  of  last  meeting. 

Address  of  the  President. 

Report  of  the  Treasurer. 

Report  of  the  Secretary. 

Appointment  of  Nominating  Committee  to  consist  of 

five  members. 
Report  of  the  Executive  Committee. 
Report  of  Standing  Committee  in  the  order  named  in 
Article  III,  Section  2  of  the  Constitution. 
Reports  of  Special  Committees. 
Report    of    Nominating    Committee    and    election    of 

officers. 
Unfinished  business. 
New  Business." 
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On  behalf  of  the  committee  I  move  the  adoption  of  these  two 
amendments. 

Talcott  H.  Russell : 

We  must  first  accept  the  report.  I  move  that  the  report  be 
accepted. 

This  motion  was  seconded,  and  the  report  of  the  committee 
was  accepted. 

Francis  B.  James : 

I  now  renew  my  motion. 

The  motion  was  seconded. 

Prank  M.  Higgins: 

I  would  offer  an  amendment,  namely,  that  the  tenure  of  office 
of  the  President  shall  not  exceed  two  years,  instead  of  three. 

Talcott  H.  Russell : 

I  think  it  would  be  unfortunate  to  limit  it  to  two  years. 
At  the  request  of  the  President,  the  Vice-President,  W.  0. 
Hart,  took  the  Chair. 

Amasa  M.  Eaton : 

I  wish  to  say  from  the  floor  this:  Our  acts  are  now  long 
ones,  and  they  require  deliberation  and  submission  year  after 
year,  and  three  years  I  think  is  probably  the  limit  within  which 
any  one  of  these  new  long  acts  can  be  put  into  shape  for  final 
adoption.  I  think  the  term  of  office  of  the  President  should  last 
long  enough  for  him  to  be  able  to  carry  through  any  measure 
which  he  starts  out  to  accomplish, 

Seneca  N.  Taylor: 

We  considered  the  matter  from  every  standpoint  and  we 
thought  it  would  be  decidedly  better  to  put  the  limit  at  three 
years. 

Prank  M.  Higgins: 

In  the  light  of  the  views  expressed,  I  will  withdraw  my 
amendment. 

The  motion  made  by  Prancis  B.  James,  that  the  amendments 
recommended  by  the  committee  be  adopted,  was  carried,  and 
the  amendments  were  adopted. 
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Francis  B.  James: 

I  now  desire  to  submit  the  unanimous  report  of  the  Committee 
on  Nominations  for  officers  for  the  ensuing  year,  as  follows: 

For  President,  Amasa  M.  Eaton,  of  Providence,  Rhode  Island. 

For  Vice-President,  Walter  George  Smith,  of  Philadelphia, 
Pennsylvania. 

For  Treasurer,  Talcott  H.  Russell,  of  New  Haven,  Connecticut. 

For  Secretary,  Charles  Thaddeus  Terry,  of  New  York  City, 
New  York. 

For  Assistant  Secretary,  Francis  A.  Hoover,  of  Cincinnati, 
Ohio. 

Vice-President  W.  0.  Hart : 

Gentlemen,  to  relieve  the  Chair  of  embarrassment,  I  will  put 
the  question:  All  in  favor  of  the  adoption  of  the  report  of  the 
Committee  on  Nominations  will  signify  by  saying  Aye.  Op- 
posed, No. 

The  motion  was  carried. 

On  motion,  the  Vice-President  was  requested  to  cast  the  vote 
of  the  Conference  for  the  election  of  the  officers  whose  names 
were  reported  by  the  Chairman  of  the  Committee  on  Nomina- 
tions. 

Vice-President  W.  0.  Hart : 

It  affords  me  very  great  pleasure  to  cast  the  vote  of  the  Con- 
ference as  directed  and  to  declare  the  gentlemen  duly  elected. 

The  President : 

Gentlemen,  I  am  deeply  moved  by  this  expression  of  your 
confidence.  I  recognize  the  fact  that  this  will  be  the  last  year 
of  my  incumbency  of  the  office.  I  esteem  it  one  of  the  highest 
honors  of  my  life  that  I  have  for  so  many  years  served  as  your 
President.  I  can  only  assure  you  that  I  shall  continue  to  strive, 
as  I  hope  I  always  have,  for  everything  that  redounds  to  the 
success  of  the  work  which  this  Conference  is  trying  to  bring 
about. 

Next  in  order  is  the  Committee  on  Conveyances,  Is  there 
any  report  from  that  Committee? 

No  report  was  presented. 
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The  President: 

Is  there  any  report  from  the  Committee  on  Depositions  and 
Proof  of  Statutes  of  other  states? 

No  report  was  presented. 

The  President: 

Is  there  any  report  from  the  Committee  on  Insurance? 

Charles  Thaddeus  Terry: 

I  understand  that  Mr.  Libby,  the  Chairman  of  the  committee, 
is  on  his  way  here  and  will  doubtless  be  in  attendance  before  we 
adjourn.  I  therefore  suggest  that  this  report  be  passed  for  the 
present. 

The  President: 

If  that  is  agreeable,  it  will  be  so  passed.  The  Committee  on 
Congressional  Action.  Is  there  any  report  from  that  commit- 
tee? 

W.  0.  Hart: 

Mr.  Siddons  requested  me  to  state  that  through  his  committee 
they  were  able  to  obtain  from  the  Senate  committee  a  favorable 
report  on  the  Warehouse  Act,  and  the  passage  of  it  in  the 
Senate,  and  that  the  House  will  take  it  up  at  the  next  session 
and  undoubtedly  will  pass  it.  In  other  words,  my  purpose  in 
rising  is,  on  behalf  of  that  Committee,  at  Mr.  Siddons'  request, 
to  report  the  progress. 

(The  Report  follows  these  Minutes,) 

The  President: 

The  Committee  on  the  appointment  of  new  Commissioners 
is  next  in  order. 

W.  0.  Hart : 

We  have  Commissioners  present  at  this  Conference  from  New 
Mexico  and  from  Texas  for  the  first  time.  Commissioners  have 
been  appointed  from  Oregon,  Utah  and  Tennessee,  and  I  under- 
stand they  will  be  here  before  our  session  ends. 

The  President: 

The  Committee  on  Purity  of  Articles  of  Commerce. 
The  report  was  read  by  Walter  E.  Coe.     On  motion,  it  was 
received  and  ordered  placed  on  file. 

(The  Report  follows  these  Minutes,) 
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The  President: 

The  Committee  on  a  Uniform  Incorporation  Law. 

John  C.  Bichberg: 

We  have  been  unable  to  get  our  Committee  together  and  make 
a  report.  I  have  communicated  with  Mr.  Terry,  and  he  has  a 
resolution  which  he  will  oflfer. 

Charles  Thaddeus  Terry: 

At  the  suggestion  of  the  Chairman  of  this  committee^  at  the 
end  of  the  Conference  last  year,  in  view  of  the  importance  of  a 
Uniform  Incorporation  Law,  I  have  been  at  work  upon  it  to  some 
extent  during  the  year  and  I  have  compiled  the  corporation  laws 
of  all  the  states  and  territories  and  have  made  a  rough  draft  of  a 
proposed  Uniform  Incorporation  Act.  Now,  this  resolution  has 
to  do  with  those  things : 

Whereas,  The  members  of  the  committee  have  many  times 
been  approached  by  other  members  of  the  Conference  and  by 
lawyers,  not  members  of  the  Conference,  who  urged  upon  them 
the  urgent  need  of  a  uniform  incorporation  law  and  the  evils  of 
the  present  diversity  of  laws  upon  that  subject,  and 

Whereas,  The  members  of  the  committee  have  given  some 
thought  to  the  subject  and  have  performed  the  work  of  compiling 
the  laws  of  all  the  states  and  territories  on  the  matter  and  have 
drafted  a  proposed  uniform  incorporation  bill  to  form  the  basis 
for  future  action  and  discussion. 

Be  it  Resolved,  That  it  is  the  sense  of  the  Conference  that  this 
work  along  the  lines  of  such  a  bill  or  some  other  uniform  in- 
corporation bill  be  prosecuted  with  all  convenient  speed  consist- 
ently with  the  work  which  other  committees  and  particularly 
the  committee  on  commercial  law  has  in  hand,  and 

Further  Resolved,  That  the  sum  of  two  hundred  and  fifty 
dollars  be  appropriated  for  the  work  of  the  committee  on  a 
uniform  incorporation  law  out  of  any  moneys  now  or  which  may 
hereafter  be  available  for  the  purpose. 

The  President: 

The  question  is  on  the  reference  of  the  resolution  to  the  Com- 
mittee. 

W.  0.  Hart: 

In  1903  this  matter  was  brought  Mp  and  as  far  as  we  got  at 
that  time,  was  this:     That  when  we  did  take  up  this  subject, 
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we  should  begin  with  incorporation  laws  so  as  to  define  the 
powers  of  directors  and  officers  of  corporations,  so  that,  for 
example,  a  man  dealing  with  a  corporation  in  New  York  would 
know  exactly  what  powers  the  oflScers  of  that  corporation  had, 
and  how  the  proving  of  those  powers  should  be  got  at  in  other 
states. 

The  President: 

If  there  is  no  further  discussion,  the  question  is  upon  the 
reference  of  this  resolution  to  the  committee,  which  committee 
will  report  back  to  the  Conference  upon  it  at  a  later  time  during 
our  session. 

The  motion  referring  the  resolution  to  the  committee  was 
adopted. 

The  President: 

Is  there  any  report  from  the  Committee  on  the  Torrens 
System  and  Registration  of  Title  to  Land  ? 

W.  0.  Hart : 

In  accordance  with  the  recommendation  adopted  at  the  last 
conference,  the  report  of  the  committee  was  sent  to  the  Com- 
missioners of  each  state.  Several  of  them  answered  that  they 
would  bring  the  matter  before  their  legislatures.  New  York  has 
adopted  the  law  and  the  Bar  Association  of  West  Virginia  has 
unanimously  reported  a  bill,  providing  for  the  creation  of  a 
commission  in  that  state  to  investigate  the  Torrens  System. 

Walter  George  Smith : 
Also  Pennsylvania. 

W.  0.  Hart : 

I  did  not  know  that  Pennsylvania  had  done  it.  In  Tjouisiana 
we  did  not  attempt  to  pass  the  law  because  the  time  is  not  yet 
ripe  for  it  there.  I  was  very  much  impressed  while  in  St.  Paul 
last  week  by  seeing  on  property  that  was  for  sale  placards  an- 
nouncing that  it  was  to  be  registered  under  the  Torrens  System. 

Charles  Thaddeus  Terry : 

After  a  very  hard  contest  in  the  legislature  of  New  York,  the 
act  was  passed,  and  was  signed  by  the  Governor.    I  think  it  will 
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be  considered  a  boon  by  most  lawyers.  Of  course,  it  is  too  early 
to  speak  of  the  workings  of  the  law,  because  it  has  just  been  put 
in  operation. 

Francis  B.  James: 

Some  ten  years  ago  Ohio  passed  the  Torrens  law,  but  the 
Supreme  Court  declared  it  unconstitutional  on  two  grounds: 
First,  that  it  was  not  due  process  of  law;  secondly,  it  was  lending 
the  staters  credit  to  the  creation  of  a  guaranty  fund.  Since 
then  no  effort  has  been  made  in  Ohio  about  it,  because  the 
second  objection  that  I  have  stated  seemed  to  be  insurmountable. 

C.  R.  HoUingsworth : 

At  the  session  of  our  legislature  in  Utah  in  1907,  I  had  the 
pleasure  of  introducing  and  having  passed  a  Torrens  Bill.  It 
was  retained  by  the  Governor  until  after  the  adjournment  of  the 
legislature,  at  which  time  it  was  discovered  that  in  engrossing 
the  act,  an  entire  line  in  a  very  vital  part  of  the  bill  had  been 
omitted,  and  on  that  ground  the  Governor  vetoed  the  measure. 
We  hope  at  our  next  session,  which  will  be  in  1909,  the  bill  will 
again  be  passed. 

The  President : 

Is  there  any  report  from  the  Committee  on  Banks  and  Bank- 
ing? 

No  report  was  presented. 

The  President : 

Now  we  come  to  special  committees.  Is  theie  any  report  from 
the  special  Committee  on  Vital  and  Penal  Statistics? 

Charles  Thaddeus  Terry: 

I  understand  that  Mr.  Browne  will  probably  be  here  before 
the  session  is  closed,  and  I  therefore  suggest  that  the  report  of 
this  committee  be  deferred  for  the  present. 

The  President: 

If  there  is  no  objection,  that  will  be  the  course  followed. 

W.  0.  Hart : 

Under  the  head  of  "  Special  Committees  "  I  have  the  report 
of  the  Auditing  Committee. 
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The  President: 
It  may  be  received  now. 

The  report  of  the  Auditing  Committee  was  read,  accepted  and 
ordered  placed  on  file. 

(The  Report  is  endorsed  on  the  Treasurer's  Report  following 
these  Minutes.) 

The  President: 

In  the  appointment  of  members  of  committees,  the  Chair  will 
be  very  glad  to  receive  suggestions  from  each  and  all  of  you,  as 
to  which  committee  you  prefer  to  go  on. 

William  H.  Staake : 

In  that  connection,  I  would  say  that  in  my  judgment,  there 
would  be  nothing  more  unfortunate  than  to  have  the  opinion 
prevail  that  the  work  of  the  Conference  was  being  done  by  any 
particular  coterie,  or  any  certain  number  of  persons  actively 
connected  with  the  Conference.  I  believe  in  rotation  in  oflRce, 
and  I  trust  that,  in  the  constitution  of  all  the  committees,  that 
view  may  be  taken  by  the  President,  and  that  those  who  have  not 
had  the  opportunity  of  doing  work  on  our  committees  may  have 
that  opportunity,  and  that  those  who  have  been  doing  the  work 
may  be  relegated  to  a  period  of  rest  and  recreation. 

Walter  George  Smith : 

I  desire  to  offer  the  following  resolution : 

Resolved,  That  the  Committee  on  Wills,  Descent  and  Distribu- 
tion be  requested  to  report  at  their  early  convenience  a  uniform 
law  on  the  subject  of  the  execution  and  probate  of  wills. 

Peter  W.  Meldrim : 

I  think  there  was  a  report  made  on  that  subject  among  our 
earliest  work  in  this  Conference,  and,  if  my  recollection  serves 
me  correctly,  we  reached  the  conclusion  that  a  will  good  under 
the  laws  of  the  place  of  execution  should  be  held  good  through- 
out the  several  states. 

Walter  George  Smith: 

My  recollection  has  been  refreshed  by  what  General  Meldrim 
says,  but  I  do  not  think  the  committee  undertook  to  grapple 
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with  the  subject  of  the  execution  of  wills.  I  think  it  would  be 
wise  for  the  committee  to  consider  if  it  would  be  advisable  to 
draft  a  law  providing  for  a  uniform  system  in  the  execution  of 
wills. 

The  motion  to  refer  the  resolution  offered  by  Walter  George 
Smith  to  the  committee  named  was  seconded  and  the  resolution 
was  so  referred. 

William  H.  Staake  : 

I  move  that  the  thanks  of  the  Conference  be  extended  to  the 
members  of  the  New  York  State  Bar  Association  for  their 
appropriation  of  $250.00  for  the  purposes  of  this  Conference. 

The  motion  was  seconded  and  carried. 

Francis  B.  James: 

I  move  that  the  Conference  now  go  into  Committee  of  the 
Whole  for  the  purpose  of  considering  the  Certificates  of  Stock 
Act  and  that  General  Meldrim  act  as  Chairman  of  the  Com- 
mittee of  the  Whole. 
The  motion  was  seconded  and  carried. 

(The  details  of  the  discussion  in  Committee  of  the  Whole, 
in  the  consideration  of  the  hill,  section  iy  section,  with 
the  draftsman.  Prof,  Samuel  WUliston,  are  omitted.) 

The  hour  for  adjournment  having  arrived,  the  Committee  of 
the  Whole  arose,  and  the  President  resumed  the  Chair. 

Peter  W.  Meldrim,  the  Chairman,  reported  that  the  Committee 
of  the  Whole,  having  had  under  consideration  the  proposed  Law 
of  Certificates  of  Stock,  now  reporiis  progress  and  asks  leave  to  sit 
again,  which  leave  was  granted. 

The  Conference  then  adjourned  to  Saturday,  August  22,  at 
10  A.  M. 

Second  Day. 

Saturday,  August  22,  1908,  10  A,  M. 

The  President  called  the  Conference  to  order. 
William  H.  Staake,  Chairman  of  the  Executive  Committee, 
on  behalf  of  the  committee,  submitted  the  following  repori;: 
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The  Executive  Committee  having  considered  the  matters  re- 
ferred to  in  the  address  of  the  President  yesterday  respectfully 
recommend  as  follows : 

1.  The  suggestion  of  the  President  that  the  Executive  Com- 
mittee co-operate  with  the  Committee  on  Commercial  Law  of  the 
American  Bar  Association  in  securing  the  adoption  of  the  Uni- 
form Warehouse  Receipts  Law,  and  the  Uniform  Sales  Act,  by 
the  respective  states,  meets  with  the  approval  of  the  committee, 
which  has  resolved  to  give  such  co-operation. 

2.  That  that  portion  of  the  address  of  the  President  referring 
to  Bills  of  Lading,  be  referred  to  the  Committee  on  Commercial 
Law. 

3.  That  that  portion  of  the  address  referring  to  State  Bureaus 
for  the  identification  of  criminals,  be  referred  to  the  Committee 
on  Vital  and  Penal  Statistics. 

4.  That  the  question  of  the  system  of  numbering  of  cases  in 
official  reports  be  referred  to  the  incoming  Executive  Committee 
for  its  consideration,  with  the  approval  of  the  members  of  this 
committee. 

5.  That  if  the  Conference  approves  of  this  report,  the  Secre- 
tary be  instructed  to  communicate  such  part  of  this  action  as  is 
necessary  to  the  Secretary  of  the  American  Bar  Association. 

On  motion  the  report  was  received  and  approved  and  the  re- 
commendations contained  in  it  adopted. 

On  motion  of  Frank  M.  Higgins,  a  communication  from  the 
Menz  Lumber  Company,  of  Seattle,  Washington,  addressed  to 
the  President  of  the  American  Bar  Association,  and  by  the  latter 
referred  to  the  Conference  was  read  and  referred  to  the  Execu- 
tive Committee  with  power  to  refer  it  in  turn  to  such  committee 
as  it  may  think  advisable. 

On  motion  of  Charles  Thaddeus  Terry,  a  Publicity  Committee 
was  appointed  by  the  Chair,  consisting  of  W.  0.  Hart,  as  Chair- 
man, the  Secretary,  and  the  President,  for  the  purpose  of  giving 
to  the  public  through  the  press,  such  information  regarding  the 
proceedings  of  the  Conference  and  the  work  of  the  Commis- 
sioners, as  in  its  judgment  may  be  deemed  wise. 


982  COMMISSIONBHS  ON    UNIFORM   STATE  LAWS. 

The  Conference  then  went  into  Committee  of  the  Whole  with 
Peter  W.  Meldrim  in  the  Chair,  and  resumed  consideration  of 
the  Certificates  of  Stock  Act. 

{The  details  of  the  discussion  in  Committee  of  the  Whole 
are  omitted.) 

The  hour  fixed  for  adjournment  having  arrived,  the  Committee 
of  the  Whole  arose. 

The  President  resumed  the  Chair. 

Peter  W.  Meldrim,  the  Chairman,  reported  that  the  Committee 
of  the  Whole,  having  had  under  consideration  the  proposed  Law 
of  Certificates  of  Stock,  reports  progress  and  asks  leave  to  sit 
again,  which  leave  was  granted. 

The  Conference  then  adjourned  to  Monday,  August  24,  at 
10  A.  M. 

Third  Day. 
Monday,  August  24,  1908,  10  A,  M. 

The  President  in  the  Chair. 

Aldis  B.  Browne,  on  behalf  of  the  Special  Committee  on  Vital 
and  Penal  Statistics,  submitted  the  report  of  the  committee, 
which  was  approved  and  ordered  placed  on  file. 
{The  Report  follows  these  Minutes.) 

The  Conference  then  went  into  Committee  of  the  Whole  with 
Peter  W.  Meldrim  in  the  Chair  and  resumed  consideration  of 
the  Certificates  of  Stock  Act. 

{The  details  of  the  discussion  in  Committee  of  the  Whole 
are  omitted.) 

The  Committee  of  the  Whole  then  arose,  and  the  President 
resumed  the  Chair. 

Peter  W.  Meldrim,  the  Chairman,  reported  that  the  Committee 
of  the  Whole,  having  had  under  consideration  the  proposed 
Certificates  of  Stock  Act,  reports  the  tentative  draft  adopted  as 
amended. 

Francis  B.  James,  as  Chairman  of  the  Committee  on  Com- 
mercial Law  moved  that  the  final  disposition  of  the  Act  be  post- 
poned until  the  next  Conference,  in  view  of  the  suggeations 


OBRTTPICATES  OP  STOCK.      PABTNEBSHIP   ACT.  983 

made  as  to  various  sections  of  the  bill — offering  the  following 
resolution. 

"  Resolved  by  the  Conference  of  1908,  that  the  second  tentative 
draft  of  an  Act  to  make  Uniform  the  Law  of  Certificates  of 
Stock  be  recommitted  to  the  Committee  on  Commercial  Law.'' 

The  resolution  was  adopted. 

The  President: 

Is  there  any  other  report  to  be  submitted? 

Francis  B.  James:  • 

I  believe  Dean  Ames  desires  to  make  a  statement  in  regard 
to  the  Uniform  Partnership  Act. 

James  Barr  Ames: 

Two  years  ago  I  was  commissioned  to  draft  an  Act  to  make 
Uniform  the  Law  of  Partnership,  and  I  was  instructed  in  draw- 
ing it  to  recognize  the  commercial  conception  of  a  partnership, 
and  to  deal  with  it  as  an  entity  or  legal  person.  A  year  ago  I 
presented  a  draft  which  was  referred  back  to  the  Committee  on 
Commercial  Law.  I  intended  to  present  this  year  a  revised  and 
annotated  draft,  but  I  find  to  my  surprise  that  there  are  in 
several  states  constitutional  provisions  which  seem  to  me  to 
create  a  difficulty.  It  is  a  serious  difficulty  in  four  states,  and 
a  considerable  one  in  seven  states.  In  those  states  there  are 
provisions  of  the  constitution  affecting  associations,  affecting 
corporations  in  certain  special  ways,  and  the  term  "  corporation  " 
is  defined  in  those  constitutions  as  follows : 

"  The  term  corporation  as  used  in  this  article  shall  be  con- 
strued to  include  all  associations,  and  joint  stock'  companies, 
having  any  of  the  powers  or  privileges  of  corporations,  not  pos- 
•  sessed  by  individuals  or  partnerships." 

Therefore,  I  do  not  see  that  the  special  purport  of  the  con- 
stitutional provision  has  any  bearing  upon  a  possible  draft  of  a 
Partnership  Act  in  many  of  these  states,  but,  in  four  states,  the 
constitutional  provision  provides  that  stockholders  shall  not  be 
liable  beyond  a  double  liability.  If,  therefore,  we  should  proceed 
strictly  upon  the  personification  of  partnership,  we  would  be  met 
nt  once  with  the  provision  that  it  possibly  could  not  be  made 
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lawful  for  more  than  double  the  iiidividual  eontributioiiy  which, 
of  course,  is  quite  at  war  with  the  whole  conception  of  partner- 
ship. 

It  seems  to  me  that  this  language  in  these  state  constitutions 
is  so  sweeping  that  it  would  be  very  difficult  to  say  that  a  part- 
nership treated  as  a  legal  person  out  and  out,  would  not  be  a 
corporation  under  these  constitutions,  for,  certainly,  the  privi- 
lege of  being  treated  as  a  legal  person  in  all  respects  is  not  one 
of  the  privileges  now  possessed. 

It  seamed  to  me,  therefore,  that  I  ought  not  to  proceed  further 
without  taking  the  opinion  of  the  Conference. 

W.  0.  Hart : 

I  would  suggest  that  the  draft  heretofore  prepared  by  Dean 
Ames  be  submitted  by  him  at  the  next  Conference,  and  we  can 
then  discuss  the  question  that  he  now  brings  up. 

Francis  B.  James: 

I  would  move  that  the  first  tentative  draft  of  the  Partnei-ship 
Act  be  recommitted  to  the  Committee  on  Commercial  Law. 
Then  we  will  decide  what  to  do  with  it  afterwards. 

The  motion  was  seconded  and  carried. 

Thomas  J.  Kernan : 

I  apprehend  that  the  difficulty  suggested  by  Dean  Ames  is 
not  as  serious  as  he  seems  to  regard  it,  but  whether  it  is  or  not, 
it  is  important  that  the  Conference  should  recommend  to  the 
states  a  model  law  on  the  subject  of  partnership;  and,  for  my 
part,  I  think  such  an  act  could  be  perfected  along  the  lines 
originally  suggested  by  Dean  Ames. 

James  Ban  Ames : 

I  should  like  very  much  to  have  the  privilege  of  drawing  an 
act  upon  the  original  lines. 

The  President: 

Well,  the  draft  prepared  has  been  recommitted  to  the  Commit- 
tee on  Commercial  Law,  and  the  committee  will  confer  with 
Dean  Ames,  and  doubtless  we  shall  have  something  to  discuss 
next  year. 

A  recess  was  then  taken  until  2  P.  M. 
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Aptbrnoon  Session. 

Monday,  August  2Ii,  1908,  2  P.  M, 

W.  0.  Hart,  Chairman  of  the  Publicity  Committee,  arose  for 
information  and  inquired  whether  it  was  the  intention  of  the 
Conference  to  make  his  committee  a  permanent  one,  or  only  a 
temporary  committee  during  this  meeting. 

The  President  replied  that  the  committee  was  a  pennancnt 
one  and  was  to  serve  until  its  successor  should  be  appointed. 

The  President: 

Is  the  Committee  on  a  TTniform  Incorporation  Law  ready  to 
report  ? 

John  C.  Richberg: 

Yes,  sir,  and  the  report  is  very  brief.    It  is  as  follows : 

"Your  Committee,  having  had  the  resolution  of  Mr.  Terry 
referred  to  it,  recommends  that  the  tentative  draft  of  an  act 
to  carrv  out  the  object  of  the  resolution  submitted  by  Commis- 
sioner Terry,  be  referred  to  this  committee,  with  power  to  for- 
mulate such  a  draft  of  an  act,  print  and  distribute  the  same,  and 
mail  copies  thereof  to  the  members  of  the  Conference  and  that 
the  draft  of  such  an  act  be  considered  at  the  Annual  Conference 
of  1909.'' 

On  motion  the  report  was  accepted  and  its  recommendation 
approved. 

The  President  then  announced  the  appointment  of  committees 
for  the  ensuing  year. 

Francis  B.  James: 

The  Commercial  Law  Committee  recommend  that  final  action 
on  the  Bill  of  Lading  Act  be  postponed  for  another  year. 

Walter  George  Smith: 

I  will  ask  the  Chairman  of  the  Committee  to  summarize 
briefly  the  reasons  why  it  is  thought  best  to  delay  action  on  this 
important  matter. 

Francis  B.  James: 

One  reason  is,  in  order  that  wc  may  have  ample  time  to  con- 
sider the  objections  made  by  the  Merchants  Association  of  New 
York.     Second:  the  committee  has  yet  to  see  the  general  con- 
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sensiig  of  opinion,  respecting  the  proposed  law,  from  commercial 
bodies  throughout  the  United  States.  Third :  the  committee 
desires  an  opportunity  to  make  a  little  further  exhaustive  ex- 
amination of  the  law,  in  the  matter  of  negotiability.  Fourth: 
the  committee  does  not  think  that  the  act  can  be  disposed  of  in 
a  single  session;  it  may  require  two  or  even  three  days  for  its 
discussion.  Fifth:  the  Interstate  Commerce  Commission  has 
recently  formulated  a  Uniform  Bill  of  Lading  with  ten  con- 
ditions, and  we  thought  it  would  be  well  to  wait  and  see  what  the 
result  of  that  was. 

John  C.  Richberg : 

In  view  of  the  reasons  stated  by  the  Chairman  of  the  Com- 
mittee on  Commercial  Law,  I  move  that  consideration  of  the  Bill 
of  Lading  Act  be  postponed  until  the  next  Conference,  and  the 
bill  in  the  meantime  be  re-committed  to  the  Committee. 

The  motion  was  seconded  and  carried. 

Francis  B.  James: 

Your  committee  further  recommends  that  a  resolution  be 
adopted  authorizing  it  to  proceed  with  the  formulation  of  a  first 
tentative  draft  of  a  Uniform  Carrier  Act,  and  that  the  Commit- 
tee be  authorized  to  employ  Mr.  Joseph  H.  Beale,  of  the  Harvard 
Law  School,  as  its  draftsman,  with  a  compensation  of  $1000  to 
be  payable  out  of  any  available  funds  of  the  Commissioners  on 
Uniform  State  Laws. 

The  motion  was  then  discussed  at  length  by  Peter  W.  Meldrim, 
Francis  B.  James  and  Aldis  B.  Browne. 

Francis  B.  James  moved  that  the  subject  be  recommitted  to 
the  Committee  on  Commercial  Law,  which  motion  was  carried. 

Talcott  H.  Eussell : 

There  are  forty-two  states,  I  believe,  that  appoint  delegates 
to  this  Conference,  but  the  expenses  of  this  Conference  have  been 
paid  only  by  four  or  five  states,  in  addition  to  the  sum  of  money 
appropriated  every  year  by  the  American  Bar  Association,  and 
the  $250  appropriated  last  year  by  the  New  York  State  Bar 
Association.  Now  it  seems  to  me  that  the  Commissioners  should 
take  it  upon  themselves  to  bring  the  matter  before  the  legisla- 


APPROPRIATIONS   FOR   COKFERENCE.  987 

tures  of  their  various  states  and  endeavor  to  get  an  appropria- 
tion of  at  least  $100  from  each  state,  in  furtherance  of  our  work. 

The  President : 

I  hope  the  Commissioners  will  heed  the  suggestion  of  our 
Treasurer  and  make  a  determined  effort  this  winter  to  get  an 
appropriation  to  help  along  in  our  work.  I  know  in  my  own 
state  (Ehode  Island)  we  shall  be  able  to  get  a  contribution  this 
year. 

C.  R.  HoUingsworth : 

So  far  as  my  state  is  concerned,  I  think  Utah  will  give  an  ap- 
propriation this  year.  We  had  no  trouble  in  our  legislaturiB  two 
years  ago  in  getting  an  adequate  appropriation  for  the  expenses 
of  our  Commissioners.  They  did  not  appropriate  anything  for 
the  purposes  of  the  Conference  itself,  because  the  subject  was 
not  brought  before  the  legislature,  but  at  our  session  this  winter, 
we  will  endeavor  to  get  an  adequate  appropriation. 

John  C.  Richberg : 

I  think  Illinois  will  appropriate  $500  this  winter  for  the  pur- 
poses of  the  Conference. 

On  motion  of  Walter  George  Smith,  the  Executive  Committee 
was  authorized  to  arrange  for  a  four  days'  session  of  the  Con- 
ference hereafter,  if  in  its  judgment  such  time  is  required  for 
the  transaction  of  business. 

On  motion  of  William  H.  Staake,  it  was  voted  that  when  the 
Conference  adjourn,  it  be  subject  to  the  call  of  the  Chair,  so 
that  in  the  event  of  matters  coming  before  the  American  Bar 
Association,  which  are  referred  to  the  Conference,  the  Chair  may 
call  the  members  together  for  the  purpose  of  disposing  thereof. 

Charles  Thaddeus  Terry: 

I  desire  to  offer  the  following  resolution : 

Whereas,  The  members  of  the  Bench  and  Bar  of  the  City  of 
Seattle,  Washington,  have  received  and  treated  the  members  of 
this  Conference  with  great  courtesy  and  hospitality,  therefore, 

Resolved,  That  it  is  the  sense  of  the  Conference  that  a  cordial 
vote  of  thanks  be,  and  the  same  is  hereby  extended,  to  them 
both  individually  and  collectively. 
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The  resolution  was  seconded  and  adopted. 

The  President: 

I  believe  this  disposes  of  our  business,  and  a  motion  to  adjourn, 
subject  to  the  call  of  the  Chair,  is  in  order. 

On  motion,  the  Conference  adjourned,  subject  to  the  call  of 
the  Chair. 

Charles  Tiiaddeus  Terry, 

Secretary. 
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AMASA  M.  EATON, 

OF  PROVIDENCE,  BHOOE  ISLAND. 

Fellow  Members  of  the  Conference: 

Ifearly  three  thousand  miles  away  from  our  usual  places  of 
meetings,  on  or  near  the  Atlantic  coast,  we  meet  this  year  for 
the  first  time  on  the  Pacific  coast.  The  immensity  of  the  empire 
over  which  we  are  seeking  to  establish  Uniformity  in  Legislation 
is  thus  made  strikingly  manifest.  And  a  glance  at  a  list  of  the 
states  that  have  adopted  our  Uniform  Laws  shows  conclusively 
that  ours  is  no  sectional  movement  but  is  general,  extending 
over  the  whole  country,  and  for  the  good  of  the  whole  country. 
Take  for  instance,  our  Negotiable  Instruments  Law  now  adopted 
in  thirty-five  of  our  states  and  territories,  as  well  as  the  District 
of  Columbia.  Not  only  is  it  the  law  in  such  Eastern  states  as 
Massachusetts,  Ehode  Island,  Connecticut,  New  York,  New 
Jersey  and  Pennsylvania,  it  is  also  the  law  in  such  Southern 
states  as  Florida,  Alabama,  Louisiana,  Missouri  and  Kentucky, 
in  a  number  of  the  Middle  states,  as  Illinois,  Wisconsin,  Ohio 
and  Iowa,  and  in  such  distinctively  Western  states  as  Colorado, 
North  Dakota,  Utah,  Oregon,  Arizona,  Montana,  Idaho  and 
Washington.  This  Conference  knows  no  North,  no  South,  no 
East,  no  West,  but  only  one  common  country,  the  members  of 
which,  by  uniform  state  legislation,  can  be  knit  into  still  closer 
imion,  to  the  benefit  of  each  and  all. 

In  the  memorable  speech  of  Secretary  of  State  Elihu  Eoot, 
delivered  December  12,  1906,  at  the  dinner  of  the  Pennsylvania 
Society,  he  said : 

"  Our  country  as  a  whole,  the  noble  and  beloved  land  of  every 
citizen  of  every  state,  has  become  the  object  of  pride  and  devo- 
tion among  all  our  people.  North  and  South,  within  the  limits 
of  the  proud  old  colonial  commonwealths,  throughout  that  vast 
region  where  Burr  once  dreamed  of  a  separate  empire  dominat- 
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990  ADDRESS  OF  THB  PBS8IDENT. 

ing  the  valley  of  the  Mississippi,  and  upon  the  far  distant  shores 
of  the  Pacific;  and  by  the  side  of  this  strong  and  glowing  loy- 
alty to  the  nation,  sentiment  for  the  separate  states  has  become 

dim  and  faint  in  comparison There  is  but  one  way  in 

which  the  states  of  the  union  can  maintain  their  power  and 
authority  under  the  conditions  which  are  now  before  us,  and 
that  way  is  by  an  awakening  on  the  part  of  the  states  to  a  realiza- 
tion of  their  own  duties  to  the  country  at  large.  Under  the 
conditions  which  now  exist,  no  state  can  live  unto  itself  alone, 
and  regulate  its  affairs  with  sole  reference  to  its  own  treasury, 
its  own  convenience,  its  own  special  interests.  Every  state  is 
bound  to  frame  its  legislation  and  its  administration  with  refer- 
ence, not  only  to  its  own  social  affairs,  but  with  reference  to  the 
effect  upon  all  its  sister  states/' 

It  is  in  recognition  of  these  duties  and  necessities  that  the 
states  of  the  union  havo  appointed  us  Commissioners  on  Uni- 
form State  Tjcgislation,  and  that  we  meet  annually  in  these 
Conferences,  draft  Uniform  Laws  and  submit  them  to  the  state 
legislatures  for  adoption.  Let  us  see  to  it  that  the  reproach 
cast  upon  the  states  in  this  same  speech  by  Secretary  Root,  be 
undeserved. 

He  said : 

"The  national  government  is  taking  up  the  performance  of 
duties  which,  under  the  changed  conditions,  the  separate  states 
are  no  longer  capable  of  adequately  performing." 

Let  us  show,  if  the  states  appointing  us  will  enact  the  uniform 
laws  drafted  and  recommended  by  us,  that  the  states  are  still 
capable  of  performing  adequately  their  duties  in  this  regard, 
and  that  there  is  no  occasion  or  necessity  for  the  undertaking 
of  the  performance  of  these- duties  by  the  national  government. 

It  has  been  said  that  Secretarv  Root  claimed  that  failure  on 
the  part  of  the  states  to  perform  their  duties  would  warrant  the 
assumption  and  the  carrying  out  of  these  duties  by  the  United 
States.  That  depends  upon  whether  there  is  constitutional  au- 
thority for  such  assumption.  While  undoubtedly,  as  occasion 
may  arise  in  the  future,  it  will  be  found  that  the  limit  within 
which  the  federal  government  can  act,  under  the  Constitution, 
has  not  yet  been  reached,  still  no  failure  on  the  part  of  the 
states,  to  exercise  properly  powers  that  are  distinctively  within 
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their  province,  and  are  not  within  the  province  of  the  national 
government,  either  expressly  or  by  necessary  implication,  can 
warrant  the  undertaking  of  the  performance  of  these  duties  by 
the  United  States. 

One  of  the  essential  elements  towards  the  fulfillment  of  the 
aims  of  this  Conference  is  a  fuller  recognition  by  the  public  of 
the  importance  of  the  work  we  are  engaged  in.  In  much  of  the 
discussion  always  going  on  about  "  state  Rovereignty  "  with  but 
loose  adherence  to  the  facts  of  history,  it  is  forgotten  or  ignored 
that  what  the  thirteen  original  states  won  from  England  was 
the  acknowledgment  of  their  joint  sovereignty,  but  not  the 
acknowledgment  of  the  separate  several  sovereignty  of  each  one 
of  the  thirteen  states.  The  name  adopted  as  the  name  of  the 
new  state,  the  United  States,  concealed  the  nature  of  the  ac- 
knowledgment. The  truth  is  that  the  original  thirteen  states, 
with  the  exception  to  be  considered  later,  never  were  separate 
sovereign  states,  nor  did  they  become  severally  sovereign  in  any 
true  sense  of  the  term,  when  they  won  their  joint  independence 
from  Great  Britain.  The  old  theory  of  "  States^  Rights  "  rests 
therefore  on  a  foundation  not  supported  by  fact.  If  this  had 
been  generally  known  and  acted  upon  during  the  early  part  of 
our  history,  the  Civil  War  would  have  had  no  historical  or  logical 
basis  to  support  the  stand  taken  by  the  Southern  states  and  by 
those  who  followed  them. 

"  The  truth  is  that  the  states  individually  were  not  known  nor 
recognized  as  sovereign  by  foreign  nations,  nor  are  they  now." 

As  was  said  by  Paterson,  J.,  in  Penhallow  vs.  Doane,  3  Dallas, 
54. 

• 

"They  came  into  being  as  states  by  the  transmission  of  the 
imperium  or  sovereignty  from  the  Crown  and  Parliament  of 
Great  Britain  to  them  in  union."  (Hurd,  The  Theory  of  our 
National  Existence,  etc.,  p.  508.) 

During  the  Revolutionary  War  the  individual  independence  of 
each  state  was  not  thought  of,  nor,  at  the  close  of  that  war,  nor 
since,  has  such  a  claim  been  admitted  by  any  foreign  power. 
Yet  in  Gibbons  vs.  Ogden,  9  Wheaton,  1,  in  speaking  of  the 
political  situation  of  the  states  anterior  to  the  formation  of  the 
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Constitution  of  the  United  States,  Marshall,  G.  J.,  tised  this 
language : 

"  It  has  been  said  that  they  (the  states)  were  completely  in- 
dependent, and  were  connected  with  each  other  only  by  a  league. 
This  is  true." 

Yes,  they  were  '*  completely  independent,"  that  is  to  say,  they 

were  so  collectively  or  jointly.  The  use  of  the  plural,  they, 
emphasizes  this,  and  does  not  allow  the  conclusion  that  each 
state  was  severally  independent. 

Yet  so  firmly  established  now  is  this  notion  of  the  individual 
sovereignty  of  each  state,  that  Secretary  Root  used  the  term  in 
his  address  at  the  Conference  of  Governors  in  Washington  in 
May,  1908,  when  he  said: 

"  No  one  can  overestimate  the  importance  of  maintaining  the 
individual  sovereignties  of  the  several  states." 

Probably  what  he  meant  was  the  importance  of  maintaining 
the  right  of  each  state  to  manage  those  affairs  that  are  reserved  to 
the  exclusive  control  of  each  separate  state.  Yet  this  is  the  man 
who  has  been  unjustly  charged,  in  consequence  of  hjs  speech  of 
December  12,  1906,  with  oblivion  of  the  rights  of  the  individual 
states  and  with  a  desire  to  augment  the  power  of  the  national 
government  by  the  sacrifice  of  powers  of  the  individual  states, 
not  granted  to  the  national  government  in  the  national  consti- 
tution. 

Yet  I  hope  I  shall  not  be  misunderstood.  The  denial  of 
separate,  several  sovereignty  to  the  states  is  not  the  denial  of 
their  reserved  sovereign  powers,  not  expressly  or  by  necessary 
implication  delegated  to  the  national  government.  Whenever 
it  becomes  necessary  for  the  national  government  to  exercise 
some  power  not  heretofore  exercised,  which  however,  is  a  power 
clearly  granted  in  the  Constitution  of  the  United  States,  either 
expressly  or  by  necessary  implication,  it  will  be  futile  to  oppose 
or  to  seek  to  prevent  the  proper  use  of  that  power  by  an  appeal 
to  a  claim  of  state  sovereignty  that,  in  point  of  fact,  never 
existed.  Moreover,  even  under  the  Articles  of  Confederation, 
limitations  were  placed  upon  the  sovereignty  of  the  separate 
states  that  were  inconsistent  with  any  theory  of  States'  Rights. 
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Thus,  no  state  was  permitted  to  send  out  ambassadors,  to  make 
separate  treaties  with  each  other  or  with  foreign  powers,  to  lay 
any  duty  that  violated  any  law  of  the  confederated  states,  to 
keep  an  army  or  navy,  to  make  war,  etc. 

There  is  a  constant  tendency  to  an  increase  of  national  power, 
just  as  there  is  a  tendency  to  an  increase  of  state  power,  each 
with  diminution  of  power  of  the  body  below.  As  population 
increases,  as  the  country  fills  up  and  becomes  more  homogeneous, 
as  the  means  of  inter-communication  increase,  we  may  expect  to 
see  still  greater  exercise  of  national  power.  Our  social  neces- 
sities require  it.  Nor  is  this  to  be  deprecated,  so  long  as  the 
national  government  keeps  within  the  limits  of  the  Constitution 
and  exercises  only  such  powers  as  are  clearly  granted  in  the 
Constitution,  either  expressly  or  by  necessary  implication. 

No  sufiicient  general  recognition  has  yet  been  made  of  one  of 
the  most  notable  contributions  to  the  science  of  political  govern- 
ment made  by  the  people  of  the  United  States,  the  threefold 
division  of  sovereign  powers  among :  First,  The  towns  or  other 
units  of  local  self-government,  each  of  which  is  sovereign  or 
supreme  within  its  own  limited  sphere,  but  is  subject  to  the  state 
outside  of  that  sphere.  The  doctrine  of  *^  States'  Rights  '*  has 
obscured  the  recognition  of  this  fact.  All  students  of  American 
government  recognize  that  the  application  of  the  system  of  local 
self-government  is  to  be  found  in  its  best  estate  in  New  England. 
It  is  not  so  generally  known  that  the  little  state  of  Rhode  Island 
has  carried  this  system  out  to  its  fullest  development.  The 
constitution  of  this  state  provides  that  the  senate  shall  consist 
of  one  senator  from  each  town  and  city.  By  their  organic  law 
the  people  of  this  state  have  recognized  the  town  as  the  unit  of 
their  system  of  government.  Second,  The  states,  each  of  which 
is  sovereign  or  supreme  within  its  own  limited  sphere,  but  is  sub- 
ject to  the  national  government  outside  of  that  sphere.  Third, 
The  United  States,  which  again  is  sovereign  (not  are  sovereign) 
within  its  own  limited  sphere,  but  which  cannot  encroach  upon 
the  sovereign  powers  reserved  to  the  states  and  the  towns  or 
other  units  of  local  self-government. 

35 
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A  brief  examination  of  the  few  instances  of  several  sovereignly 
enjoyed  by  some  of  our  states  will  perhaps  serve  to  illustrate  my 
remarks.  A  step  in  independent  several  sovereignty  was  taken 
by  Rhode  Island  when  she  severed  her  connection  with  Qreat 
Britain,  May  4,  1776,  two  months  before  the  Declaration  of 
Independence,  by  an  Act  of  her  own  General  Assembly.  It  may 
therefore  be  said  that  Bhode  Island  enjoyed  a  several  or  indi- 
vidual sovereignty  for  two  months.  As  it  was  never  acknowl- 
edged by  the  mother  country,  it  may  be  claimed  that  this  was 
but  a  technical,  theoretical  separate  sovereignty.  Yet  it  was 
an  actual  fact  and  this  several  sovereignty  was  actually  exercised. 

Rhode  Island  was  again  separately  sovereign  and  independent 
from  November  21,  1789  until  May  29,  1790,  a  period  of  six 
months  and  eight  days.  Let  me  explain.  After  the  formation 
of  the  Constitution  of  the  United  States,  the  states,  one  after 
another,  gave  it  their  adhesion  and  withdrew  from  the  old  Con- 
federation. As  each  state  withdrew  the  joint  sovereignty  of  all 
became  concentrated  in  those  that  were  still  left  in  the  Con- 
federation. Finally  only  two  states  were  left.  North  Carolina 
and  Rhode  Island.  When  North  Carolina  ratified  the  Consti- 
tution and  withdrew  from  the  Confederation,  November  21, 
1789,  the  joint  sovereignty  of  the  original  thirteen  states,  won  by 
them  jointly  of  Great  Britain,  became  vested  or  merged  in 
Rhode  Island  alone.  So  Rhode  Island  became  severally  sover- 
eign, all  by  herself,  until  she  ratified  the  Constitution  of  the 
United  States,  May  29,  1790.  This  little  state  has  the  unique 
distinction  of  having  had  two  periods  of  several  separate  sover- 
eignty or  independence — two  months  in  1776  and  six  months 
and  eight  days  in  1789-90. 

Vermont  was  also  severally  sovereign  or  separately  inde- 
pendent, from  the  date  of  its  self-creation,  January  16,  1777, 
until  it  was  admitted  to  the  union,  March  4,  1791.  So  was 
Texas,  from  its  declaration  of  independence  from  Mexico,  March 
2,  1836,  until  it  was  admitted  to  the  union,  December  29,  1845. 
This  several  independence  of  Texas  was  recognized  by  the  United 
States,  England,  France  and  Belgium. 

These  specific  instances  of  several  state  sovereignty,  serve  to 
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emphasize  the  fact  that  the  states  of  the  union  generally  have 
never  been  nor  are  they  now,  severally  sovereign  and  that  the 
doctrine  of  state  sovereignty  is  but  a  metaphysical  theory  which 
is  at  variance  with  the  facts  of  history.  The  failure  of  Con- 
gress to  confer  upon  the  Interstate  Commerce  Commission  ade- 
quate power  to  carry  into  effect  the  object  for  which  that  Com- 
mission was  created,  the  regulation  of  interstate  commerce,  is 
largely  due  to  such  erroneous  views  of  States^  Eights,  and  an 
ill-defined  and  unnecessary  fear  or  dread  lest  peradventure  na- 
tional authority  be  augmented  with  corresponding  loss  of  state 
authority  accompanied  by  insufficient  attention  to  the  fact  that 
the  power  to  effect  the  object  to  be  accomplished,  the  regulation 
of  interstate  commerce,  is  expressly,  by  the  Constitution  of  the 
United  States,  conferred  upon  Congress. 

Let  us  consider  for  a  moment  the  attempt  made  by  the  Inter- 
state Commerce  Commission  to  secure  a  uniform  bill  of  lading 
for  use  in  interstate  commerce.  It  was  not  until  1893  that 
Congress  undertook  any  legislation  as  to  any  bill  of  lading  and 
the  attempt  then  made  was  limited  to  bills  of  lading  to  be  used 
in  foreign  commerce.  This  law  forbade  the  ocean  carrier  to 
insert  in  a  bill  of  lading  any  agreement  exempting  the  carrier 
from  negligence,  fault,  failure  in  loading,  storage,  custody,  care 
or  delivery  of  merchandise  carried.  The  act  was  crude,  with  no 
attempt  to  cover  the  subject  from  the  different  points  of  view  of 
the  carrier,  consignor,  consignee,  or  the  bank  or  banker  making 
advances  on  the  goods  carried  on  the  faith  of  the  bill  of  lading. 
Then  came  the  act  of  June  29,  1906,  supplementing  Section  20 
of  the  Interstate  Commerce  Act  of  1887,  providing  that  a  com- 
mon carrier  shall  issue  a  bill  of  lading  and  shall  be  liable  for 
loss,  damage  and  injury  upon  connecting  lines,  as  well  as  upon 
its  own  lines,  and  that  no  bill  of  lading,  contract,  rule  or  regu- 
lation shall  exempt  a  carrier  from  such  liability.  Hon.  Martin 
A.  Knapp,  Chairman  of  the  Interstate  Commerce  Commission, 
in  a  hearing  before  the  House  Committee  on  Interstate  and 
Foreign  Commerce,  March  25,  1908,  said: 

"We  have  the  federal  law  and  we  have  the  laws  of  forty-six 
states,  and  I  do  not  know  of  any  subject  of  commercial  import- 
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ance  upon  which  there  is  such  a  great  variety  of  judicial  de- 
cisions, or  greater  conflict  of  authority,  than  upon  the  question 
of  carriers'  liability." 

An.  amendment  to  Section  15  of  the  Interstate  Commerce  Act 
of  1887,  in  the  Act  of  Congress  of  June  29,  1906,  empowered 
the  Interstate  Commerce  Commission  to  determine  and  prescribe 
what  regulation  or  practice  in  respect  to  such  transportation  is 
just,  fair  and  reasonable.  In  1904  numerous  petitions  were 
received  by  the  Commission  from  the  Illinois  Manufacturers' 
Association  and  other  commercial  organizations,  complaining  of 
the  proposed  adoption  by  railroad  companies  of  certain  changes 
in  the  so-called  uniform  bill  of  lading  then  generally  used  in 
the  transportation  of  freight  over  their  respective  lines.  To 
inform  itself  concerning  the  controversy  brought  to  its  attention 
by  these  petitions,  the  Commission  ordered  an  investigation,  and 
the  first  hearing  was  had  on  the  fifth  and  sixth  days  of  Decem- 
ber, 1904.  It  appeared  at  that  time  that  the  matters  in  question 
were  the  proper  subject  for  negotiation  and  settlement  between 
the  various  conflicting  interests,  and  upon  the  suggestion  of  the 
Commission,  a  joint  committee  of  shippers  and  carriers  was 
appointed  to  formulate  a  suitable  bill  of  lading  and  to  report  it 
to  the  Commission.  During  1906  and  the  first  months  of  1907 
this  committee  held  many  conferences.  June  14,  1907  it  re- 
ported to  the  Commission  and  submitted  a  form  for  a  bill  of  lad- 
ing which  appears  to  have  been  agreed  upon  and  consented  to  by 
the  original  petitioners  and  substantially  by  all  the  common  car- 
riers in  what  is  known  as  ^^  Official  Classification  territory,*'  be- 
ing those  engaged  in  carriage  in  interstate  commerce.  The 
Commission  was  thereupon  asked  to  approve  this  bill  of  lading, 
and  to  direct  its  adoption. 

In  order  that  the  matter  might  be  more  fully  considered  and 
other  shippers  and  carriers  have  opportunity  to  be  heard  before 
taking  action,  the  Commission  made  a  supplemental  order  July 
8,  1907,  reciting  the  proceedings  up  to  that  time,  providing  for 
a  further  hearing  October  15,  1907,  and  requiring  carriers  to 
whom  it  was  sent,  to  show  cause  on  that  day  why  the  proposed 
bill  of  lading  should  not  be  approved  and  prescribed  by  the  Com- 
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mission,  for  use  on  and  after  January  1,  1908.  A  copy  of  this 
order  with  copies  of  the  proposed  bill  of  lading  and  of  the  pe- 
tition of  the  Illinois  Manufacturers^  Association  (the  other  pe- 
titions being  similar  thereto),  was  thereupon  mailed  to  all  rail- 
road companies  subject  to  the  Act  to  Begulate  Interstate  Com- 
merce, so  far  as  they  were  known,  and  they  were  directed,  if  they 
desired  to  object  to  the  adoption  of  this  bill  of  lading,  to  file 
their  objections  in  writing  with  the  Commission  on  or  before 
September  16,  1907. 

On  October  15,  1907,  the  date  named  for  the  second  hearing, 
there  was  a  large  attendance  and  the  matter  was  discussed  at 
length  by  representatives  of  various  interests.  While  the  funda- 
mental features  of  the  bill  were  not  the  subject  of  much  dispute, 
there  was  considerable  conflict  of  views  and  demands  respecting 
certain  provisions. 

The  report  and  order  of  the  Commission  was  made  June  27, 
1908,  and  from  it  I  have  drawn  my  facts.  It  is  accompanied 
by  the  proposed  uniform  bill  of  lading  in  its  modified  form  con- 
cluding with  what  is  called  an  "  order,^'  but  which  only  approves 
and  adopts  the  form  and  recommends  its  use  from  and  after  the 
first  day  of  September,  1908. 

The  Commission  states  in  this  report  that,  aside  from  the 
modifications  of  the  bill  of  lading  as  submitted  a  year  ago,  an- 
other change  has  been  made  which  is  regarded  as  of  great  prac- 
tical value,  which  it  certainly  is,  for  at  last  mercantile  usage  is 
recognized  by  providing  "  two  forms  or  kinds  of  bills  of  lading,^' 
in  place  of  the  single  form  now  and  heretofore  in  use ;  one  to  be 
used  for  "  order  consignments  ^^  and  the  other  for  "  straight  con- 
signments" as  those  terms  are  understood  in  commercial  deal- 
ings. These  two  forms  will  be  distinguished  by  diflEerent  colors, 
and  each  will  contain  provisions  suited  to  its  separate  use.  They 
will  differ  only  on  the  face  side,  the  conditions  printed  on  the 
back  being  the  same  in  both  cases. 

'^  These  differences  will  appear  upon  inspection  and  need  not 
here  be  enumerated.  The  main  point  in  this  connection  is  that 
the  ^  order  bilP  will  possess  a  certain  degree  of  negotiability, 
while  the  '  straight '  bill  will  be  non-negotiable  and  is  to  be  so 
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stamped  upon  its  face.  Moreover,  and  this  is  a  matter  of  conse- 
quence, the  order  bill  of  lading  will  be  required  to  be  surrendered 
upon  or  before  the  delivery  of  the  property  to  the  consignee. 
It  is  believed  that  this  plan  will  in  large  part  meet  the  require- 
ments of  the  banking  concerns  of  the  country,  which  advance 
vast  sums  of  money  upon  bills  of  lading  and  are  entitled  to  a 

reasonable  measure  of  protection This  bill  of  lading  is 

designed  for  use  in  connection  with  the  movement  of  miscella- 
neous freight  and  general  merchandise  and  as  a  substitute  for 
the  bills  now  in  use  in  the  carriage  of  this  description  of  property. 
It  is  not  intended  to  take  the  place  of  special  bills  of  lading  which 
are  issued  on  particular  commodities  of  such  a  nature  or  so 
handled  as  to  require  exceptional  provisions,  such  as  live  stock, 
for  example,  and  perhaps  perishable  property.  In  short,  this 
bill  is  proposed  as  a  uniform  or  standard  bill,  so  to  speak,  to  be 
used  in  connection  with  freight  articles  generally,  except  such 
as  are  now  or  ought  to  be  carried  under  special  conditions.  We 
are  unable  from  want  of  knowledge  to  indicate  just  what  com- 
modities fall  within  this  exception,  much  less  to  determine  the 
special  provisions  suited  to  any  excepted  commodity,  and  there- 
fore do  not  attempt  to  go  further  at  this  time  than  to  approve 
of  what  may  be  called  a  standard  bill  of  lading.  Nor  do  we 
undertake  to  prescribe  this  bill  of  lading  and  order  its  adoption, 
because  we  are  convinced  that  such  an  order  would  exceed  our 
authority.  Moreover,  the  situation  makes  no  demand  for  a  posi- 
tive direction.  The  circumstances  under  which  the  work  of  the 
joint  committee  has  been  conducted  and  the  substantial  agree- 
ment on  most  points  by  the  different  interests  concerned,  to  say 
nothing  from  representatives  of  the  carriers,  warrant  us  in  ex- 
pecting that  the  assenting  roads  will  adopt  the  bill  upon  our 
recommendation." 

It  is  to  be  hoped  that  these  confident  expectations  of  the  Com- 
mission will  be  justified.  It  is  to  be  feared,  however,  that  their 
persuasive  arguments  will  not  convince  all  carriers  and  shippers 
engaged  in  interstate  commerce,  in  which  case  no  mistaken  views 
as  to  States'  Rights,  no  lingering  love  for  a  metaphysical  theory 
of  State  Sovereignty  at  variance  with  the  facts  of  history  and  the 
science  and  theory  of  political  government  in  this  country  will 
prevent  an  enlightened  public  opinion  from  being  brought  to 
bear  upon  Congress  to  secure  the  passage  of  such  further  amend- 
ments to  the  Interstate  Commerce  Act  as  will  confer  upon  the 
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Interstate  Commerce  Commission  all  power  necessary  to  enable 
them  to  regulate  interstate  commerce,  including  power  to  enable 
that  commission  to  make  the  use  of  the  uniform  bill  of  lading 
obligatory. 

This  full  explanation  of  this  important  subject  has  been  made 
because  it  is  so  intimately  connected  with  the  Uniform  Bills  of 
Lading  Act  that  we  have  been  engaged  in  preparing  for  the  last 
three  years,  and  because  it  is  necessary  to  examine  the  ten  con- 
ditions to  be  printed  on  the  back  of  both  forms  of  bills  of  lading 
proposed  by  the  Interstate  Commerce  Commission  in  order  to 
determine  whether  any  of  them  will  conflict  with  any  of  the  pro- 
visions of  the  Bills  of  Lading  Act  we  are  preparing.  It  is  grati- 
fying to  find  that  there  is  no  conflict  between  them.  This 
suggests  the  question  whether  Congress  has  constitutionally  the 
power  to  enact  our  act  as  the  law  on  the  subject  in  all  cases  aris- 
ing in  the  federal  courts  in  interstate  commerce. 

Old  fashioned  States'  Rights  men  may  be  shocked  at  the  mere 
suggestion  of  such  a  possibility.  It  is  not  proposed  to  answer 
this  question  now,  but  merely  to  suggest  it.  It  cannot  be  an- 
swered without  a  critical  examination  of  every  section  of  our 
act  with  particular  reference  to  the  question  to  be  answered.  It 
is  probable  that  Congress  could  constitutionally  enact,  as  to  in- 
terstate shipments,  a  law  containing  most,  if  not  all,  the  pro- 
visions of  our  law.  Already  the  American  Bankers  Association 
has  a  bill  pending  before  Congress  embodying  many  of  the  pro- 
visions of  our  act.  As  Congress  has  power  to  regulate  interstate 
commerce  it  would  seem  that  when  necessity  arises  it  can  con- 
stitutionally enact  a  law  of  the  general  scope  of  our  act,  and 
undoubtedly  such  a  course  would  be  a  powerful  aid  towards 
securing  uniformity  in  state  legislation  on  this  important  subject. 

The  report  of  the  Committee  on  Commercial  Law  of  the 
American  Bar  Association  submitted  at  the  meeting  of  the  As- 
sociation held  at  Portland,  Maine,  August  27,  1907,  recom- 
mended the  approval  by  the  Association  of  our  Uniform  Sales 
Act  and  our  Uniform  Warehouse  Receipts  Act,  and  that  a 
special  committee  or  committees  be  appointed  to  secure  their 
passage  by  the  legislatures  of  those  states  that  have  not  already 
adopted  them  and  by  Congress  for  the  District  of  Columbia. 
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I  recommend  that  our  Executive  Committee  be  authorized  to 
co-operate  with  the  Committee  on  Commercial  Law  in  securing 
the  appointment  of  such  committee. 

The  report  of  this  committee  offered  one  point  in  criticism 
that  calls  for  an  answer,  because  of  the  importance  of  the  sug- 
gestion and  also  because  of  the  high  character  of  the  committee 
making  it.    This  criticism  was  as  follows: 

"The  Committee  suggest  however,  that  the  bill  concerning 
Warehouse  Receipts  might  be  improved  in  one  particular,  that  is, 
by  making  it  more  definitely  protect  the  rights  of  a  transferee 
of  a  finder  of  a  warehouse  receipt,  and  that  the  attention  of  the 
Commissioners  on  Uniform  State  Laws  should  be  called  to  this 
matter.  As  now  drafted,  the  transferee  of  a  fraudulent  holder 
is  definitely  protected,  but  protection  is  not  extended  to  the 
transferee  of  a  finder,  and  there  is  thus  a  possible  diminution  of 
negotiability  resulting  in  the  necessity  of  proving  by  a  holder 
that  he  is  entitled  to  hold  the  receipt.  The  Committee  do  not 
intend  this  suggestion  to  be  a  limitation  of  approval  of  the  bill 
in  question,  but  recommend  the  endorsement  of  both  laws  in 
their  entirety." 

On  this  point  there  was  much  divergence  of  opinion  among  the 
Commissioners.  We  discussed  it  most  earnestly,  both  in  com- 
mittee and  in  Conference.  One  view  presented  was  that  both 
the  purchaser  from  a  finder  or  from  a  thief,  ought  to  be  protected, 
in  order  to  make  the  instrument  as  completely  negotiable  as  a 
gold  coin. 

To  this  the  answer  was  that  although  this  view  is  theoretically 
correct,  it  would  not  be  expedient  to  go  so  far  beyond  existing 
law. 

As  now  drawn  the  act  goes  beyond  the  rules  of  the  common 
law,  by  allowing  any  one  entrusted  with  a  negotiable  warehouse 
receipt,  to  transfer  a  good  title  to  a  purchaser  who  takes  without 
knowedge  of  the  terms  of  the  entrusting  or  that  there  is  an 
entrusting.  It  was  finally  concluded  that  there  is  good  justifica- 
tion for  stopping  where  the  act  stops.  The  owner  of  a  document 
who  entrusts  it  to  another  is  the  responsible  moving  cause  of  the 
trouble  ensuing  from  further  negotiation  of  the  document  in  a 
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sense  in  which  the  loser  of  the  instrument  can  hardly  be  said  to 
be.  This  view  prevailed  as  a  matter  of  practical  expediency,  in 
the  decision  of  this  question.  As  the  act  has  now  been  adopted 
in  the  ten  states  of  Connecticut,  Illinois,  Iowa,  Louisiana,  Mas- 
sachusetts, Ohio,  New  Jersey,  New  York,  Rhode  Island,  and 
Virginia,  the  matter  must  be  considered  as  res  judicata. 

The  report  of  the  Committee  on  Uniform  State  Laws  of  the 
American  Bar  Association  submitted  August  27,  1907  to  the 
Association  at  its  meeting  in  Portland,  Maine,  recommended  the 
passage  of  the  following  resolution : 

Resolved,  That  this  Association  recommend  to  the  Conference 
of  Commissioners  on  Uniform  State  Laws  that  they  frame  the 
draft  of  a  law  to  be  proposed  to  the  several  states  for  their 
enactment,  establishing  a  State  Bureau  for  the  identification  of 
Criminals. 

The  report  was  read  and  approved,  and  the  above  resolution 
was  adopted.  I  therefore  recommend  the  appointment  of  a 
special  committee  on  this  subject. 

If  there  were  some  uniform  system  for  the  citation  of  cases,  it 
would  be  a  great  convenience  to  lawyers.  As  it  is  now,  the  same 
case  is  often  cited  by  reference  to  different  reports,  some  oflScial 
and  some  non-ofiScial.  In  preparing  a  brief  sometimes  a  needless 
examination  has  to  be  made  twice  of  the  same  case  in  different 
reports,  because  of  uncertainty  whether  it  is  the  same  or  another 
case.  Or,  if  the  report  cited  is  not  obtainable,  search  must  be 
made  through  lists  of  cases  and  tables  of  parallel  references. 

The  great  delay  in  the  issuance  of  official  reports  of  cases  has 
led  to  relief  through  private  enterprise  by  the  publication  of 
unofficial  reports,  to  the  great  assistance  of  lawyers,  but  with 
the  unfortunate  results  that  the  citation  of  a  case  under  the 
present  method,  by  the  volume  and  page  of  the  official  report, 
gives  no  clue  by  which  the  same  case  can  be  found  in  the  non- 
official  report,  and  vice  versa,  when  as  more  often  happens,  the 
enquiry  is  whether  the  case  officially  reported  is  the  same  one 
previously  reported  non-officially,  generally  months  earlier. 
Hence  come  long  tables  of  parallel  citations,  taking  time  and 
labor  in  their  preparation  as  well  as  in  their  use,  calling  for 


1002  ADDRESS  OF   THE   PRESIDENT. 

additional  expense.  The  problem  grows  more  and  more  serious 
from  year  to  year,  as  courts,  reported  decisions  and  public  and 
private  publications  thereof  continue  to  increase  in  number. 

One  possible  remedy  is  so  simple  that  it  is  remarkable  it  has 
not  already  been  insisted  upon.  In  an  interesting  paper  by 
Mr.  John  B.  West,  read  before  the  American  Library  Association, 
June  23,  1908,  he  suggests  that  all  decisions  be  numbered  when 
they  are  made.  There  is  nothing  revolutionary  in  the  proposal. 
Experience  long  ago  demonstrated  that  numbering  pending  cases 
is  the  best  and  simplest  way  to  manage  a  court^s  business.  The 
adoption  of  this  simple  plan  would  enable  lawyers  to  identify 
each  case  by  its  number,  even  though  it  should  appear  in  a  non- 
oflBcial  report  before  the  oflScial  report  is  published.  Thus,  under 
such  a  system  of  uniform  citation,  the  number  being  made  a 
part  of  the  title,  when  the  decision  is  rendered  and  filed,  the 
same  number  would  designate  it  in  whatever  form  it  may  be 
published.    As  Mr.  West  says : 

"  In  short,  each  case  would  be  marked  and  identified  unchange- 
ably and  unmistakably  by  one  citation,  authentic,  universal,  and 
immediately  available." 

Moreover,  the  absence  of  a  number  in  any  series  of  reports  of 
decisions,  would  show  at  once  that  a  case  is  omitted.  The  addi- 
tion of  the  year,  as  in  the  English  reports,  might  save  the  neces- 
sity, at  least  in  the  official  report,  of  giving  the  number  of  the 
volume  and  the  page  where  the  report  is  to  be  found.  Thus,  the 
citation.  Smith  vs.  Jones,  R.  I.  1908,  No.  1  is  even  more  complete 
as  a  citation  than  Smith  vs.  Jones,  1  R.  I.  1,  because  the  date 
shows  at  once  what  is  often  important,  the  date  when  the 
particular  doctrine  of  the  case  was  decided.  The  citation  in 
any  non-official  report,  of  a  case  by  its  official  number,  shows  at 
once  whether  both  report  the  same  case  or  another  case  between 
the  same  parties. 

To  sum  up:  decisions  should  be  numbered  and  published  in 
the  official  reports  in  the  order  in  which  they  are  rendered.  The 
number  of  each  case  should  be  printed  at  the  top  of  each  page 
and,  at  the  beginning  of  each  case  reported,  should  be  treated  as 
a  part  of  the  title  and  given  with  the  names  of  the  parties  in 
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all  citations  thereof  in  subsequent  volumes,  together  with  the 
year  the  decision  was  rendered.  The  numbers  of  the  first  and 
last  cases  reported  therein  should  be  stated  upon  the  back  of 
each  volume  of  the  reports.  And  the  report  of  each  case  should 
be  divided  into  lettered  paragraphs,  corresponding  with  the  simi- 
larly lettered  divisions  of  the  head  note  of  the  case.  I  suggest 
that  this  matter  be  referred  to  a  committee,  to  report  thereon  at 
the  next  Annual  Conference. 

One  of  the  essential  requisites  towards  the  fulfillment  of  the 
aims  of  this  Conference  is  a  fuller  recognition  by  the  public 
of  the  importance  of  the  work  we  are  engaged  in.  It  should 
be  more  fully  recognized  and  realized  that  appointed  as  we 
Commissioners  are,  by  the  governors  of  the  states  under  au- 
thority of  their  respective  legislatures,  when  we  meet  in  Con- 
ference we  are  an  oflScial  body  representing  the  states  of  the 
union,  and  therefore  our  recommendations  are  to  be  received, 
considered  and  treated  with  the  consideration  due  to  official 
representatives  of  the  states.  Hear  what  one  competent  to  judge 
has  to  say  of  us  and  our  work  (Hon.  Simeon  E.  Baldwin,  XVII 
Harv.  Law  Bev.  403) : 

"  The  inconvenience  resulting  from  a  conflict  of  laws  between 
our  states  on  the  subject  of  commercial  paper  has  of  late  been 
largely  avoided  by  the  general  adoption  of  the  Negotiable  In- 
struments Act,  framed  by  the  Annual  Conference  of  the  States 
for  Promoting  Uniform  Legislation.  It  is  from  the  action  of 
this  body  that  the  most  is  to  be  hoped  for  in  the  immediate 
future,  in  smoothing  the  way  to  general  agreement  within  the 
United  States  as  to  matters  of  private  law.  Identical  statutes 
avoid  many  questions  incident  to  a  choice  between  different 
statutes  of  different  states.  The  existence  of  this  American 
Conference  as  a  permanent  body,  was  one  of  the  causes  that 
encouraged  the  Netherlands  to  call  the  first  Hague  Conference. 
(Actes  de  la  Conference  de  la  Haye,  chargee  de  reglementer 
diverses  matieres  de  Droit  International  Priv6.  The  Hague, 
1903,  p.  625.)" 

The  same  eminent  jurist  in  an  address  entitled :  "  The  Modern 
'  Droit  d^Aubaine,' "  published  in  the  proceedings  of  the  Ameri- 
can Association  for  the  Advancement  of  Science,  54th  Meeting, 
Philadelphia,  December  27-31,  1904,  speaking  of  our  Conference, 


ui 
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says,  (p.  562)  we  "have  become  a  standing  institution  of  un- 
questioned authority/' 

I  conclude  this  address^  as  usual^  with  a  summary  of  the  de- 
cisions during  the  last  year,  of  the  cases  under  the  Negotiable 
Instruments  Law,  that  have  been  rendered  in  the  states  that 
have  adopted  that  law. 

Decisions  Undbb  the  Negotiable  Instruments  Law. 

Kimpton  vs.  Studebaker  Bros.  Co.  94  Pac.  1039,  Idaho,  1908. 
Under  Sess.  Laws  1903,  pp.  380,  381,  §§  1-6  (Crawford  Anno- 
tated Negotiable  Instruments  Law,  §§  20,  24),  a  recital  in  a 
note  that  the  title  to  the  property  for  which  it  is  given  shall 
remain  in  the  payee  and  that  he  shall  have  full  power  to  de- 
clare the  note  due,  and  take  possession  of  said  property  whenever 
he  may  deem  himself  insecure,  even  before  the  maturity  of  the 
note,  renders  such  an  instrument  non-negotiable. 

Rockfield  vs.  First  Nat.  Bk.  of  Springfield,  83  N.  E.  392 
(Ohio),  1907.  Under  Eev.  St.  1906,  §§  3171,  3173h,  3173i, 
3173k,  3173g,  3174g,  and  3178a  (Crawford,  §§  20,  113,  114, 
116,  132,  160-3),  a  person  placing  his  name  upon  an  instrument 
otherwise  than  as  maker,  drawer,  or  acceptor,  is  deemed  to  be  an 
indorser,  unless  he  indicates,  by  appropriate  words,  a  contrary 
intention. 

Prior  to  the  N.  I.  L.  in  Ohio,  a  third  person  placing  his  name 
in  blank  on  the  back  of  a  promissory  note,  before,  or  at  the  time^ 
of  delivery,  assumed  the  position  of  a  surety,  unless  a  different 
understanding  between  the  parties  was  shown,  and  he  did  not 
thereby  become  an  indorser  nor  contract  any  liability  but  that  of 
a  maker.  See  Evan  vs.  Brooks- Waterfield  Co.,  65  Ohio,  St  696, 
45  N.  E.  1094. 

Union  Stockyards  Nat.  Bk.  of  S.  Omaha  vs.  Bolan,  93  Pac. 
508  (Idaho),  1908.  Under  Sess.  Laws,  1903,  p.  380,  §  1  and  p. 
408,  §  184  (Cr.  §§  20,  321),  providing  that  an  instrument  to  be 
negotiable  must  be  payable  on  demand  or  at  a  fixed  determinable 
future  time,  etc.,  held,  that  a  promissory  note  containing  a 
stipulation  that  the  sureties,  guarantors,  indorsers  and  makers 
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waive  notice  of  the  granting  of  any  extension  of  time  for  pay- 
ment, and  waive  the  right  of  defence  on  the  ground  that  exten- 
sion has  been  made  without  notice  to  them  or  any  of  them,  is 
not  a  negotiable  promissory  note. 

Church  vs.  Stevens,  107  N.  Y.  Supp.  310,  Nov.  29,  1907. 
Under  the  N".  I.  L.  (Laws  1897,  c.  612,  §  25),  the  absence  of 
a  date  on  a  note  does  not  render  it  invalid. 

Vander  Ploeg  vs.  Van  Zunk,  112  N.  JV^.  807  (Iowa),  July  3, 
1907.  Under  Code  Supp.,  1902,  §  3060  a  14  (Cr.,  §  33),  relat- 
ing to  the  filling  of  blanks,  and  under  Do.  §  3060  a  52,  57,  59. 
(Cr.,  §§  91,  96,  98),  relating  to  a  holder  in  due  course;  where 
the  defendant  signed  a  note  in  blank  and  delivered  it  to  P., 
who  filled  in  the  blanks,  making  it  payable  to  the  plaintiflE  and 
delivered  it  to  him ;  the  plaintiff  was  not  a  holder  in  due  course, 
and  as  the  note  was  not  filled  in  by  P.  in  accordance  with  the 
authority  given  to  him  by  the  defendants,  it  was  not  enforceable 
by  the  plaintiff  as  against  them.  See  Angle  vs.  N.  W.  Mut.  Life 
Ins.  Co.,  92  U.  S.  330  (1875) ;  Bigelow:  The  Law  of  Bills,  Notes 
and  Cheques,  2d  ed.,  255,  256.  A  distinction  is  made  between 
a  holder  who  has  taken  a  note  by  negotiation,  and  one  who  has 
taken  it  as  an  original  party,  citing  Lewis  vs.  Clay,  L.  J.  Q.  B., 
227,  by  Bussell,  C.  J.,  as  sustaining  this  distinction. 

Stouffer  vs.  Curtis,  85  N.  E.  180  (Mass.),  1908.  Under  E.  L. 
C.  73,  §  33  (Cr.,  §  35),  an  instrument  in  the  form  of  a  bill  of 
exchange  payable  to  the  order  of  the  drawer,  does  not  come  into 
existence  as  a  bill  of  exchange  until  delivered,  as  well  as  indorsed, 
by  the  payee. 

State  ex.  rel.  Carroll  vs.  Coming  State  Sgs.  Bk.,  115  N.  W. 
937  (Iowa),  1908.  The  indorsement  of  commercial  paper  '*  with- 
out recourse'*  does  not  avoid  the  warranty  of  its  genuineness 
and  of  title,  under  Code  Supp.  1902,  §  3060,  a  65  (Cr.  §  115). 

Notwithstanding  Code  Supp.,  1902,  §  3060,  a  23,  (Cr.  §  42), 
the  fact  that  signatures  to  notes  are  forged  does  not  preclude  an 
action  on  the  indorsement  and  guaranties  of  the  notes. 

Beem  vs.  Farrell,  113  N.  W.  509  (Iowa),  Oct.  23,  1907. 
Under  Code  Supp.  3060,  a  23  (Cr.  §  42),  proof  that  one  of  the 
signatures  to  a  note  was  forged  or  aflSxed  without  the  authority 
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of  the  person  whose  signature  it  purports  to  be,  does  not  neces- 
sarily avoid  the  note  as  respects  those  whose  signatures  thereto 
are  genuine. 

Jennings  vs.  Law,  85  N.  E.  167  (Mass.),  1908.  Under  R.  L. 
C.  73,  §§  41,  42,  43  (Cr.  §§  50,  51,  52),  where  the  defendant 
signed  the  note  in  suit  and  gave  it  to  0.,  to  enable  him  to  take 
up  a  forged  note  indorsed  to  the  plaintitff  by  0.,  the  plaintiff 
can  recover  against  the^  defendant,  for  0.  was  liable  as  indorser 
of  the  forged  note,  whether  he  knew  it  was  forged  or  not,  and  the 
plaintiff  had  a  right  to  accept  the  defendant's  note  in  settlement 
of  O.'s  liability. 

Trustees  of  American  Bank  vs.  McComb,  105  Va.  473,  1906. 
Under  Code  1904,  §  2841a,  ch.  52  (Cr.  §  51),  a  pre-existing 
debt  is  of  itself  a  valuable  consideration  for  a  deed  of  trust 
made  to  secure  its  payment,  and  if  such  a  deed  transfers  un- 
matured negotiable  notes  to  secure  creditors  of  the  grantor,  the 
trustee  is  a  holder  in  due  course. 

Elgin  City  Bk.  Co.  vs.  Hall,  108  S.  W.  1068  (Tenn.),  1907. 
Under  Acts  1899,  p.  146,  c.  94,  §  25  (Cr.  §  51),  a  pre-existing 
debt,  not  extended  or  extinguished,  is  not  value. 

Bigelow  vs.  Automatic  Gfas  Producer  Co.,  107  N.  Y.  Supp. 
894,  Nov.  1907.  Under  the  K  I.  L.  (Laws  1897,  c.  612,  §  51), 
a  note  given  in  payment  of  a  pre-existing  debt,  is  given  for  value. 

Wallabout  Bank  vs.  Peyton,  108  N.  Y.  Supp.  42,  Jan.  10, 
1908.  Under  the  N.  I.  L.  (Laws  1897,  c.  612,  §  54),  a  bank, 
discounting  a  note  for  the  payee  who  was  indebted  to  the 
bank  on  a  note  due  at  that  time  and  charged  to  the  payee's 
account,  the  account  being  made  good  by  the  application  of  the 
proceeds  of  the  discount,  is  a  holder  for  value. 

Elgin  City  Bk.  Co.  vs.  Hall,  108  S.  W.  1068  (Tenn.),  1907. 
Under  Acts  1899,  p.  146,  c.  94,  §  25  (Cr.  §  51),  a  bank  discount- 
ing a  note  and  obtaining  credit  in  favor  of  the  indorser,  in  a 
solvent  bank,  for  the  amount  of  the  discounted  paper,  is  a  holder 
for  value. 

Under  do.  do.  §  38  (Cr.  §  68),  an  indorsement  without  re- 
course is  not  sufficient  to  put  the  purchaser  on  notice  of  equities 
in  favor  of  the  maker. 
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Edmonston  vs.  Ascough,  95  Pac.  313  (Col.),  1908.  Where, 
for  the  accommodation  of  the  principal  maker,  one  signed  a 
note  when  it  was  made  and  before  its  delivery  to  the  payee,  with 
the  intention  of  giving  the  principal  maker  credit  with  the 
payee,  which  intention  was  accomplished,  bringing  about  the 
release  of  the  principal  maker's  property  that  was  held  in  pledge 
by  the  payee — such  signer  became  a  joint  maker  of  the  note  and 
liable  as  such,  notwithstanding  the  word  "  surety  "  was  prefixed 
to  his  signature. 

This  is  in  accord  with  Sess.  Laws  1897,  c.  64,  §  29  (Cr.  §  55), 
although  not  mentioned  in  the  case. 

English  V8.  Schlesinger,  106  N.  Y.  Supp.  989,  June,  1907. 
Under  §  55  of  the  N.  I.  L.,  an  accommodation  party  is  liable 
to  a  holder  for  value,  even  though  the  holder,  at  the  time  of 
taking,  knew  he  was  an  accommodation  party. 

If  a  note,  for  the  accommodation  of  the  payee,  is  indorsed  to 
one  in  payment  of  an  antecedent  debt,  he  may  recover  on  it,  the 
accommodation  maker  not  having  restricted  its  use.  (This  ac- 
cords with  §  51  of  the  N.  I.  L.  although  it  is  not  cited.) 

First  Nat.  Bk.  of  Pomeroy  vs.  McCuUough,  93  Pac.  366 
(Ore.),  1908.  Under  B.  &  C.  Comp.  §  4444  (Cr.  §  72),  where 
a  note  is  indorsed  to  N.  without  any  qualifying  word  (such  as 
'^cashier''),  even  if  N.  is  in  fact  the  cashier,  parol  evidence  is 
inadmissible  to  show  that  the  bank  was  the  party  intended  as  the 
indorsee. 

Where  a  note  is  indorsed  to  the  cashier  of  a  bank,  who  delivers 
it  to  the  bank  without  indorsement,  in  a  suit  thereon  by  the  bank, 
the  note  is  subject  to  all  equities  existing  in  favor  of  the  makers. 
See  B.  &  C.  Comp.  4433  (Cr.  §  61).  See  also  §§  60,  79,  not 
referred  to  by  the  court. 

Smith  vs.  Bradley,  112  N.  W.  1062  (N".  Dak.),  Aug.  3,  1907. 
The  payee  of  certain  promissory  notes  secured  by  mortgage, 
transferred  both  notes  and  mortgage,  indorsing  the  notes :  "  By 
agreement,  with  recourse  after  all  security  has  been  exhausted, 
waiving  protest,  E.  E.  B.^*  This  was  held  to  be  a  conditional 
indorsement,  obligating  the  indorser  to  pay  only  such  balance 
as  might  be  found  to  be  due  after  the  security  had  been  ex- 
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hausted.  (It  does  not  appear  when  the  notes  were  indorsed,  bnt 
presumably  it  was  after  the  approval  of  the  N.  I.  L.,  March  7, 
1899.  The  N.  I.  L.  is  not  mentioned,  but  the  decision  is  in 
accordance  with  §  69.) 

Jerman  vs.  Edwards,  29  App.  Cas.  D.  C,  535,  May  7,  1907. 
In  an  action  by  the  holder  of  a  note  made  by  T.,  payable  to  the 
order  of  J.  and  by  him  indorsed  in  blank,  waving  demand,  etc., 
the  following  words  appeared  on  the  note,  after  J.'a  indorsement. 
"  To  acct.  of  E.^*  The  owner  can  strike  out  these  words,  under 
Code,  D.  C,  §  1352,  3  St.  L.  1401,  c.  864  (Cr.  §  78). 

Polhemus  vs.  Prudential  Realty  Co.,  67  At.  303  (N.  J.),  June 
5,  1907.  The  defendant  made  its  promissory  note  to  its  own 
order  for  $2000  and  indorsed  it.  It  was  then  indorsed  by  D.  & 
P.  oflScers  and  stockholders  of  the  defendant  corporation.  D.  & 
P.  borrowed  the  same  amount  from  G.  T.  &  S.  Dep.  Co.  on  a 
note  made  and  indorsed  by  themselves,  jointly  and  severally, 
depositing  the  first  note  as  collateral  security  therefor.  The 
second  note  came  due  first  and  not  being  paid,  an  action  thereon 
was  begun.  Pending  action  the  first  note  came  due,  was  dis- 
honored, and  due  notice  was  given.  Before  judgment  P.  repaid 
the  borrowed  $2000  and  received  both  notes.  Held,  inter  alia, 
that  P.  could  strike  out  this  own  indorsement,  having  become  a 
bona  "fide  holder  of  the  note  after  indorsing  it  and  parting,  and 
could  sue  the  prior  parties  on  the  note.  (This  accords  with  the 
N.  I.  L.  (Cr.  §  78),  in  force  in  this  state,  although  it  is  not 
cited.) 

O'Connor  vs.  Slatter,  93  Pac.  1078  (Wash.),  1908.  Under 
Laws  1899,  c.  149,  §  49  (Cr.  §  79),  where  the  holder  of  an  in- 
strument payable  to  his  order  transfers  it  for  value- without  in- 
dorsing it,  the  transfer  vests  in  the  transferee  such  title  as  the 
holder  had  therein. 

Matlock  vs.  Scheuerman,  93  Pac.  823  (Oregon),  1908.  Under 
B.  &  C.  Comp.,  §  4454  (Cr.  §  91),  the  fact  that,  at  the  time  a 
check  was  transferred,  the  payee  stated  that  the  drawer  had 
asked  him  to  wait  two  or  three  days  before  presenting  the  check, 
did  not  charge  the  indorsee  with  notice  of  any  infirmity  in  the 
instrument,  such  a  request  not  being  binding  on  the  payee  and 
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not  varying  the  terms  of  the  writing.  See  also  B.  &  C.  Comp. 
§§  4466,  4458  (Cr.  §§  92,  96). 

The  Johnson  Co.  Sgs,  Bk.  vs.  Walker,  79  Conn.  34,  Dec.  18, 
1906.  Under  Gten.  Stats.,  §§  4222,  4226,  4226,  4229  (Cr.  §§  91, 
94,  96,  97),  the  burden  is  on  the  holder  of  negotiable  paper, 
shown  to  have  been  obtained  by  fraud,  or  to  have  been  given  for 
an  illegal  consideration,  to  prove  he  had  no  knowledge  thereof 
when  he  took  it. 

Rosenthal  vs.  Parsont,  110  N.  Y.  Supp.  223,  May  15,  1908. 
Under  the  K  I.  L.  (Laws  1897,  c.  612,  §  91-3),  one,  who  sues 
as  holder  of  a  check  made  and  delivered  by  mistake  and  then 
delivered  to  the  plaintiff  with  knowledge  of  its  infirmity  and 
without  consideration,  is  not  a  holder  in  due  course. 

Siegmeister  vs.  Ldspenard  Realty  Co.,  107  N.  Y.  Supp.  158, 
Nov.  29,  1907.  The  plaintiffs  cashed  a  check  for  the  payees, 
having  previously  cashed  checks  for  the  same  party.  Payment 
was  stopped  by  the  maker  upon  his  ascertaining  that  a  certain 
architect's  certificate  had  not  been  obtained,  as  stipulated.  The 
plaintiffs  were  held  to  be  holders  in  due  course,  under  the  N.  I. 
•L.  (Laws  1897,  c.  612,  §§  91,  95,  96). 

Ward  vs.  City  Trust  Co.,  84  K  E.  585  (K  Y.),  1908.  Under 
the  N.  I.  L.  (Laws  1897,  c.  612,  §  91,  94,  96),  when  a  bank,  in 
making  a  loan  to  a  corporation,  delivered  to  that  corporation's 
president,  a  cashier's  check  payable  to  the  corporation's  order, 
which  the  president  indorsed  officially  and  delivered  to  a  trust 
company  in  payment  of  a  loan  to  himself  and  another,  the  form 
of  the  check  was  notice  to  the  trust  company  that  this  president 
was  using  corporate  property  to  pay  his  personal  debt,  the  effect 
of  which  notice  being  to  put  the  trust  company  on  inquiry,  to 
determine  whether  the  president  was  authorized  so  to  use  its 
funds,  as  against  the  corporation  and  its  creditors. 

Walters  vs.  Rock,  115  N.  W.  611  (N.  Dak.),  Feb.  21,  1908. 
The  jury  found  that  the  plaintiff  took  the  note  in  question  with 
knowledge  of  the  fraud  by  which  it  was  executed  and  delivered. 
A  motion  for  a  new  trial  was  made  in  the  trial  court,  and  was 
denied.  Upon  appeal  this  denial  was  affirmed.  Although  the 
opinion  cites  many  authorities,  it  omits  all  reference  to  the 
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N.  I.  L.  in  force  in  this  state  since  1899.    See  Laws^  N.  Dak.^ 
1899,  eh.  100,  §§  52,  53,  54,  55,  56  (Cr.  §§  91,  92,  93,  94,  96). 

Gordon  vs.  Levine,  83  N.  E.  861  (Mass.),  1908.  Under  R.  L. 
C.  73,  §  70  (Cr.  §  92),  a  check,  payable  on  demand,  void  because 
delivered  on  Sunday,  is  valid  in  the  hands  of  a  bona  fide  pur- 
chaser for  value  without  notice,  to  whom  it  was  negotiated  on 
the  following  Monday. 

^'The  statute  (as  to  the  rights  of  a  purchaser  of  a  negotiable 
instrument,  payable  on  demand),  in  force  when  Stevens  vs.  Wood, 
127  Mass.  123, 1879,  was  decided,  was  repealed  by  the  Negotiable 
Instruments  Act,  now  Rev.  Laws,  c.  73,  §  70  *^  ut  supra, 

McKnight  vs.  Parsons,  113  N.  W.  858  (Iowa),  Nov.  19,  1907. 
Under  Code  Supp.  1902,  c.  129,  3060,  a  55,  59  (Cr.  §§  94,  98), 
relating  to  defective  title  and  proof  of  title  by  the  holder,  the 
burden  is  on  the  holder  to  prove  that  he  acquired  title  in  due 
course,  the  defendant  maker  having  shown  the  negotiation  of  the 
note  by  the  payee  to  the  plaintiff  in  violation  of  his  agreement 
not  to  do  so  until  the  performance  of  certain  conditions. 

Under  do.  3060,  a  56  (Cr.  §  95),  defining  what  constitutes 
notice  of  defect,  the  question  whether  the  facts  shown  fairly 
tend  to  show  bad  faith,  is  one  of  fact,  and  not  of  law. 

Commercial  Nat.  Bk.  vs.  Cit.  St.  Bk.,  109  N.  W.  198  (Iowa), 
Oct.  22,  1906.  Where  the  defendant  issued  a  certificate  of 
deposit  to  one  who  indorsed  it  in  blank  and  it  passed  into  a  bank 
that,  while  indebted  to  the  plaintiff,  sent  the  certificate  to  the 
plaintiff  for  collection,  and  the  plaintiff  credited  the  bank  in- 
debted to  it  with  the  amount,  ^nd  such  a  debtor  bank  went 
into  a  receiver's  hands  before  paying  the  certificate  of  deposit; 
the  plaintiff  was  not  a  purchaser  in  due  course  of  business  under 
Code  Supp.,  3060,  a  25  (Cr.  §  96),  the  credit  given  being  nothing 
more  than  a  conditional  credit. 

Am.  Seeding  Mach.  Co.  vs.  Slocum,  108  N.  Y.  Supp.  1042, 
1907.  Under  the  N.  I.  L.  (Laws  1897,  c.  612,  §  97),  providing 
that  in  the  hands  of  one  not  a  holder  in  due  course,  a  negotiable 
instrument  is  subject  to  the  same  defences  as  if  it  were  not 
negotiable,  a  breach  of  warranty  was  properly  pleaded  as  a 
defence. 
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Abmeyer  vs.  First  Nat.  Bk.,  92  Pac.  1109  (Kan.),  1907. 
Where  it  was  shown  that  a  note  had  its  inception  in  fraud,  it 
was  held  that  the  burden  of  proof  shifted  to  the  indorsee,  to 
show  that  he  acquired  it  for  a  valuable  consideration  and  without 
notice  of  defences  or  of  circumstances  that  should  have  put  him 
upon  inquiry. 

It  does  not  appear  when  the  note  was  executed,  but  the  N.  I.  L. 
has  been  in  force  in  Kansas  since  June  8,  1905  (Laws  1905,  c. 
310),  and  contains  a  provision  covering  the  point  in  issue 
(Cr.  §  98),  that  accords  with  the  decision. 

Hawkins  vs.  Young,  114  N.  W.  1041  (Iowa),  Feb.  15,  1908. 
In  an  action  on  a  note  by  an  indorser  against  the  maker,  it  was 
held,  under  Code  Supp.  1902,  §  3060a,  69  (Cr.  §  98),  that  an 
instruction  to  the  jury  that  there  was  a  presumption  that  the 
plaintiff  was  a  holder  in  due  course,  but  if  it  were  shown  that  the 
title  in  the  person  who  negotiated  the  nnstrument  was  defective, 
the  burden  is  on  the  holder  to  prove  that  some  person  under 
whom  he  claims,  acquired  title  as  holder  in  due  course,  was  not 
misleading. 

Hopkins  vs.  Merrill,  79  Conn.  626,  Apl.  10,  1907.  Under 
Gen.  Stats.  §§  4233,  4236  (Cr.  §§  112,  115),  evidence  is  not 
admissible  to  vary  the  contract  arising  from  the  unqualified  in- 
dorsement of  a  note. 

Nat.  Ex.  Bk.  vs.  Lubrano,  68  At.  944  (R.  I.),  Mch.  4,  1908. 
Under  Laws  1899,  c.  674,  §  71  (Cr.  §  113),  a  partner,  by  indors- 
ing individually  the  note  of  his  firm,  adds  to  his  liability  as 
firm-maker,  a  several  and  distinct  liability  as  indorser,  and 
may  be  sued  as  such  by  his  indorsee. 

Williamsburg  Trust  Co.  vs.  Tum  Suden,  106  N.  Y.  Supp.  336, 
June  28,  1907.  The  defendant  presented  to  the  plaintiff  several 
forged  checks  purporting  to  be  drawn  by  R.  payable  to  bearer 
and  bearing  the  unqualified  indorsement  of  the  defendant.  The 
defendant  had  been  in  the  habit  of  cashing  checks  for  R.  and 
the  checks  in  question  were  cashed  in  part  for  a  servant  of  R., 
a  part  being  retained  by  the  defendant  on  account  of  a  debt  due 
him  by  R.  Held,  the  plaintiff  is  entitled  to  recover  the  amount 
of  the  check  as  money  paid  by  mistake.     (The  N.  I.  L.  in  force 
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in  this  state  was  not  referred  to^  and  the  decision  is  unsatisfac- 
tory.   See  Cr.  §§  113-118.) 

Parker  vs,  Guillot,  118  La.  Ann.  223,  1907.  Where  persons 
not  otherwise  parties  to  a  negotiable  promissory  note,  place  their 
names  on  the  back  thereof  before  negotiation,  they  are  to  be 
deemed  liable  as  sureties. 

This  accords  with  Bank  vs.  Muller,  50  La.  Ann.  1280,  decided 
however  prior  to  the  adoption  of  the  N.  I.  L.  in  this  state.  It 
ignores  Act  of  1904,  §§  63,  67-68  (Cr.  §§  63,  117,  118),  which 
provides  specifically  that  one  so  placing  his  name  shall  be  liable 
as  an  indorser.    The  N.  I.  L.  was  not  cited. 

Goole  V8.  Crafts,  78  N.  E.  775  (Mass.),  Oct.  17,  1906.  Under 
Bev.  Laws,  c.  73,  §  80  (Cr.  §  113),  a  person  placing  his  name 
on  the  back  of  a  note  before  its  delivery  is  liable  only  as  an 
indorser. 

Horowitz  V8.  WoUowitJ:,  110  N.  Y.  Supp.  972,  June  3,  1908. 
Under  Laws  1897,  c.  612,  §  116,  an  indorser  warrants  the  validity 
of  a  note,  and  cannot  plead  that  it  is  void  because  of  usury  in  its 
inception. 

Demelman  t;*.  Brazier,  193  Mass.  588,  79  N.  E.  812,  1907. 
In  the  absence  of  evidence  to  the  contrary  the  presumption  is 
that  the  common  law  allowing  days  of  grace  is  still  the  law  of  a 
sister  state.  The  N.  I.  L.  was  in  force  in  the  sister  state.  New 
York,  at  the  time,  but  that  fact  was  not  shown. 

Demelman  vs.  Brazier,  84  N.  E.  856  (Mass.),  May  18,  1908. 
Under  R.  L.  C.  73,  §§  83,  87  et  seq.  (Cr.  §§  116,  130  ei  seq.), 
it  was  held  that  no  formal  protest  was  needed  to  hold  the  in- 
dorsers :  that  '*  it  was  enough  if  there  had  been  proper  demand 
upon  the  maker,  a  refusal  by  him  to  make  payment  and  season- 
able notice  of  these  facts  given  to  the  defendant.*' 

Allison  vs.  HoUembeck,  114  N.  W.  1059  (Iowa),  Feb.  19, 
1908.  The  effect  of  an  agreement  on  the  back  of  a  note  that  the 
payee  agrees  to  look  to  the  mortgaged  security  for  payment  of  the 
note,  is  to  render  it  a  non-negotiable  note.    (See  Cr.  §§  2,  113.) 

The  indorser  of  a  non-negotiable  note  binds  himself  to  pay 
the  amount  due  as  provided  in  the  note,  according  to  its  tenor, 
to  his  indorsee  or  any  subsequent  holder,  under  Code  Supp.  1902, 
§  3060a-66  (Cr.  §  116). 
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But  query,  does  the  N.  I.  L.  apply  to  a  non-negotiable  note  ? 

Columbian  Banking  Co.  vs.  Bowen,  114  N.  W.  451  (Wis.), 
Jan.  8,  1908.  The  N.  I.  L.  (Laws  1899,  p.  681,  c.  356),  was 
enacted  to  furnish  in  itself  a  certain  guide  for  the  determination 
of  all  questions  covered  thereby  relating  to  commercial  paper, 
and  so  far  as  it  speaks  without  ambiguity,  reference  to  case  law 
as  it  existed  prior  to  the  enactment  of  this  law,  is  unnecessary 
and  may  be  misleading. 

Under  §§  1680;  1684,  1-2;  1678,  1  (Cr.  §§  2l0,  321,  322, 
132,  131),  as  to  the  length  of  time  within  which  a  bill  of  ex- 
change payable  on  demand,  may  circulate  without  impairing  the 
liability  of  indorsers  thereon,  only  the  time  need  be  considered 
that  intervenes  between  the  last  negotiation  and  the  presentment. 
What  is  presentment  at  "  a  reasonable  hour  on  a  business  day  ^^ 
under  §  1678a,  (Cr.  §  132)  depends  upon  the  customary  way  of 
doing  business  where  the  drawee  is  located. 

Iron  Clad  Mfg.  Co.  vs.  Sackin,  110  N.  Y.  Supp.  161,  Mch.  23, 
1908.  Under  Laws  1897,  c.  612,  §  133,  where  a  note  is  made 
payable  at  a  named  branch  ofiSce  of  a  trust  company,  presenta- 
tion at  the  main  olBSce  of  the  trust  company,  which  receives  and 
retains  the  note,  is  sufiBcient,  as  against  an  indorser. 

Dunham  vs.  Brazier,  79  N.  E.  812  (Mass.),  Jan.  3,  1907. 
Under  Bev.  Laws,  c.  73,  §  103  (Cr.  §  145),  abqjishing  days  of 
grace,  there  is  no  presumption  that  the  law  in  a  sister  state  is 
the  same;  and  hence,  when  no  evidence  thereof  was  furnished, 
although  the  same  law  is  actually  in  force  in  such  sister  state, 
(N.  Y.),  the  ordinary  presumption  prevailed  that  the  law  mer- 
chant remained  unchanged  in  that  state. 

Price  vs.  Gatlifl's  Excrs.,  110  S.  W.  332  (Ky.),  1908.  In  an 
action  on  three  promissory  notes,  it  was  held  that  if  the  plaintiff 
purchased  the  notes,  executed  in  Kentucky  and  sent  by  mail  to 
Iowa,  where  they  were  made  payable,  to  the  payee's  order,  in 
good  faith,  before  maturity,  for  value  and  without  notice  of  any 
infirmity  or  fraud  in  their  obtainment,  could  recover  thereon 
under  the  Iowa  K  I.  L.  (Laws  1902,  p.  81,  c.  130,  Cr.  §  147). 

Sherman  vs.  Ecker,  110  N.  Y.  Supp.  265,  May  15,  1908. 
Notwithstanding  Laws  1897,  c.  612,  §  160,  a  complaint,  in  an 
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action  on  a  note  stating  that  the  note  was  duly  presented  for 
payment  at  the  time  and  place  designated  and  payment  was 
demanded  and  refused,  that  the  note  was  duly  protested  and 
that  due  notice  of  the  protest  was  duly  given  to  the  defendants 

is  good,  against  a  demurrer  by  an  indorser  on  the  ground 

that  the  complaint  did  not  show  the  giving  of  notice  of  present- 
ment, demand,  non-payment  and  protest. 

Ewald  vs,  Faulhaber  Stable  Co.,  105  N.  Y.  Supp.  114,  June 
27,  1907.  Under  Laws  1897,  c.  612,  §  160,  relating  to  notice  of 
dishonor,  a  complaint  against  the  drawee  of  a  check,  after  dis- 
honor, failing  to  allege  notice  to  the  defendant,  is  demurrable 
for  insuflSciency,  the  case  not  being  within  any  of  the  exceptions 
in  said  section. 

Jurgens  vs.  Wichman,  108  N.  Y.  Supp.  881,  Feb.  28,  1908. 
Under  Laws  1897,  c.  612,  §§  174,  175,  where  the  indorsee  of  a 
check  deposited  it  in  bank  for  collection,  the  bank  had  until  the 
day  following  dishonor  of  the  check,  to  give  notice  to  the  in- 
dorsee ;  and  under  §  178,  the  indorsee  had  until  the  day  follow- 
ing notice  to  him,  to  give  notice  to  the  payee. 

Siegel  vs.  Dubinsky,  107  N.  Y.  Supp.  678,  Nov.  14,  1907. 
Under  Laws  1897,  c.  612,  §  174,  if  notice  of  protest  is  given  by 
mail,  it  must  be  deposited  in  the  post  oflSce  in  time  to  reach  the 
indorser  on  the  day  following,  when  the  parties  reside  in  the 
same  city. 

Citizens  Bk.  of  Pleasantville  vs.  First  Nat.  of  Pleasantville, 
113  N.  W.  481  (Iowa),  Oct.  21,  1907.  Under  Code  Supp.  1902, 
§  3060a,  103  (Cr.  §  175),  providing  for  notice  where  parties 
reside  in  different  places.  Held,  when  the  holder  of  a  check 
forwarded  it  for  payment  on  the  day  it  was  received,  by  the  usual 
method,  the  fact  that  its  transmission  by  mail  was  delayed  over 
Sunday,  that  it  remained  in  the  post  office  at  destination  from 
Monday  afternoon  until  Tuesday  morning  before  delivery  to  the 
drawee,  was  immaterial,  since  if  the  check  had  been  delivered 
on  Monday,  protest  made  on  the  following  day,  when  it  was  in 
fact  made,  would  have  been  in  time. 

Toole  vs.  Crafts,  82  N.  E.  22  (Mass.),  Oct.  16,  1907.  Under 
Rev.  Laws,  c.  73,  §  126  (Cr.  §  180),  a  waiver  of  demand  and 
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notice  to  an  indorser  of  a  promissory  note  payable  on  demand, 
may  be  made  as  well  after  as  before  failure  to  make  reasonable 
demand  and  giving  notice. 

Amsinck  vs.  Rogers,  S2  N.  E.  134  (K  Y.),  Oct.  1,  1907. 
Under  Laws  1897,  c.  612,  §  213,  a  draft  by  a  firm  doing  business 
in  New  York,  upon  a  firm  doing  business  in  Austria,  requiring 
the  drawee  to  pay  on  demand  a  specified  sum  to  the  order  of  the 
drawers,  is  a  foreign  bill  of  exchange. 

Wisner  vs.  First  Nat.  Bk.  of  Gallitzin,  68  At.  955  (Pa.),  1908. 
Under  P.  L.  1901,  219;  3  Purdy  Dig.  13th  ed.,  p.  3314,  §  206, 
Cr.  1901,  §  321,  providing  that  those  provisions  of  the  N.  I.  L. 
that  are  applicable  to  a  bill  of  exchange  are  applicable  to  checks ; 
P.  L.  1901,  213,  3  Purdy  Dig.  13th  ed.,  p.  3307,  §  154,  Cr. 
§  225,  applies  to  a  check  presented  to  the  drawee  bank  for  pay- 
ment, and  that  the  refusal  mentioned  does  not  contemplate  a 
tortious  refusal  to  return,  amounting  to  a  conversion,  the  pre- 
sentation for  acceptance  being  regarded  as  a  demand  for  accept- 
ance, which,  when  the  bill  is  retained  by  the  drawee,  implies  a 
demand  for  its  return  within  the  time  specified  by  the  statute, 
making  a  neglect  or  failure  to  return,  a  refusal  to  return.  Hence, 
where  a  drawee  bank  failed  to  return  checks  to  the  collecting 
bank  within  twenty-four  hours  after  their  delivery  to  it,  it  must 
be  deemed  to  have  accepted  the  checks,  and  is  liable  thereon  to 
the  holder. 

Edelman  vs.  Rams,  109  N.  Y.  Supp.  816,  April  10,  1908. 
Under  Laws  1897,  c.  612,  §  320,  the  complaint  in  an  action  on 
a  note  payable  to  the  order  of  the  maker,  must  allege  its  indorse- 
ment bv  him. 


REPORT 

OF  THE 

EXECUTIVE  COMMITTEE. 

To  the  President  and  Commissioners  attending  the  Eighteenth 
Annual  Conference  of  Commissioners  on  Uniform  State 
Laws: 

Your  Executive  Committee  would  respectfully  report: 

At  the  pleasant  and  successful  Seventeenth  Annual  Con- 
ference, held  at  Portland,  Maine,  August  22,  23  and  24,  1907, 
in  the  "State  of  Maine*'  room  in  the  Falmouth  Hotel,  with 
twenty-nine  states  and  territories  represented,  your  committee 
had  referred  to  it  the  following  matters : 

A.  The  Treasurer's  report  and  the  general  subject  of  tiie 
finances  of  the  Conference,  for  consideration  and  action. 

B.  To  make  an  appropriation  for  the  use  of  the  Committee  on 
Commercial  Law  for  printing  and  publishing  and  the  distri- 
bution of  the  draft  of  the  Act  to  Make  Uniform  the  Laws  of 
Partnership  with  appropriate  notes  to  each  section  of  the  draft, 
the  said  Act  to  be  dealt  with,  revised  and  amended  by  the  Com- 
mittee on  Commercial  Law,  with  the  aid  and  assistance  of  Dean 
Ames. 

C.  To  make  an  appropriation  in  its  discretion  for  the  use  of  the 
Committee  on  Commercial  Law  for  printing,  publication  and 
distribution  of  the  Negotiable  Instruments,  Sales  and  Ware- 
house Beceipts  Acts  in  separate  volumes,  with  appropriate  anno- 
tations, preface,  introduction,  lists  of  states  which  have  passed 
each  Act,  and  other  matters  that  the  Committee  on  Commercial 
Law  may  consider  proper. 

D.  The  requesting  each  Commissioner  to  make  a  special  effort 
to  secure  an  appropriation  from  his  state  legislature  to  continue 
the  important  work  in  which  the  Conference  is  engaged. 

E.  To  make  an  appropriation  in  its  discretion  for  the  use  of 
the  Committee  on  Commercial  Law  for  the  printing,  publication 
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and  distribution  of  the  third  tentative  draft  of  An  Act  to  Make 
Uniform  the  Laws  of  Bills  of  Lading,  to  be  dealt  with,  revised 
and  amended  by  the  committee,  with  the  aid  and  assistance  of 
Professor  Williston,  with  annotations,  appropriate  preface,  in- 
troduction and  other  matters  that  the  committee  may  consider 
proper. 

P.  To  make  an  appropriation  in  its  discretion  for  the  use  of 
the  Committee  on  Commercial  Law  for  the  printing,  publication 
and  distribution  of  the  second  draft  of  An  Act  to  Make  Uniform 
the  Laws  of  Cel^tificates  of  Stock,  to  be  dealt  with,  revised  and 
amended  with  the  aid  and  assistance  of  Professor  Williston,  with 
annotations,  appropriate  preface,  introduction  and  other  matters 
that  the  committee  may  consider  proper. 

Tour  committee  met  in  the  City  of  New  York,  in  the  oflBce  of 
Secretary  Charles  Thaddeus  Terry,  on  the  26th  day  of  January, 
1908,  and  in  the  City  of  New  Haven,  Connecticut,  on  the  22d 
day  of  May,  1908,  in  the  office  of  Treasurer  Talcott  H.  Russell. 
During  the  year  there  were  also  conferences  between  the  Chair- 
man of  the  committee  and  the  President,  Treasurer  and  Secre- 
tary of  the  Conference. 

The  committee  directed  the  following  circular  letter  drafted 
by  the  Chairman  and  Secretary,  with  the  approval  of  the  com- 
mittee, to  be  sent  to  the  Governor  of  each  state  and  territory, 
and  to  each  Commissioner  upon  the  roll  of  the  Conference : 

Philadelphia,  Pa.,  February  5, 1908. 

Honorable , 

Governor  of  the  State  of 


Sir  : — ^Thirty-nine  of  the  states  and  territories  of  the  union  and 
the  District  of  Columbia  have  appointed  Commissioners  to  pro- 
mote uniformity  in  legislation  throughout  the  various  states,  and 
many  of  such  states  have  made  appropriations  annually  or  other- 
wise to  defray  the  actual  traveling  and  other  necessary  expenses 
of  their  Commissioners.  Seventeen  annual  Conferences  of  the 
Commissioners  of  the  various  states  above  referred  to  have  been 
held — one  in  each  year  for  the  last  seventeen  years;  and  at  these 
Conferences  there  have  been  considered  the  most  important  of  the 
legal  subjects  upon  which  there  was  a  wide  divergence  between 
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the  laws  of  the  various  states.  These  Conferences  have  borne 
fruit.  The  National  Conference  of  Commissioners,  after  exhaus- 
tive study  and  discussion,  adopted  a  Uniform  Negotiable  Instru- 
ments bill,  and  the  Commissioners  from  the  various  states,  urging 
its  adoption  upon  their  respective  legislatures,  have  succeeded  in 
having  it  enacted  into  law  in  thirty-five  states  and  territories,  in- 
cluding the  District  of  Columbia,  with  the  good  results  to  the 
commercial  world  of  which  you  are  doubtless  aware. 

The  National  Conference  of  Commissioners  has  since  that  time 
had  under  study  and  discussion  uniform  bills  relating  to  ware- 
house receipts  and  to  sales  of  personal  property,  and  both  of  the 
bills  put  in  final  form  by  the  Conference  have  been  enacted  into 
law  in  various  states  of  the  union. 

These  drafts  of  proposed  acts  have  been  adopted  by  the  Con- 
ference only  after  years  of  study  upon  them,  and  only  after  they 
had  been  submitted  for  consideration  from  time  to  time,  during 
such  years  of  study,  to  jurists,  judges,  professors  of  law,  and  law- 
yers engaged  in  active  practice  throughout  the  country. 

The  Conference  has  now  under  consideration  uniform  laws  for 
bills  of  lading,  partnership  and  certificates  of  stock.  Its  work  is 
constantly  growing  in  importance  and  the  interest  and  attendance 
are  increasing.  The  work  of  the  Commission  is  done  for  the  bene- 
fit of  all,  the  Acts  prepared  being  sent  to  all  the  states. 

These  laws  affect  the  interests  of  railroads,  shippers,  bankers, 
and  business  men  throughout  the  nation  who  are  interested  in 
improving  the  present  condition. 

The  necessity  for  better  and  more  uniform  legislation  in 
matters  relating  to  commerce  was  one  of  the  most  potent  in- 
fluences leading  to  the  call  for  the  convention  which  framed  the 
United  States  Constitution,  and  it  is  universally  recognized  that 
nothing  could  more  powerfully  tend  to  unify  and  intimately  bind 
together  our  various  states  than  uniform  laws  in  commercial 
matters. 

No  argument  is  required  to  persuade  you  of  the  value  of  the 
work  done  by  the  Conference  of  such  Commissioners,  and  by  the 
direction  of  the  Conference  and  of  the  Executive  Committee  of 
the  same,  we  are  now  addressing  you  to  urge  that  you  lend  your 
good  offices  to  the  support  of  this  work  by  recommending  to  your 
legislature  the  passage  of  an  Act  enabling  you  to  appoint  Commis- 
sioners from  your  state,  which  Act  should  also,  if  we  may  be  in- 
dulged in  the  suggestion,  provide  for  a  modest  appropriation  to 
cover  the  expenses  of  your  Commissioners  and  a  proper  portion 
of  the  general  expenses  of  the  National  Conference.  If  your  state 
is  one  which  has  made  legislative  provision  for  the  appointment  of 
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such  Commissioners,  but  has  made  no  provision  for  payment  of 
their  expenses  or  a  proper  contribution  to  the  expenses  of  the 
National  Conference,  may  we  point  out  that  it  is  of  vital  import- 
ance, if  the  work  of  the  Commission  is  to  continue,  that  such  ap- 
propriations be  speedily  provided  by  adequate  legislative  provis- 
ion, A  form  of  statute  such  as  has  been  adopted  in  many  of  the 
states  is  enclosed  for  the  guidance  of  your  legislature  if  they  care 
to  use  it. 

May  we  beg  that  you  will  give  this  matter  your  attention,  and 
thus  assist  in  bringing  the  various  states  into  harmonious  legisla- 
tion on  subjects  of  importance  to  all.    Allow  us  to  remain, 

Very  respectfully  yours, 

Amasa  M.  Eaton,  President, 
John  C.  Eichberg,  Vice-President, 
Charles  Thaddeus  Te^ry,  Secretary, 
Talcott  H.  Eussbll,  Treasurer, 
William  H.  Staake,  Chairman, 
Francis  B.  James, 
Peter  W.  Meldrim, 

Executive  Committee, 

For  the  guidance  of  those  interested  in  the  objects  of  the  Con- 
ference of  Commissioners  on  Uniform  State  Laws  in  states 
where  there  are  no  Commissioners,  after  examining  the  laws 
under  which  these  Commissioners  are  appointed,  a  draft  of  a 
general  act  to  accomplish  the  desired  end  was  prepared.  This  is 
as  follows: 

An  Act  to  Establish  a  Board  of  Commissioners  for  the 
Promotion  of  Uniformity  of  Legislation  in  the 

United  States. 

It  is  enacted  by  the  Oeneral  Assembly  as  follows: 

Section.  1.  Within  thirty  days  after  the  passage  of  this 
act,  the  Governor  shall  appoint  three  suitable  persons  and  they 
and  their  successors  are  hereby  constituted  "  A  Board  of  Com- 
missioners for  the  Promotion  of  Uniformity  of  .Legislation  in 
the  United  States."  Any  vacancy  in  said  board  by  resignation, 
death  or  however  otherwise  arising,  shall  be  filled  by  the  appoint- 
ment by  the  Governor  of  a  suitable  person. 

Section  2.     It  shall  be  the  duty  of  said  Board  to  examine 
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the  subjects  of  marriage  and  divorce,  insolvency,  the  descent  and 
distribution  of  property,  the  execution  and  probate  of  wills  and 
other  subjects  upon  which  uniformity  of  legislation  in  the  various 
states  and  territories  of  the  union  is  desirable,  but  which  are  out- 
side the  jurisdiction  of  the  Congress  of  the  United  States;,  to 
confer  upon  these  matters  with  the  commissioners  appointed 
by  other  states  and  territories  for  the  same  purpose;  to  con- 
sider and  draft  uniform  laws  to  be  submitted  for  approval  and 
adoption  by  the  several  states;  and  generally  to  devise  and  recom- 
mend such  other  or  further  course  of  action  as  shall  accomplish 
the  purposes  of  this  act 

Section  3.  The  said  Board  of  Commissioners  shall  keep  a 
record  of  all  its*  transactions,  and  shall  at  the  ....  session  of 
the  legislature  in  each  year,  and  may  at  any  other  time,  make  a 
report  of  its  doings  and  of  its  recommendations  to  the  Greneral 
Assembly. 

Section  4.  No  member  of  said  Board  shall  receive  any 
compensation  for  his  services,  but  each  member  shall  be  repaid 
from  the  state  treasury  the  amount  of  his  actual  traveling  and 
other  necessary  expenses  incurred  in  the  discharge  of  his  ofiScial 
duty,  after  the  account  thereof  has  been  audited  by  said  Board 
and  by  the  State  Auditor.  The  said  Board  shall  keep  a  full 
account  of  its  expenditures  and  shall  report  it  in  each  annual 
report. 

Philadelphia,  February  5, 1908. 

Honorable , 

Commissioner  for 


Dear  Sir  : — I  enclose  you  copy  of  circular  letter  mailed  to  the 
Governor  of  your  State. 

Will  you,  with  your  fellow  commissioners,  kindly  co-operate 
in  carrying  into  effect  the  matters  referred  to  in  the  letter, 
obliging 

Very  respectfully  yours, 

William  H.  Staake, 

Chairman  of  Executive  Committee 
National  Conference  of  Commis- 
sioners on  Uniform  State  Laws. 
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The  circular  letter  to  the  Governor  of  each  state  and  the 
Bending  of  a  copy  to  each  State  Commissioner  was  in  pursuance 
of  a  resolution  of  the  Executive  Committee  at  the  meeting  on 
the  25th  day  of  January,  1908,  in  accordance  with  the  resolution 
passed  at  the  Seventeenth  Annual  Conference  referring  the  gen- 
eral subject  of  the  finances  of  the  Conference  for  consideration 
and  action  to  the  Executive  Committee. 

Governor  Lea,  of  Delaware,  replied  that  he 

^^  will  contribute  every  effort  possible  to  assist  in  the  desired  end." 
C.  V.  Porter,  Jr.,  private  secretary  to  the  Governor  of  Louisi- 
ana, replied : 

^^  I  will  refer  your  letter  to  the  Governor  on  his  return  and  feel 
sure  he  will  give  the  same  his  careful  consideration.'^ 

Governor  Crothers,  of  Maryland : 

"  I  am  in  receipt  of  your  circular  letter  of  February  5,  in  ref- 
erence to  the  matter  of  Uniform  State  Laws,  and  as  soon  as  I  am 
through  with  the  present  engagement  which  now  confronts  me,  I 
shall  be  glad  to  take  the  matter  up  and  consider  the  same.'* 

Governor  Chamberlain,  of  Oregon: 

"  I  am  in  receipt  of  your  circular  letter  of  the  15th  inst.,  hav- 
ing reference  to  the  purposes  of  the  Commissioners  on  the  Uni- 
form State  Laws.  I  heartily  approve  of  the  purposes  of  the 
Commissioners  and  will  take  pleasure  in  submitting  to  our  next 
legislature  the  question  of  providing  for  an  appropriation  to  cover 
the  expenses  of  the  Commissioners  from  this  State  and  a  proper 
proportion  of  the  general  expenses  of  the  National  Conference.'* 

Commissioner  Bromberg,  of  Alabama: 

"  I  have  tried  very  hard  before,  through  the  Alabama  State  Bar 
Association,  to  accomplish  the  adoption  of  the  legislation  referred 
to  in  your  communication  and  will  do  what  I  can  with  Governpr 
Comer.  Our  legislature,  however,  will  not  meet  again  for  nearly 
fpur  years." 

Commissioner  Ross,  of  Arizona: 

"There  will  be  no  legislative  assembly  in  this  territory  until 
January,  1909.  There  is  no  provision  under  the  present  law  for 
payment  of  the  expenses  of  members  of  the  Commission  on  Uni- 
fonnity  of  Legislation,  and  while  the  recommendation  which  you 
make  is  most  commendable  we  will  have  to  await  the  next  session 
of  the  legislature  to  secure  any  desired  amendment  of  the  present 
statute." 
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Commissioner  Browne,  of  Washington,  District  of  Columbia : 

"  I  will  be  glad  to  co-operate  in  carrying  into  effect  the  matters 
referred  to  in  the  letter." 

Commissioner  Richberg,  of  Illinois: 

"  At  the  last  session  of  the  legislature  I  had  a  bill  passed  for 
the  appointment  of  a  new  Board  of  Commissioners  in  place  of  the 
old,  but  the  Governor  has  not  as  yet  made  these  appointments. 
However,  the  appropriation  of  $500.00  for  expenses,  etc.,  was  not 
passed.  After  the  Governor  has  made  the  appointments  of  the 
new  Board  of  Commissioners  I  am  quite  sanguine  that  at  the  next 
session  of  the  legislature  an  appropriation  will  be  passed  so  that 
thereafter  the  great  State  of  Illinois,  which  has  not  one  dollar  of 
indebtedness,  may  not  be  behind  other  states  in  the  payment  of 
the  expenses  of  the  Conference." 

Commissioner  Talcott,  of  Indiana: 

"  1  will  take  this  matter  up  with  Governor  Hajily  the  next  time 
I  visit  Indianapolis  and  endeavor  to  have  the  matter  put  through 
the  next  legislature,  which  meets  in  January,  1909." 

Commissioner  Bates,  of  Michigan : 

"  Will  give  the  matter  attention  when  the  legislature  meets, 
which  Avill  not  be  until  next  year." 

Commissioner  Pattee,  of  Minnesota: 

^^  I  am  in  hearty  accord  with  your  work,  and  should  be  glad  to 
be  present  at  every  meeting,  and  take  part  in  the  preparatory 
work  and  investigation  necessary  for  the  preparation  of  bills,  and 
introduction  of  wise  legislation.  I  shall  be  glad  to  co-operate 
with  the  Governor  and  others  in  securing  this." 

Commissioner  Sullivan,  of  Mississippi : 

"  Circular  just  received  and  have  written  several  senators  ask- 
ing their  active  aid." 

Commissioner  Pound,  of  Nebraska : 

"In  September  last,  I  removed  permanently  to  Chicago  and 
am  no  longer  a  representative  of  Nebraska  in  the  Conference." 

Commissioner  Breckenridge,  of  Nebraska: 

"  I  am  obliged  to  you  for  the  enclosures  in  your  favor  of  Feb- 
ruary 15.  " 

Commissioner  Hotchkiss,  of  New  York : 

"  Our  law  in  this  state  is  very  similar  to  the  law  which  you 
propose.    Hence,  I  doubt  very  much  wliether  there  is  any  necessity 
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of  action  on  the  part  of  tlie  CoramissionerB  from  this  state.  Mr. 
Terry  and  I  recently  requested  the  Chairman  of  the  Ways  and 
Means  Committee  of  the  Assembly  to  insert  an  item  appropriat- 
ing $2500  toward  the  expenses  of  the  New  York  Commissioners 
between  May  31,  1908  and  May  31,  1910.  If  this  appropriation 
is  made,  it  will  not  be  difficult,  as  heretofore,  to  secure  an  allow- 
ance therefrom  toward  the  expenses  of  the  Conference  itself/' 

Commissioner  James,  of  Ohio : 

"  The  matters  will  receive  attention/* 

Commissioner  Johnson,  of  Rhode  Island : 

"There  has  been  a  hearing  on  the  matter  before  the  House 

Committee  on  Finance  which  Mr.  Eaton  attended.  I  will  do  all 
I  can  in  the  matter/* 

Hon.  Amasa  M.  Eaton,  Providence,  R  I. : 

"As  usual,  I  have  tried  this  winter  to  keep  myself  in  com- 
munication with  the  legislatures  holding  sessions,  with  a  view  to 
their  adoption  of  our  laws  or  the  appointment  of  Commissioners 
to  our  Conference,  if  none  are  yet  appointed,  etc. 

"As  to  Iowa,  the  legislature  adjourned  without  action  on  our 
Sales  Act  and  Warehouse  Receipts  Act. 

"Mr.  Hart  writes  me  from  New  Orleans  enclosing  a  letter 
from  J.  P.  Gunnison,  U.  S.  District  Judge,  Juneau,  Alaska,  say- 
ing he  will  call  the  attention  of  Hon.  Wilford  H.  Hoggatt,  Gov- 
ernor of  the  Territory,  to  the  fact  that  our  Conference  is  to  meet 
in  Seattle  next  August,  suggesting  that  he  appoint  some  members 
of  the  Alaskan  Bar  to  attend. 

"  Governor  Cummins,  of  Iowa,  has  appointed  as  additional 
Commissioners  from  Iowa,  Thomas  A.  Cheshire  and  J.  B.  Sul- 
livan, both  of  Des  Moines. 

"  In  Kentucky,  Mr.  Trabue  writes  me  they  are  too  much  taken 
up  with  *  Night  Riders,*  prohibition  and  a  senatorial  contest  to 
pay  any  attention  to  uniform  laws. 

"  In  New  Jersey,  Governor  Fort,  who  was  at  one  time  one  of 
our  number,  writes  me  that  Mr.  Bergen  has  introduced  an  Act  to 
revive  the  Commission. 

"  As  to  Rhode  Island,  I  am  pressing  both  our  Acts  and  Prof. 
Williston  is  coming  here  to-morrow  to  explain  them  to  the  House 
Judiciary  Committee. 

"As  to  South  Carolina,  Mr.  Mordecai  writes  me  that  the 
General  Assembly  has  adjourned  without  action  on  our  Acts. 

"  I  have  written  to  E.  B.  Taft,  Burlington,  Vermont,  who  at- 
tended our  Conference  in  Portland,  but  I  have  no  answer  from 
him. 
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^^  Virginia  comes  last  among  the  states  holding  legislative  ses- 
sions this  winter  and  was  tiie  first  to  act,  for  the  Warehouse  Re- 
ceipts Act  has  passed  hoth  houses.'^ 

Commissioner  Mordecai,  of  South  Carolina: 

"  The  matter  shall  have  attention/' 

Commissioner  Voorhees,  of  South  Dakota: 

'^  I  beg  to  advise  you  that  there  is  nothing  which  can  be  done  in 
South  Dakota  regarding  this  matter  during  the  present  year. 
The  sessions  of  the  legislature  of  South  Dakota  are  biennial.  No 
session  will  be  held  during  the  year  1908  and  the  next  session  will 
convene  early  in  January,  1909.  It  has  been  my  intention  to 
have  introduced  at  the  next  session  of  the  legislature  a  bill  in  the 
form  of  the  one  enclosed  in  your  letter." 

Commissioner  Frost,  of  Wisconsin : 

"  I  am  in  receipt  of  the  circular  in  regard  to  the  Uniform  State 
Laws  Committee  and  hope  the  bill,  of  which  you  enclosed  copy, 
will  be  presented  and  passed  by  the  next  Wisconsin  legislature. 
There  is,  however,  no  session  until  January,  1909.  Please  make  a 
note  to  call  this  matter  again  to  the  attention  of  the  Governor  of 
the  State  of  Wisconsin  next  January.  There  will  probably  be 
another  Governor  at  that  time  but,  in  any  case,  I  will  do  what  I 
can  to  favor  the  passage  of  such  an  act." 

At  this  same  meeting  (January  25,  1908),  it  was  resolved  to 
hold  the  Eighteenth  Annual  Conference  of  Commissioners  at 
Seattle,  in  the  State  of  Washington,  on  Friday,  August  21, 
Saturday,  August  22,  and  Monday,  August  24,  immediately  pre- 
ceding the  meeting  of  the  American  Bar  Association  on  Tuesday, 
August  25. 

Another  matter  which  engaged  the  attention  of  your  Executive 
Committee  was  the  financial  relationship  of  the  Commissioners 
with  the  American  Bar  Association.  The  Treasurer  of  that 
Association  believed  it  was  his  duty  to  pay  the  bills  of  the  Com- 
missioners upon  bills  first  certified  by  the  President  of  the  Con- 
ference and  submitted  to  him  and  then  to  be  paid  directly  by 
him  to  the  creditors;  while  our  Conference  took  the  position 
that  the  whole  amount  of  the  appropriation  should  be  paid  over 
to  our  Treasurer  to  be  used  by  him  for  the  payment  of  the  obli- 
gations of  the  Conference  under  the  regulations  of  the  Confer- 
ence, a  statement  of  all  expenditures  made  by  him  being  pre- 
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sented  to  the  Treasurer  of  the  Association  for  the  information 
of  its  members.  It  is  but  just  to  slate  that  the  Treasurer  of  the 
American  Bar  Association  was  treating  the  Conference  of  Com- 
missioners as  all  of  the  Committees  of  the  American  Bar  Asso- 
ciation were  treated  in  the  matter  of  expenditures.  By  resolu- 
tion of  the  Executive  Committee,  the  Chairman  was  directed  to 
communicate  with  the  members  of  the  Executive  Committee  of 
the  American  Bar  Association,  which  he  did,  as  follows: 

Room  648,  City  Hall, 

Philadelphia,  February  21,  1908. 

Dear  Sir: — I  am,  as  Chairman,  directed  by  the  Executive 
Committee  of  the  Conference  of  Commissioners  on  Uniform  State 
Laws  to  ask  the  members  of  the  Executive  Committee  of  the 
American  Bar  Association  to  adopt  a  rule  by  which  the  moneys 
appropriated  by  the  American  Bar  Association  may  be  sent  by  its 
treasurer  to  the  treasurer  of  the  Conference  as  a  whole  or  in  in- 
stalments as  he  has  the  ability  to  make  them,  for  payment  of  bills, 
subject  to  the  approval  of  the  Chairman  of  the  Executive  Com- 
mittee of  the  Conference  of  Commissioners  on  Uniform  State 
Laws. 

At  a  recent  meeting  of  our  Executive  Committee,  a  resolution 
^as  unanimously  adopted,  "  that  the  treasurer  of  the  Conference 
of  Commissioners  on  Uniform  State  Laws  furnish  for  the  infor- 
mation of  the  American  Bar  Association  to  its  treasurer,  a  state- 
ment of  the  expenditures  which  have  been  made  by  him  out  of 
the  moneys  generously  appropriated  by  that  Association  for  the 
use  of  the  Conference." 

The  American  Bar  Association  has  annually  appropriated  a 
certain  sum  to  the  Conference  on  Uniform  Laws.  This  financial 
year  I  understand  iiwe  hundred  dollars  was  appropriated,  subse- 
quently raised  to  seven  hundred  and  fifty  dollars.  It  is  to  be  pre- 
sumed that  the  Bar  Association  in  making  this  generous  gift 
desires  that  it  should  be  made  available  for  the  work  of  the  Con- 
ference in  such  a  way  as  shall  be  most  useful. 

I  am  advised  that  considerable  correspondence  has  taken  place 
between  the  treasurer  of  the  Conference  and  the  treasurer  of  the 
Bar  Association  on  this  subject.  As  treasurer  of  the  Conference 
he  took  the  position  that  the  money  so  appropriated  should  be 
paid  into  our  treasury  to  be  disbursed  by  us.  Mr.  Wadhams,  the 
treasurer  of  the  Bar  Association,  however,  claims  that  bills  must 
be  first  certified  by  our  President  and  submitted  to  him  and  then 

36 
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paid  directly  by  him  to  the  creditor.  This  gives  rise  to  compli- 
cations which  are  embarrassing.  It  is  by  no  means  a  question  of 
oflBcial  punctilio  merely. 

Our  treasurer,  deeming  it  his  duty  to  make  the  funds  so  appro- 
priated available  as  soon  as  possible,  has  caused  bills  to  be  immedi- 
ately certified  and  sent  to  Mr.  Wadhams. 

Mr.  Wadhams,  however,  has  not  been  able  to  "^ay  the  bills  so 
sent  to  him,  except  one  comparatively  small  bill,  as  he  informs 
our  treasurer  that  the  money  in  his  hands  has  been  used  for  other 
and  more  urgent  demands.  lie  thinks  that  he  will  ultimately 
have  sufficient  funds  to  meet  these  bills.  The  result  is  rather  awk- 
ward. Our  treasurer  does  not  know  when  Mr.  Wadham's  money 
will  be  available.  It  may  be  very  soon  and  it  may  be  at  a  remote 
period.  If  he  pays  the  bills  and  Mr.  Wadhams  should  also  pay 
them  there  would  be  double  payment  unless  they  acted  in  unison.  . 
If  he  pays  them  from  our  own  funds  the  bills  would  be  then  ex- 
tinguished, and  of  course  Mr.  Wadhams  would  then  not  be  able  to 
pay  the  creditor  directly. 

There  is  another  complication.  No  one  or  more  of  the  bills 
we  receive  ever  amounts  to  exactly  seven  hundred  and  fifty  dol- 
lars. It  is  either  somewhat  more  or  somewhat  less.  Mr.  Wad- 
hams' authority  is,  I  presume,  limited  to  the  amount  of  seven 
hundred  and  fifty  dollars,  and  therefore  the  money  in  his  hands 
cannot  be  made  fully  available  except  by  paying  a  portion  of  a 
bill,  which  so  far  our  treasurer  has  not  been  able  to  arrange. 

At  one  time  our  treasurer  says  he  tried  to  induce  Mr.  Wadhams 
to  send  the  checks  for  payment  of  bills,  even  though  payable  di- 
rectly to  the  creditor  through  his  hands,  in  order  that  he  might 
keep  track  of  the  payments,  but  in  practice  Mr.  Wadhams  has  not 
uniformly  complied  with  this  request. 

We  are  now  being  dunned  for  bills  which  have  been  approved 
and  sent  to  Mr.  Wadhams  for  payment.  It  is  somewhat  difficult 
to  explain  the  situation  in  such  a  way  that  a  creditor  will  be 
satisfied.  It  would  obviate  these  difficulties  if  Mr.  Wadhams 
could  be  authorized  and  directed  to  send  the  money  appropriated, 
as  soon  as  he  was  able  consistently  with  a  proper  regard  for  other 
demands,  to  our  treasurer.  He  would  then  feel  safe  in  paying  the 
bills  received  by  him  promptly,  knowing  that  we  would  be  reim- 
bursed by  the  Bar  Association. 

We  believe  all  of  our  officers  and  the  members  of  the  Executive 
Committee  are  members  of  the  American  Bar  Association,  and 
zealous  on  its  behalf.  We  do  not  believe  the  refusal  of  the  treas- 
urer of  the  Association  is  intended  as  a  reflection  upon  the  intel- 
ligence and  integrity  of  the  members  of  the  Conference  or  of  its 
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oflScers,  but  is  due  to  a  difference  in  opinion  as  to  a  matter  of 
administration. 

We  most  respectfully  contend  that  an  appropriation  to  the 
Conference  of  Commissioners  on  Uniform  State  Laws  should  be 
paid  to  the  treasurer  of  the  Conference,  to  be  used  by  him  for 
the  payment  of  its  obligations  under  the  regulations  of  the  Con- 
ference, a  statement  of  all  expenditures  made  by  him  to  be  pre- 
sented to  the  treasurer  of  the  Association  for  the  information  of 
its  members. 

Asking  your  favorable  consideration  of  this  request,  I  am, 

Very  respectfully  yours, 

William  H.  Staake, 

Chairman  of  the  Executive  Com- 
miiiee  of  the  Conference  of  Com- 
missioners  on  Uniform  State  Laws. 

As  the  result  of  the  request  made  to  the  Executive  Committee 
of  the  American  Bar  Association,  an  exception  was  made  in  favor 
of  the  Commissioners,  and  its  Treasurer  was  directed,  when  in 
funds,  to  pay  the  whole  amgunt  of  the  appropriation  to  the  Treas- 
urer of  the  Conference,  he,  in  compliance  with  the  resolution  of 
the  Executive  Committee,  to  furnish,  for  the  information  of  the 
American  Bar  Association,  to  its  Treasurer,  a  statement  of  the 
expenditures  which  have  been  made  by  him  out  of  the  moneys 
generously  appropriated  by  that  Association  for  the  use  of  the 
Conference. 

At  the  meeting  of  the  Committee  on  the  22d  day  of  May,  1908, 
at  New  Haven,  the  Committee  received  a  suggestion  that  the  Con- 
ference of  Commissioners  should  begin  a  day  or  two  earlier  than 
August  21;  but  in  view  of  the  notices  which  had  already  been 
sent  to  the  Commissioners  and  of  the  fact  that  many  of  them 
had  already  made  arrangements  in  accordance  with  such  notice, 
it  was  deemed  unwise  to  make  any  change  as  to  the  time  of 
meeting. 

At  a  meeting  of  the  Executive  Committee  of  the  American  Bar 
Association  an  additional  appropriation  of  $250  was  made  to  the 
Conference  of  Commissioners.  Later,  Treasurer  Frederick  E. 
Wadhams,  who  is  the  Secretary  of  the  New  York  Bar  Association, 
volunteered  to  secure  the  sum  of  $250  from  that  Association  for 
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the  Treasury  of  the  Conference  to  take  the  place  of  the  additional 
amount  from  the  American  Bar  Association.  Believing  that  this 
would  meet  with  tlie  approval  of  our  Conference,  he  did  secure 
the  appropriation,  and  your  committee  felt  that  fairness  required 
that  we  should  therefore  forego  the  payment  of  the  appropriation 
by  the  American  Bar  Association,  and  your  committee  directed 
its  Chairman  to  inform  the  Secretary  of  the  American  Bar  Asso- 
ciation that  in  view  of  the  appropriation  of  the  New  York  Bar 
Association,  it  would  not  object  to  the  reconsideration  of  the 
appropriation  by  the  Executive  Committee  of  the  American  Bar 
Association;  this  letter,  however,  to  be  accompanied  by  a  state- 
ment that  the  needs  of  the  Commission  were  very  great,  and  that 
it  was  only  because  of  the  peculiar  circumstances  of  the  case  that 
this  suggestion  was  made,  but  this  was  done  with  the  view  of  not 
establishing  a  precedent.  The  action  of  the  Committee  was  car- 
ried out  by  its  Chairman. 

Your  committee  was  of  the  opinion  that  in  view  of  the  then 
condition  of  the  Treasury,  it  could  net  afford  to  make  the  appro- 
priation to  the  Committee  on  Commercial  Law  for  the  printing  of 
the  annotated  acts  under  the  resolution  introduced  by  Chairman 
James,  of  that  Committee,  at  the  Seventeenth  Annual  Conference. 

In  accordance  with  the  other  resolutions  passed  at  the  last  (Con- 
ference, the  Chairman  of  the  Committee  submitted  to  its  members 
the  question  whether  or  not  they  would  give  to  Chairman  James, 
of  the  Committee  on  Commercial  Law,  authority  at  once  to  put 
into  the  hands  of  the  printer  the  third  tentative  draft  of  the  Bill 
of  Lading  Act,  the  second  tentative  draft  of  the  Certificate  of 
Stock  Act,  and  if  Dean  Ames  can  get  the  same  ready,  the  second 
tentative  draft  of  the  Partnership  Act.  All  the  members  of  the 
Committee  voted  to  give  Chairman  James  the  authority  requested, 
and  these  drafts  have  been  placed  by  the  Committee  on  Com- 
mercial Law  in  the  hands  of  all  the  members  of  the  Conference. 

The  expenditures  made  by  the  Treasurer  have  received  the 
approval  of  the  Executive  Committee. 

In  accordance  with  the  Constitution  and  Bv-laws  of  the  Con- 
ference,  the  Chairman  of  the  Executive  Committee  mailed  to 
each  Commissioner,  a  circular  letter  dated  July  15,  1908,  in  the 
following  form : 
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Office  of  the 

Chairman  of  the  Exegutivb  Committee, 

EooM  648,  City  Hall. 

Philadelphia,  Pa.,  July  15,  1908. 

Honorable , 

Commissioner  from  the  State  of 


Dear  Mr.  Commissioner: — Will  you  please  report  to  me 
promptly  on  the  receipt  of  this  communication  "  the  enactment 
of  any  laws,  or  the  filing  of  any  judicial  decisions  in  your  state, 
upon  the  subject  of  uniform  legislation  in  the  United  States," 
since  the  last  meeting  of  the  Commissioners  on  Uniform  State 
Laws,  at  Portland,  Maine,  August  22,  23  and  24,  1907. 

I  make  this  request  under  Section  1,  Article  4,  of  the  Consti- 
tution of  the  Commissioners  on  Uniform  State  Laws. 

I  also  advise  you  that  the  Conference  of  the  Commissioners 
will  take  place  in  the  City  of  Seattle,  Washington,  August  21,  22 
and  24, 1908,  beginning  at  10.00  A.  M.,  August  21.  It  is  desired 
that  every  Commissioner  shall  be  present  at  this  Conference.  You 
are  also  earnestly  requested  to  communicate  to  the  President,  the 
Honorable  Amasa  M.  Eaton,  Providence,  B.  I.,  any  matters  you 
may  have  before  you,  bearing  upon  the  objects  of  the  Conference 
of  Commissioners,  in  order  that  he  may  refer  to  them  in  his 
annual  address. 

The  Chairman  of  each  Committee  of  the  Conference  will  please 
prepare  a  report  and  (where  there  has  not  been  a  formal  meeting 
of  the  members  of  the  Committee,)  send  a  copy  of  the  report  to 
each  member  of  his  committee  in  order  to  afford  each  member  an 
ample  opportunity  to  approve  or  disapprove  of  the  report  before 
its  submission  to  the  Conference.  The  members  of  the  Executive 
Committee  will  meet  on  the  evening  of  Thursday,  August  20,  at 
8.30  P.  M.,  in  the  New  Washington  Hotel,  Seattle. 

Tour  prompt  attention  will  oblige 

Yours  very  truly, 

William  H.  Staake, 

Chairman  Executive  Committee, 

To  this  circular  letter  he  has  received  replies  to  the  inquiry 
contained  in  the  first  paragraph  that : 

In  Arizona  the  Uniform  Sales  Act  is  now  Chapter  99  of  the 
laws  of  1907. 
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In  the  state  of  Alabama  no  judicial  decisions  had  been  filed, 
but  the  Uniform  Negotiable  Instruments  Law  was  now  a  part  of 
the  Code  of  1908  of  that  state. 

In  the  State  of  Connecticut  there  were  two  decisions  concerning 
the  meaning  of  the  Negotiable  Instruments  Law:  (First)  John- 
son County  Savings  Bank  vs.  A.  C.  Walker,  79  Conn.  348,  in 
which  it  was  decided  that  in  case  negotiable  paper  is  shown  to 
have  been  obtained  by  fraud  or  to  have  been  given  for  an  illegal 
consideration,  the  burden  of  proof  is  upon  the  holder  to  prove 
that  he  has  no  knowledge  thereof  at  the  time  he  received  it; 
(Second)  Hopkins  v$,  Merrill,  79  Conn.  626,  in  which  it  was  de- 
cided that  under  the  Negotiable  Instruments  Law,  Section  4236 
of  the  Revised  Statutes  of  Connecticut,  evidence  is  not  admissible 
to  vary  the  contract  which  arises  from  unqualified  endorsement  of 
a  negotiable  promissory  note.  There  were  no  laws  enacted  upon 
the  subject  of  uniform  legislation  in  the  United  States. 

In  the  State  of  Louisiana  the  Uniform  Warehouse  Receipt  Law 
was  passed  without  any  amendment  and  will  become  effective  on 
Januarv  1,  1909.  The  Commissioners  from  that  state  also  sue- 
ceeded  in  passing  the  bill  for  the  compilation  and  publication  of 
divorce  statistics  recommended  by  the  Divorce  Congress.  The  bill 
for  the  compilation  of  marriage  statistics  passed  the  Senate,  but 
was  too  late  to  reach  the  House.  The  bill  for  reform  in  divorce 
procedure  was  reported  favorably  by  the  Senate  Judiciary  Com- 
mittee, but  failed  to  pass.  Through  tlie  activity  of  Commissioner 
Hart,  a  number  of  new  members  have  been  appointed  to  the  Con- 
ference from  several  states  and  territories.  Commissioner  Thorn- 
ton adds  to  his  reply  to  the  circular,  "  I  wish  to  add  in  justice  to 
Mr.  W.  0.  Hart,  that  the  passage  of  the  Warehouse  Receipt  Bill 
was  principally  due  to  his  insistent  efforts;  indeed,  I  think  that 
without  his  hard  work  the  bill  would  not  have  passed.^^  There 
were  no  judicial  decisions  in  the  State  of  Louisiana. 

Commissioner  James  Barr  Ames,  for  the  State  of  Massa- 
chusetts, reports  that  the  Uniform  Sales  Act  was  passed  at  the 
1908  session  of  the  Massachusetts  legislature;  and  he  reports  five 
judicial  decisions  during  the  year;  namely,  Toole  vs.  Crafts,  82 
N.  E.  Rep.  22,  construing  R.  L.  C  73,  Sec.  126;  City  of  New- 
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buryport  vs.  Fidelity  Mutual  Life  Insurance  Co.,  84  N.  E.  Eep. 
Ill,  construing  B.  L.  C  73,  Sec.  73 ;  Demelman  vs.  Brazier,  84 
N.  E.  Bep.  856,  construing  Sees.  83,  87,  et  seq.;  Stoifer  vs.  Cur- 
tis, 85  N.  E.  Bep.  180,  construing  Sec.  33 ;  and  Jennings  vs.  Law, 
85  N.  E.  Bep.  157,  under  Sees.  41,  42  and  43.  As  President 
Eaton,  in  his  report,  will  undoubtedly  refer  to  these  five  de- 
cisions, no  detailed  statement  of  them  is  made  in  this  report. 

Commissioner  Arnold,  of  Ohio,  reports  the  enactment  of  the 
Uniform  Warehouse  Beceipt  and  the  Uniform  Sales  Laws  as 
presented  by  the  Commissioners.  There  were  two  slight  amend- 
ments in  the  Uniform  Sales  Law  which  he  says  Chairman  James 
will  no  doubt  report  at  the  meeting  in  Seattle. 

As  to  judicial  decisions :  In  the  case  of  Bockfield  et  al.  vs.  The 
First  National  Bank,  77  Ohio  St.  311,  the  Supreme  Court  held 
that  a  party  who  endorses  a  note  before  delivery  is  an  endorser 
and  not  a  surety  or  co-maker,  as  was  the  law  formerly  in  Ohio. 

Commissioner  Staake,  of  Pennsylvania,  sent  to  President 
Eaton  the  report  of  a  judicial  decision  in  that  state  which  will 
appear  in  his  annual  address ;  namely,  Wisner  vs.  First  National 
Bank,  220  Pa.  221. 

The  Commissioners  of  Virginia  report  that  the  last  Assembly 
enacted  into  law  the  bill  concerning  warehouse  receipts,  and  the 
Sales  bill  would  in  all  pr.)bability  have  been  passed  but  for  the 
congestion  of  the  calendar  and  *  several  investigations  which 
blocked  much  legislation  which  would  have  otherwise  received 
attention. 

Commissioner  Eaton,  of  Bhode  Island,  reported  that  the  Ware- 
house Beceipts  and  Sales  Acts  had  been  enacted  in  that  state. 

Chancellor  Hall,  of  Vermont,  writes  that,  ^'  While  in  sympathy 
personally  with  your  work,  the  idea  is  a  plant  of  slow  growth  in 
our  state.^' 

In  the  following  states,  territories  and  districts,  the  Commis- 
sioners report  no  enactment  of  laws  since  the  last  meeting  of  the 
Commissioners  at  Portland,  Maine ;  namely :  California,  Connect- 
icut, District  of  Columbia,  Georgia,  Illinois,  Indiana,  Kansas, 
Maine,  Maryland,  Michigan,  Minnesota,  Missouri,  New  Hamp- 
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shire.  North  Dakota,  Oklahoma,  Pennsylvania,  South  Carolina, 
South  Dakota,  Texas,  Utah,  Vermont,  Virginia,  Washington, 
Wisconsin. 

In  California,  Connecticut,  Illinois,  Kansas,  Michigan,  New 
Hampshire,  Pennsylvania,  South  Dakota,  Washington  and  Wis- 
consin there  have  been  no  meetings  of  the  legislature  since  our 
meeting  in  1907. 

In  the  following  states,  etc.,  the  Commissioners  report  the  fil- 
ing of  no  judicial  decisions?  upon  the  subject  of  uniform  legisla- 
tion in  the  United  States  since  our  last  meeting : 

Alabama,  Arizona,  California,  District  of  Columbia,  Georgia^ 
Illinois,  Indiana,  Kansas,  Louisiana,  Maine,  Mar}4and,  Michi- 
gan, Minnesota,  Missouri,  New  Hampshire,  North  Dakota,  Okla- 
homa, South  Carolina,  South  Dakota,  Texas,  Utah,  Vermont, 
Virginia,  Washington,  Wisconsin. 

The  Chairman  has  received  no  replies  to  his  communication 
from  the  States  of  Arkansas,  Colorado,  Florida,  Mississippi,  Mon- 
tana, Nebraska,  New  Jersey,  New  Mexico  and  North  Carolina, 
save  that  Commissioner  Hotchkiss,  of  New  York,  advised  the 
Chairman  that  Commissioner  Terry,  of  that  state,  would  make, 
as  the  Chairman  knows  he  usually  does,  a  very  full  report  for  that 
state  which  will  undoubtedly  be  presented  at  this  Conference. 
This  report,  exhaustive  in  its  details,  covering  some  twenty-one 
pages,  has  been  handed  to  the  committee  and  in  condensed  form 
is  presented  as  part  of  this  report. 

Prom  the  State  of  Iowa,  the  Chairman  received  information 
that  Judge  McClain,  of  that  state,  was  in  Europe. 

Governor  Austin  L.  Crothers,  of  Maryland,  advised  your  Chair- 
man of  the  appointment  of  George  W.  Whitelock,  Baltimore; 
Jacob  Rohrback,  Frederick;  and  Lewin  W.  Wickes,  Chestertown, 
as  Commissioners  from  that  state,  and  your  Chairman  has  been 
advised  that  it  is  the  expectation  of  all  of  these  Commissioners 
to  be  in  attendance  at  the  Annual  Conference. 

President  Eaton  communicated  to  the  Chairman  of  the  com- 
mittee a  presentation  by  George  D.  Ayers,  of  Lincoln,  Nebraska, 
in  which  he  speaks  of  the  advantages  of  proceeding  under  Art. 
1,  Sec.  10,  of  the  United  States  Constitution,  in  the  matter  of 
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divorce,  and  it  is  believed  the  attention  of  the  Conference  will  be 
brought  to  this  communication. 

Since  the  last  meeting  of  the  Conference,  New  Mexico  has 
appointed  James  M.  Hervey,  Santa  F6 ;  James  G.  Fitch,  Socorro ; 
and  A.  A.  Freeman,  Carlsbad,  as  Commissioners. 

Oregon  has  appointed  H.  H.  Emmons,  of  Portland,  a  Com- 
missioner. 

Texas,  in  addition  to  W.  N.  Crook,  of  Beaumont,  has  appointed 
H.  M.  Garwood,  of  Houston;  Claude  Pollard,  of  Austin;  and  R. 
N.  Glass,  of  Texarkana:  Virginia,  J.  E.  Thrift,  of  Madison;  and 
Washington,  B.  G.  Hudson,  of  Tacoma,  in  the  place  of  Ira  P.  En- 
glehart,  of  North  Yakima.  Illinois,  in  addition  to  John  C.  Rich- 
berg  has  appointed  Oliver  A.  Harker,  University  of  Illinois, 
Champaign;  Ernst  Freund,  University  of  Chicago,  Chicago; 
Nathan  W.  MacChesney,  of  Chicago;  John  H.  Wigmore,  North- 
western Law  School,  Chicago.  Iowa  has  appointed  J.  B.  Sulli- 
van, Des  Moines  and  Thomas  A.  Cheshire,  Des  Moines. 

The  members  of  your  Executive  Committee  have  had  their  at- 
tention called  to  the  increased  interest  in  the  United  States  on  the 
subjects  of  indeterminate  sentence,  parole  and  adult  probation, 
and  would  recommend  to  the  Conference  the  reference  of  the  con- 
sideration of  these  subjects  to  the  proper  committee. 

Your  committee  has  received  a  copy  of  the  reprint  from  the 
American  Law  Review  of  the  valuable  paper  of  Commissioner 
Francis  B.  James  on  the  commercial  aspect  of  Uniform  State 
Laws;  also  a  copy  of  the  interesting  report  of  tlie  Committee  on 
Uniform  State  Laws  of  the  Pennsylvania  Bar  Association,  of 
which  our  fellow  Commipsioner  Walter  George  Smith  is  Chair- 
man; a  report  of  the  Board  of  Commissioners  of  Louisiana  for 
1907;  the  address  on  "  Uniformity  of  Legislation,"  being  a  paper 
read  before  the  Mississippi  Bar  Association  by  our  fellow  Commis- 
sioner W.  0.  Hart  on  May  9.  1907;  also  a  copy  of  the  communi- 
cation of  the  Bureau  of  the  Census  of  the  Department  of  Com- 
merce and  Labor  of  the  United  States,  on  the  legal  importance  of 
registration  of  birth  and  death,  a  copy  of  which  has  been  sent  to 
each  Commissioner;  also,  the  Uniform  Divorce  Act  as  reported 
by  the  Committee  on  Uniform  State  Laws  of  the  Pennsylvania 
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Bar  Association  at  Bedford  Springs,  Pennsylvania,  June  25, 1907, 
with  annotations  as  directed  by  the  Association,  which  was  pre- 
sented at  the  annual  meeting  of  the  Pennsylvania  Bar  Associa- 
tion in  June  of  the  present  year  by  the  Committee  on  Uniform 
State  Laws  of  that  Association,  which  undoubtedly  will  be  re- 
ferred to  in  the  report  of  the  Committee  on  Marriage  and  Divorce. 
The  members  of  the  Executive  Committee  trust  that  the  Con- 
ference of  the  Commissioners  held  in  the  City  of  Seattle,  in  the 
State  of  Washington,  will  create  an  increased  interest  in  the  sub- 
ject of  Uniform  State  Laws  throughout  the  states  of  the  great 
Northwest,  and  that  it  may  not  be  long  before  every  state,  terri- 
tory and  district  of  the  nation  will  be  regularly  represented  at 
the  annual  meetings  of  the  Conference  of  Commissioners. 
All  of  which  is 

Very  respectfully  submitted, 

William  H.  Staake,  Chairman, 
Francis  B.  James, 
Peter  W.  Meldrim, 
Talcott  H.  Eussell, 
Amasa  M.  Eaton, 
Charles  Thaddeus  Terry, 
W.  0.  Hart. 


REPORT 

OF  THK 

NEW  YORK  STATE  COMMISSIONERS  UPON  THE  ENACTMENT 
OF  ANY  LAWS  OR  THE  FILING  OF  ANY  JUDICIAL 
DECISIONS  UPON  THE  SUBJECT  OF  UNIFORM  STATE 
LEGISLATION  SINCE  THE  LAST  MEETING  OF  THE  COM- 
MISSIONERS. 

The  New  York  State  Commissioners  upon  the  uniformity  of 
laws  throughout  the  United  States  beg  to  report,  in  answer  to 
the  inquiry  of  the  Executive  Committee  as  to  the  enactment  of 
any  law  or  the  filing  of  any  judicial  decisions  upon  the  subject 
of  uniform  legislation,  in  the  year  last  passed,  as  follows: 

First:  In  the  last  session  of  the  New  York  state  legislature, 
no  further  acts  recommended  by  the  Conference  of  Commission- 
ers on  Uniform  State  Laws  were  enacted,  the  legislature  at  its 
previous  session  having  enacted  the  Warehouse  Beceipts  Bill. 

The  Negotiable  Instruments  Law  was  adopted  in  New  York 
on  May  19,  1897,  and  took  effect  October  1,  1897.  It  was 
amended  by  the  Laws  of  1898,  c.  338,  in  some  immaterial  par- 
ticulars, consisting,  for  the  most  part,  in  the  correction  of  typo- 
graphical errors  in  the  original  act,  and  in  no  respect  changing 
the  Negotiable  Instruments  Law  in  substance. 

The  only  amendment,  after  1898,  is  that  known  as  Chapter 
287  of  the  Laws  of  1904,  which  took  effect  September  1,  1904, 
and  which  provides  as  follows : 

"  Sec.  336.  Recovery  of  Forged  Check. — No  bank  shall  be 
liable  to  a  depositor  for  the  payment  of  a  forged  or  raised  check 
unless,  within  one  year  after  the  return  to  the  depositor  of  the 
voucher  for  such  payment,  such  depositor  shall  notify  the  bank 
that  the  check  so  paid  was  forged  or  raised." 

There  have  been  no  laws  enacted  in  New  York,  since  1904, 
modifying  or  in  any  way  affecting  the  Negotiable  Instruments 
Law. 

Note. — The  rcsi)octs  in  which  the  Negotiable  Instruments 
Law  was  modified  and  corrected  in  respect  of  clerical  errors  by 
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the  amendments  enacted  in  1898,  are  set  forth  in  detail  in  the 
report  of  the  New  York  State  Commission  to  this  Conference, 
embodied  in  the  printed  report  of  the  proceedings  of  the  Six- 
teenth Annual  Conference  of  Commissioners,  held  at  St.  Paul, 
Minnesota,  August  22,  24  and  25,  1906,  beginning  on  page  109 
thereof. 

Second :  Since  the  last  Conference  of  Commissioners,  held  in 
August,  1907,  there  have,  in  the  State  of  New  York,  been  alto- 
gether some  twenty  reported  decisions  under  the  Negotiable 
Instruments  Act.  In  none  of  these  decisions  does  the  court  lend 
its  assistance  to  the  cause  of  uniformity  of  state  legislation  by 
referring  to  the  efforts  of  the  various  states  in  this  regard,  and 
the  courts  scarcely  refer  to  the  fact  that  in  some  respects  the 
Negotiable  Instruments  Act  has  changed  the  common  law  on  the 
subject  under  consideration.  Furthermore,  it  is  significant  of 
the  fact  that  the  courts  do  not  seem  to  understand  the  efforts 
toward  uniformity  that  they  do  not  cite  or  refer,  as  they  might, 
to  decisions  of  other  states  with  respect  to  the  provisions  of  the 
corresponding  laws  of  other  states,  which  are  in  terras  the  same 
as  our  law. 

The  decisions  rendered  in  the  State  of  New  York,  under  the 
Negotiable  Instruments  Act,  are  briefly  outlined,  digested  and 
commented  upon  as  follows: 

In  the  case  of  English  vs.  Schlesinger,  105  N.  Y.  Supp.  989, 
which  was  an  action  upon  four  promissory  notes,  defendant  was 
accommodation  maker  of  the  notes,  which  were  delivered  to 
plaintiff.  There  was  some  conflict  as  to  whether  plaintiff  knew 
that  defendant  was  accommodation  maker.    Held: 

"  In  my  opinion  it  is  immaterial  whether  plaintiff  had  notice 
of  such  fact  or  not.  Section  55  of  the  Negotiable  Instruments 
Law  (Laws  1897,  p.  728,  c.  612)  provides:  *  An  accommoda- 
tion party  is  one  who  has  signed  the  instrument  as  maker, 
drawer,  acceptor  or  indorser,  without  receiving  value  therefor, 
and  for  the  purpose  of  lending  his  name  to  some  other  person. 
Such  a  person  is  liable  on  the  instrument  to  a  holder  for  value, 
notwithstanding  such  holder  at  the  time  of  taking  the  instru- 
ment knew  him  to  be  only  an  accommodation  party .^ 

"  The  very  puj-pose  of  the  accommodation  would  be  defeated 
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if  knowledge  of  the  fact  that  the  responsible  party  was  acting  as 
an  accommodation  were  a  good  defense  in  an  action  by  a  party 
who  parted  with  value,  relying  iijion  the  credit  of  the  accommo- 
dating party." 

In  Siegraeister  vs.  Lispenard  Realty  Co.,  107  N.  Y.  Supp.  158, 
a  check  was  given  contractors  to  pay  off  their  men,  on  the  sup- 
position that  the  architect's  certificate  had  been  obtained.  On 
discovery  that  the  certificate  had  in  fact  been  refused,  payment 
on  the  check  was  stopped.  On  the  evening  of  the  same  day,  the 
payees  negotiated  the  check  to  plaintiffs,  who  had  previously 
cashed  checks  for  the  payees,  but  had  no  definite  knowledge  as 
to  their  financial  responsibility.  The  payees  did  not  pay  off  their 
men  and  abandoned  the  work.  Held,  that  the  plaintiffs  were 
holders  in  due  course,  within  the  meaning  of  §§  91,  94,  95,  96, 
97  and  98. 

Church  vs,  Stevens,  107  N.  Y.  Supp.  310,  was  an  action  on  a 
lost  note.  Defendant  moved  to  dismiss  the  complaint  on  various 
grounds,  two  of  which  were:  (2)  failure  to  allege  specifically 
the  date  of  the  note,  except  the  year  1898;  (4)  the  failure  to 
exhibit  the  note  to  the  maker  when  demanding  payment.    Held: 

"  Moreover  the  absence  of  a  date  on  the  note  would  not  render 
it  invalid.    Neg.  Inst.  Law,  Laws  1897,  p.  723,  c.  612,  §  25. 

"  Furthermore,  in  answer  to  the  fourth  ground  urged  in  sup- 
port of  the  motion,  it  may  be  said  that  a  demand  note  is  deemed 
to  mature  and  to  become  due  at  the  time  of  delivery  by  the  maker 
to  the  payee  from  whom  payment  is  demanded,  t.  e,,  the  maker, 
as  required  by  the  statute.  Neg.  Inst.  Law,  Laws,  1897,  p.  737, 
c.  612,  §  134." 

In  Amsinck  vs.  Rogers,  189  N".  Y.  252,  the  appellants  were 
holders  of  the  instrument  in  suit  which  was  drawn  by  the  re- 
spondents to  their  own  order  upon  parties  in  Austria,  and  then 
endorsed  and  delivered  for  value  to  the  appellants.  The  bill  of 
exchange  was  not  paid  by  the  drawees  and  proper  notice  of  pro- 
test had  not  been  given.    The  instrument  was  as  follows : 

"  New  York,  Jan.  8,  1901. 
"  Exchange  for  £2058  6/8. 

"  On  demand  of  this  original  cheque  (duplicate  unpaid),  pay 
to  the  order  of  Rogers,  Brown  &  Company,  twenty-two  hundred 
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and  fifty-eiglit  pounds  G/8,  payable  at  rate  for  banker  cheque? 
on  London  value  received  and  cliarge  the  same  to  the  account  of 
pig-iron  per  S.  S.  Quarnero. 

"  Rogers,  Brovi^n  &  Co., 
'^  To  Mess.  A.  Herm.  Fraenckl  Soehne, 

"  Ruepgasse,  Vienna  ,  Austria. 
"  No.  75.^' 

It  was  held  that  this  was  a  foreign  bill  of  exchange  under  the 
Negotiable  Instruments  Law,  §§  210,  213  and  321. 

Siegal  vs.  Dubinsky,  56  Misc.  681,  involved  the  question,  what 
would  be  a  sufficient  notice  of  dishonor  under  the  Negotiable  In- 
struments Law . 

In  Bigelow  Co.  vs.  Automatic  Gas  Co.,  56  Misc.  389,  the  notes 
sued  on  were  given  by  the  defendant  corporation  to  the  plaintiff. 
It  seems  that  they  were  given  for  pre-existing  debts.  The  court 
said  at  page  391  as  follows: 

"  It  is  true  that  at  the  time  the  notes  were  given,  they  were  in 
payment  of  a  pre-existing  debt,  but  that  is  suflRcient  to  consti- 
tute value  under  Section  51  of  the  Negotiable  Instruments  Law." 

Schlesinger  vs.  Ijehmaier,  191  N.  Y.  69,  involved  the  simple 
question  of  usury. 

The  case  of  Hibbs  vs.  Brown,  190  N.  Y.  167,  is  an  interesting 
and  important  one,  but  we  have  not  space  to  comment  upon  it 
at  length.  It  turns  upon  the  negotiability  of  certain  bonds  and 
coupons  attached  thereto. 

In  the  case  of  Wallabout  Bank  vs.  Peyton,  123  App.  Div.  727, 
the  plaintiff  discounted  a  note  made  by  the  defendant  to  the 
order  of  one  Lake.  The  plaintiff  knew  that  the  note  had  been 
given  to  Lake  in  payment  of  an  insurance  premium.  The  bank 
applied  the  discount  to  a  note  due  the  same  day,  made  by  Lake. 
Held,  that  this  information  did  not  affect  the  bank^s  standing  as 
a  bona  fide  holder  and  for  value.    At  page  728,  the  court  said : 

"  The  plaintiff  was  a  holder  for  value.  True,  the  mere  placing 
of  the  proceeds  of  the  discount  to  the  credit  of  Lake  did  not 
make  it  such  a  holder.  But  the  proof  is  that  on  the  day  of  dis- 
count the  bank  held  a  note  of  Lake  due  on  that  day,  charged  to 
Lakers  account  and  the  account  was  made  good  at  that  time  by 
the  application  of  the  proceeds  from  the  discount  of  the  note  in 
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suit.     This  transaction  made  the  plaintiff  a  holder  for  value. 
(Neg.  Inst.  Law,  §51.)" 

In  the  case  of  Ward  vs.  City  Trust  Co.,  192  N.  Y.  61,  Umsted 
and  Kiefer  borrowed  $125,000  of  the  defendant  in  their  own 
names  and  for  their  own  benefit.  They  had  previously  arranged 
to  buy  the  Hartman  Company  for  $110,000,  which  the  defendant 
knew.  They  used  the  proceeds  of  the  loan  to  buy  the  stock  and 
then  pledged  it  as  collateral  to  secure  the  loan.  As  a  condition 
of  the  loan,  two  representatives  of  the  defendant  were  made 
directors  of  the  Hartman  Company.  No  part  of  the  proceeds  of 
the  loan  was  turned  over  to  the  Hartman  Company  or  used  for 
its  benefit.  Umsted  and  Kiefer  then  borrowed  $200,000  from 
the  Hanover  Bank,  which  was  secured  by  the  Hartman  Com- 
pany's note,  indorsed  by  Umsted  and  Kiefer  and  secured  by  all 
the  stock  of  the  Hartman  Company.  In  paying  over  the  pro- 
ceeds of  the  loan,  the  Hanover  Bank  gave  Umsted  a  check  for 
$125,000,  payable  to  the  Hartman  Company,  in  order  to  pay  the 
note  of  the  City  Trust  Company  and  redeem  the  stock,  and 
placed  the  remaining  $75,000  to  the  company's  credit.  Umsted 
indorsed  the  check  in  the  name  of  the  Hartman  Company  and 
delivered  it  to  the  City  Trust  Company  and  received  the  note 
and  stock.  The  Hartman  Company  received  no  consideration 
for  the  use  by  Umsted  of  the  check.  The  Hartman  Company 
became  bankrupt  and  plaintiff  sues  to  recover  back  the  money 
thus  appropriated.  Held,  that  the  defendant  did  not  get  good 
title  as  it  did  not  act  in  good  faith;  that  it  knew  that  Umsted 
was  using  the  company's  check  ^or  his  personal  obligation  and 
the  fact  that  Umsted  and  Kiefer  owned  the  entire  Company  was 
immaterial  where  creditors  were  concerned. 

The  case  of  Jurgens  vs.  Wiehmann,  124  App.  Div.  531,  was  an 
action  by  the  holder  of  a  check  on  a  bank  against  the  maker  and 
payee,  indorser.  The  former  did  not  answer.  The  point  was 
made  that  notice  of  dishonor  was  not  given  to  the  appellant  in 
time.    The  court  held,  page  532  : 

"The  evidence  is  that  the  plaintiff  endorsed  and  deposited 
the  check  in  his  bank  for  collection  on  July  28,  and  that  he  noti- 
fied the  appellant  by  telegraph  on  July  30  of  its  dishonor.    The 
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evidence  is  that  this  was  done  immediately  after  the  plaintiff 
had  received  notice  of  such  dishonor  from  his  bank.  By  §§  174 
and  175  of  the  Negotiable  Instruments  Law,  the  plaintiffs  bank 
had  until  the  day  following  the  dishonor  to  give  him  notice, 
which  would  be  July  29,  and  by  §  178  the  plaintiff  had  until  the 
day  following  notice  to  him  to  give  the  appellant  notice." 

The  judgment  was  affirmed. 

Sherman  vs,  Ecker,  et  al,  58  Misc.  456,  was  an  action  on  a 
promissory  note.  The  complaint  alleged  that  the  note  was  duly 
"  protested,"  and  that  due  notice  of  such  protest  was  given  to 
the  defendants.  Defendant,  an  indorser,  demurred  on  the 
ground  that  the  complaint  failed  to  state  that  notice  of  present- 
ment, demand  and  refusal  to  pay  was  given  to  the  defendants. 
Held,  p.  457 : 

"  The  statute  requires  notice  to  indorsers  of  presentment,  de- 
mand and  non-payment,  and  unless  the  allegation  is  incorporated 
in  the  complaint,  such  complaint  does  not  state  facts  sufficient 
to  constitute  a  cause  of  action  and  is  insufficient  on  demurrer. 
As  against  an  indorser,  an  averment  in  the  complaint  that  *  the 
note  was  protested  for  non-payment'  is  not  equivalent  to  an 
averment  that  the  note  was  presented  to  the  maker  and  payment 
refused,  since  a  protest  may  in  fact  have  been  made  and  yet  the 
note  not  have  been  presented  for  payment  to  the  maker." 

Reversed  in  110  Supp.  265  (see  infra). 

The  case  of  American  Seeding  Machine  Co.  vs.  Slocum,  58 
Misc.  458,  was  an  action  on  a  promissory  note  given  by  defen- 
dant to  one  Buckland  and  by  him  transferred  after  maturity  to 
the  plaintiff.  The  consideration  for  the  note  was  a  grain  drill. 
The  answer  set  up  as  a  defense  to  the  note  the  sale  of  the  drill, 
the  warranty  which  was  made  at  the  sale  and  its  breach.  Plain- 
tiffs claimed  that  this  should  have  been  set  up  as  a  counterclaim. 
Held,  at  p.  459 : 

"  It  is  argued  that  the  defense  of  a  breach  of  warrant)'  can 
only  be  alleged  as  a  counterclaim,  and,  failing  that,  the  defense 
must  fail;  because,  if  any  cause  of  action  for  a  breach  of  war- 
ranty existed,  it  was  the  breach  of  Buckland's  warranty,  and  not 
of  any  warranty  given  by  the  plaintiff. 

"We  do  not  think  the  position  of  the  plaintiff  well  taken. 
The  defense  pleaded  and  relied  on  by  the  defendant  grew  out  of 
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the  original  transaction,  for  which  the  note  was  given.  It  was 
not  based  upon  an  independent  and  separate  transaction.  The 
Negotiable  Instruments  Law  expressly  provided  (§97)  that  ^in 
tlie  hands  of  any  holder  other  than  a  holder  in  due  course,  a 
negotiable  instrument  is  subject  to  the  same  defenses  as  if  it 
were  not  negotiable.' 

''The  alleged  breach  of  warranty  was  fully  set  out  as  a  de- 
fense in  the  answer.  We  do  not  think  it  was  necessary  to  allege 
it  as  a  counterclaim.'^ 

Joveshof  vs.  Rockey,  58  Misc.  559,  was  an  action  on  two 
promissory  notes.  The  notes  were  made  by  the  defendant  Rockey 
payable  to  the  Pure  Drug  Company,  for  goods  which  were  to  be 
delivered  to  the  defendant,  but  never  were,  and  defendant  never 
received  any  consideration  of  the  notes.  The  drug  company  de- 
livered the  notes  to  Rossheim,  and  he  delivered  them  to  plaintiff 
in  part  payment  of  an  antecedent  indebtedness.  Defendant 
claims  no  consideration  for  the  notes.  The  judge  charged  that 
the  burden  was  on  defendant  to  prove  no  consideration.  Defen- 
dant contends  that  the  burden  was  on  the  plaintiff  to  prove  good 
faith  and  consideration.    The  court  heldj  at  p.  560 : 

"  Much  has  been  written  prior  and  subsequent  to  the  passage 
of  the  Negotiable  Instruments  Law  of  1897  on  this  point.  It 
seems  to  me  that  Mr.  Justice  Houghton,  writing  for  a  unanimous 
court  in  Mitchell  vs.  Baldwin,  88  App.  Div.  266,  lays  down  the 
rule  applicable  here.  'The  presumption  that  the  endorsee  of  a 
negotiable  note  is  a  bona  fide  holder  for  value  is  not  repelled 
merely  by  proof  that  the  paper,  as  between  the  immediate  parties, 
was  without  consideration.  (Harger  vs.  Worrall,  69  N.  Y.  370.) 
Nor  does  proof  that  the  proceeds  of  a  note,  intended  to  be  dis- 
counted, have  been  diverted  from  the  agreed  channel,  change  the 
rule.     (60  N.  Y.  85-87.)' 

"  Under  the  Negotiable  Instruments  Law,  consideration  is 
presumed  (§§  50,  51),  and  absence  or  failure  of  consideration  is 
a  defense  (§54)." 

Edelman  vs.  Rams,  58  Misc.  561,  is  an  action  on  a  promissory 
note  made  by  defendant,  payable  to  the  "order  of  myself." 
There  was  no  allegation  in  the  complaint  that  the  note  was  ever 
indorsed  by  the  maker,  the  defendant.  The  defendant  demurred 
to  the  complaint.  It  was  held,  at  p.  562 : 
37 
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"The  Negotiable  Instrumenta  Law  of  the  state  repealed  all 
prior  statutes  regarding  bills  and  notes  and  provides  by  Section 
320  thereof,  as  follows:  *A  negotiable  promissoiy  note  within 
the  meaning  of  this  act  is  an  unconditional  promise  in  writing 
made  by  one  person  to  another  signed  by  the  maker  engaging  to 
pay  on  demand  or  at  a  fixed  or  determinable  future  time,  a  sum 
certain  in  money  to  order  or  to  bearer.  Where  a  note  is  drawn  to 
the  maker^s  own  order,  it  is  not  complete  until  endorsed  by  him/ 
The  note  not  having  been  endorsed  by  the  defendant  was,  there- 
fore, incomplete  and  the  failure  of  the  complaint  to  allege  such 
indorsement  rendered  it  demurrable.'' 

In  the  case  of  Title  Guarantee  &  Trust  Co.  vs.  Haven,  111 

N.  Y.  Supp.  305,  the  plaintiff  paid  money  on  a  forged  check 

and  now  seeks  to  recover  the  money  so  paid  from  the  indorsee. 

Held: 

"The  plaintiff  guaranteed  when  it  paid  the  check  the  exist- 
ence of  the  drawer,  the  genuineness  of  his  signature  and  bis 
capacity  and  authority  to  draw  the  instrument.  (Negotiable 
Instruments  Law,  Laws  of  1897,  §  112,  c.  612,  p.  734.  V 

In  the  case  of  Hunter  vs.  Bacon,  111  N.  Y.  Supp.  820,  the 
defendant  was  a  member  of  the  firm  of  I.  N.  E.  Allen  &  Com- 
pany, which  became  interested  in  the  North  State  Lumber  Com- 
pany, Limited.  It  was  the  custom  for  the  First  National  Bank 
of  Durham,  North  Carolina,  to  allow  the  lumber  company  to 
overdraw  and  to  draw  on  Allen  &  Company  to  meet  these  over- 
drafts. Allen  sent  notes  in  suit  to  the  cashier  of  the  bank,  pay- 
able to  order  of  the  lumber  company,  and  signed  I.  N.  E.  Allen. 
Date,  time  of  payment  and  amounts  were  blank,  which  were  filled 
in  by  the  cashier  and  then  indorsed  by  the  lumber  company. 

Defendant  claimed  that  the  bank,  which  transferred  the  notes 
to  the  plaintiff  after  maturity,  was  not  a  bona  fide  holder.    Held: 

"  The  notes  purported  to  be  made  in  New  York  State,  and 
were  payable  there,  and  by  the  express  provisions  of  the  Nego- 
tiable Instruments  Law  (Laws  1897,  p.  719,  c.  612),  one  can 
be  a  holder  in  due  course  of  a  negotiable  instioiment  only  where 
the  instrument  is  'complete  and  regular  upon  its  face.'  This 
statutory  provision  is  but  a  codification  of  the  rule  of  the  law 
merchant,  which  was  that  a  party  buying  commercial  paper 
which  remains  in  some  essential  particular  incomplete  and  im- 
perfect, does  not  acquire  the  character  of  a  bona  fide  holder." 
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In  the  case  of  Iron  Clad  Manufacturing  Co.  vs.  Sackin,  110 
X.  Y.  Supp.  161,  a  note  made  by  Marx  and  Harper,  was  indorsed 
by  Sackin  and  delivered  to  plaintiff.  The  note  was  payable  at 
the  Bath  Beach  Branch  of  the  Jenkins  Trust  Co.  On  the  day  it 
was  due,  it  was  presented  at  the  main  office  of  Jenkins  Trust 
Company,  which  retained  the  note  and  sent  it  to  the  Bath  Beach 
Branch,  where  it  was  not  paid,  although  the  trust  company  had 
sufficient  funds  of  the  maker  to  pay  it.    Held,  on  p.  161 : 

"  But  I  think  the  presentation  of  the  note  on  tlie  day  on  which 
it  was  payable  at  the  main  office  of  the  Jenkins  Trust  Company 
was  sufficient.  The  defendants  quote  Section  122  of  the  Nego- 
tiable Instruments  Law  (Laws  of  1897,  p.  736,  c.  612)  : 

"  *  Presentment  for  payment  is  made  at  the  proper  place 
where  the  place  of  payment  is  specified  in  the  instrument  and  it 
is  there  presented.^ 

"There  is  but  one  Jenkins  Trust  Company,  one  president, 
secretary,  cashier  and  the  other  officers  recognized  by  law*. 
There  may  be  assistant  cashiers  or  tellers  at  the  branches,  but 
the  branches  are  not  separate  corporations.  The  corporation, 
Jenkins  Trust  Company,  had  the  money  of  the  makers  on  de- 
posit. It  makes  no  difference  where  the  company  received  it. 
The  corporation  was  responsible  no  matter  at  what  ^  branch '  it 
was  received.  If  the  note  had  been  presented  at  a  '  branch ' 
other  than  the  'branch^  named  on  the  face  of  the  note,  some 
question  might  arise,  but  in  this  case  the  note  was  presented  at 
the  main  office.    The  greater  includes  the  less.^' 

In  the  case  of  Rosenthal  vs.  Parsont,  110  Supp.  223,  the  de- 
fendant gave  a  check  to  a  person  by  mistake.  The  check  was 
delivered  to  plaintiff  as  a  loan  without  consideration.  Held,  p. 
224: 

"To  constitute  the  plaintiff  a  holder  in  due  course  he  must 
have  taken  the  check  in  good  faith  and  for  value.  (Negotiable 
Instruments  Law,  Laws  1897,  c.  612,  p.  732,  §  91,  subd.  3.)" 

In  the  case  of  Sherman  vs.  Ecker,  110  Supp.  265,  reviewing 
58  Misc.  456,  there  was  the  same  state  of  facts  as  in  Sherman  vs. 
Ecker,  68  Misc.  456,  and  it  was  held  that  the  decision  in  the 
lower  court  was  too  narrow  and  technical.  At  p.  266,  the  court 
said: 
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"  Section  160  of  the  Negotiable  iDstruments  Law  (Laws  1897, 
p.  739,  c.  612)  provides  that  an  indorser  to  whom  no  notice  of 
dishonor  has  been  given  is  discliarged.  Pleadings,  however,  must 
be  literally  construed.  As  we  have  seen,  the  complaint,  after 
apprising  the  defendants  of  the  fact  that  the  note  was  duly  pre- 
sented for  payment  at  the  time  and  place  designated  therein, 
and  payment  thereof  demanded  and  refused,  and  that  thereupon 
the  note  was  duly  protested,  then  goes  on  to  state  that  *  due 
notice  of  protest  was  duly  given  to  the  defendants  and  each  of 
them.*  The  term  '  protest*  includes,  in  a  popular  sense,  all  the 
steps  taken  to  fix  the  liability  of  an  indorser  upon  the  dishonor 
of  a  commercial  paper  to  which  he  is  a  party.  Where  it  is  neces- 
sary to  allege  notice  of  dishonor,  an  averment  that  due  notice 
was  given  is  sufficient.  The  word  *  duly  '  in  legal  parlance  means 
^  according  to  law  ^  and  does  not  relate  to  form  only,  but  includes 
form  and  substance  both." 

Third:    Since  the  last  Conference  of  Commissioners,  held  in 

August,  1907,  there  have  been  in  the  State  of  New  York  no 

reported  decisions  under  the  Warehouse  Receipts  Act. 

All  of  which  is  respectfully  submitted. 

Charles  Thaddeus  Terry, 
New  York  State  Commissioner  on  Uniform  State  Laws. 

Dated  New  York,  August  13, 1908. 
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COMMISSIONERS  ON  UNIFORM  STATE  LAWS.  AUGUST  19.  1907. 

TO  AUGUST  19,  1908. 

Receipts. 

1907. 

Aug.  19.    Cash  on  hand $125.82 

Sept.    3.     Appropriation  from  New  Jersey  Commis- 
sioners      100.00 

Oct.    14.    Contribution  from  State  of  Pennsylvania  300.00 
Nov.     4.    Contribution  from  State  of  Connecticut. .  300.00 

1908. 
Mar.  27.    Appropriation  from  New  York  State  Bar 

Association    250.00 

April   6.    Balance  of  $500  appropriation  from  Amer- 

lean  Bar  Association 295.90 

$1,371.72 

Expenditures, 
1907. 

Aug.  24.     C.  A.  Morrison  for  stenographic  work  at 

Portland  conference $50.00 

Dec.    24.    Amasa   M.   Eaton,   for   postage   and   ex- 

pressage  25.00 

1908. 
Jan.     3.    Tuttle,  Morehouse  &  Taylor,  for  printing 

letter  heads  10.00 

"      24.    Talcott  H.  Russell,  traveling  expenses  to 

committee  meeting  in  New  York 5.00 

Feb.     3.    Amasa  M.  Eaton,  traveling  expenses  to 

meeting  in  New  York 13.75 

Mar.  30.    Charles  P.  Young  Co.,  bill  of  May  6,  1907, 

for  printing 91.50 

30.  Lord  Baltimore  Press,  for  printing  750 
copies  of  the  proceedings  of  the  Seven- 
teenth Annual  Conference 121.90 

(1045) 
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1908. 
Mar.  30.     Gibson  ft  Perin  Co.,  for  printing  Bill  of 
Lading  and  Certificate  of  Stock  Acts, 

postals,  etc 191.08 

June    4.    Amasa  M.  Eaton,  traveling  expenses  at- 
tending meeting  in  New  Haven 7.50 

"     24.    Gibson  ft  Perin  Co.,  for  printing  third 
draft  Bill  of  Lading  and  Certificate  of 

Stock  Acts 177.85 

July     2.    Prof.   Samuel  Wil listen,   on   account  of 

work  done  on  Certificate  of  Stock  Act.  250.00 
28.     Francis    A.    Hoover,    for    stenographic 

work,  expenses,  stamps,  etc 79.10 

$1,022.68 


(( 


Balance  on  hand 1349.04 

Bills  Paid  by  American  Bar  Association. 
1907. 

Nov.     4.    Charles  A.  Morrison,  for  reporting  pro- 
ceedings of  Portland  Conference $204.10 

We  have  examined  the  foregoing  report  and  ffnd  it  correct  and 

supported  by  proper  vouchers. 

W.  0.  Hart, 

John  C.  Richberg, 

HiBAM  Glass, 

Committee, 
Seattle,  Wash.,  August  21,  1908. 


REPORT 

or  THE 

COMMITTEE  ON  COMMERCIAL  LAW. 

To  the  Commissioners  on  Uniform  State  Laws  in  National 
Conference: 

The  Committee  on  Commercial  Law  of  the  Commissioners  on 
Uniform  State  Laws  in  National  Conference  begs  leave  to  sub- 
mit the  following  report: 

I.      XJNIPORM  NBGOTIABLE  INSTRUMENTS  ACT. 

The  Uniform  Negotiable  Instruments  Act  has  now  been  en- 
acted by  thirty-one  (31)  states  and  four  (4)  territories,  a  total  of 
thirty- five  states  and  territories,  as  follows:  Alabama,  Arizona, 
Colorado,  Connecticut,  District  of  Columbia,  Florida,  Hawaii, 
Idaho,  Illinois,  Iowa,  Kansas,  Kentucky,  Louisiana,  Maryland, 
Massachusetts,  Michigan,  Missouri,  Montana,  Nebraska,  New  Jer- 
sey, New  Mexico,  New  York,  North  Carolina,  North  Dakota, 
Ohio,  Oregon,  Pennsylvania,  Rhode  Island,  Tennessee,  Utah,  Vir- 
ginia, Washington,  West  Virginia,  Wisconsin  and  Wyoming. 

It  will  thus  be  seen  that  the  Negotiable  Instruments  Act  has 
not  yet  been  enacted  by  fifteen  (15)  states  and  four  (4)  terri- 
tories, a  total  of  nineteen  (19)  states  and  territories,  as  follows: 
Alaska,  Arkansas,  California,  Delaware,  Georgia,  Indiana,  Maine, 
Minnesota,  Mississippi,  Nevada,  New  Hampshire,  Oklahoma, 
Porto  Eico,  Panama  Canal  Zone,  Philippines,  South  Carolina, 
South  Dakota,  Texas,  Vermont. 

Vigorous  efforts  should  be  made  during  the  coming  year  to 
secure  its  enactment  in  the  states  and  territories  in  which  it  has 
not  yet  been  enacted. 

The  courts  of  last  resort  of  the  various  states  are  now  showing 
a  tendency  to  follow  the  decisions  of  the  courts  of  last  resort  of 
other  states  upon  the  Uni&rm  Negotiable  Instruments  Act. 

(1047) 
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IT.     Uniform  Sales  Act. 

The  Uniform  Sales  Act  has  now  been  passed  in  six  (6)  states 
and  territories^  as  follows :  Arizona^  Connecticut^  Massachusetts, 
New  Jersey,  Ohio  and  Rhode  Island. 

It  was  passed  in  the  States  of  Massachusetts,  Ohio  and  Rhode . 
Island  since  the  last  meeting  of  the  Conference. 

III.    Uniform  Warehouse  Receipts  Act. 

The  Uniform  Warehouse  Receipts  Act  has  been  passed  in  ten 
(10)  states  as  follows:  Connecticut,  Illinois,  Iowa,  Louisiana, 
Massachusetts,  New  Jersey,  New  York,  Ohio,  Rhode  Island  and 
Virginia. 

It  was  passed  in  the  States  of  Louisiana,  Ohio,  Rhode  Island 
and  Virginia  since  the  last  meeting  of  the  Conference. 

IV.    Uniform  Partnership  Act. 

In  1902  Dean  James  Barr  Ames  volunteered  his  services  to  the 
Committee  on  Commercial  Law  to  draft  a  Uniform  Partnership 
Act.  At  the  meeting  of  the  Commissioners  on  Uniform  State 
liaws  at  Narragansett  Pier,  August  18,  1905,  the  Commissionei-s 
adopted  a  resolution  as  follows :  "  That  in  drawing  the  Partner- 
ship Code,  Professor  Ames  be  requested  to  draw  it  on  the  lines  of 
the  mercantile  theory  of  partnership.''  At  the  meeting  of  the 
Commissioners  on  Uniform  State  Laws  at  St.  Paul,  Minn.,  Au- 
gust 22,  1906,  Dean  Ames  submitted  a  first  tentative  draft  of  a 
Uniform  Partnership  Act.  Owing  to  the  press  of  other  business 
this  draft  has  not  yet  been  discussed  by  the  Committee  on  Com- 
mercial Law  or  the  Commissioners  on  Uniform  State  Laws.  At 
the  meeting  of  the  Commissioners  on  Uniform  State  Laws  at 
Portland,  Maine,  August  22,  1907,  a  resolution  was  adopted  re- 
questing Dean  Ames  to  prepare  notes  on  each  section  of  the  first 
tentative  draft  of  the  Uniform  Partnership  Act.  Dean  Ames 
now  finds  that  it  will  be  inexpedient  to  frame  the  Partnership 
Act  on  the  entity  principle  without  modification,  and  desires  the 
Commissioners  on  Uniform  State  Laws  to  reconsider  its  instruc- 
tions to  him.    Dean  Ames  will  fully  explain  the  subject  to  the 
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Conference,  and  the  committee  recommends  that  a  discussion  of 
the  Partnership  Act  be  postponed  for  another  year. 

V.    Uniform  Certificates  of  Stock  Act. 

It  is  recommended  that  the  Certificates  of  Stock  Act  be  thor- 
oughly and  exhaustively  discussed  and  considered  and  that,  if 
possible,  final  action  be  taken  thereon  at  the  present  meeting  of 
the  Commissioners. 

VI.    Uniform  Bills  of  Lading  Act. 

The  subject  of  Bills  of  Lading  has  received  much  consideration 
during  the  past  year  at  the  hands  of  shippers,  carriers,  bankers 
and  credit  men,  and  also  at  the  hands  of  the  Interstate  Commerce 
Commission.  It  has  been  estimated  that  bills  of  lading  are  issued 
annually  representing  a  value  of  twenty-five  billions  of  commo- 
dities, but  no  accurate  information  is  available  as  to  how  much  is 
represented  by  order  bills  of  lading  and  how  much  by  straight 
bills  of  lading.  It  has  been  estimated,  however,  that  the  banks 
annually  advance  five  billion  dollars  on  order  bills  of  lading. 
Heretofore,  it  has  been  the  almost  universal  practice  of  railroad 
companies  to  use  but  one  form  of  bill  of  lading,  with  a  provision 
that  if  the  word  "order"  be  written  before  the  name  of  the  con- 
signee that  such  bill  of  lading  becomes  an  order  bill  of  lading. 
This  practice  will  in  the  future  be  very  much  modified,  if  not  en- 
tirely abolished,  in  view  of  the  recent  order  of  the  Interstate  Com- 
merce Commission  of  June  27,  1908,  recommending  the  adop- 
tion of  two  standard  forms  of  bills  of  lading.  One  form  recom- 
mended is  an  order  bill  of  lading  printed  on  yellow  paper  8J 
inches  long  by  11  inches  wide,  and  in  which  the  word  "  Order  '^ 
will  be  in  print.  A  straight  bill  of  lading  is  to  be  of  the  same  size, 
printed  on  white  paper.  Both  the  order  bill  of  lading  and  the 
straight  bill  of  lading  are  to  be  subject  to  ten  conditions  printed 
on  the  back  thereof,  in  addition  to  the  conditions  printed  on  the 
face.  This  action  of  the  Interstate  Commerce  Commission  will 
undoubtedly  largely  augment  the  use  of  order  bills  of  lading  and 
also  greatly  increase  the  amount  of  money  advanced  by  bankers 
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on  order  bills  of  lading.  The  two  standard  forms  of  bills  of 
lading  formulated  by  the  Interstate  Commerce  Commission  are 
the  result  of  the  action  of  a  joint  committee  of  carriers  and  of 
certain  shipping  associations  in  oflBcial  territory.  It  is  believed 
by  the  Interstate  Commerce  Commission  that  their  recommenda- 
tions will  be  voluntarily  concurred  in  both  by  shippers  and  car- 
riers,  and  that  the  new  standard  forms  of  bills  of  lading  should 
be  fully  tested  in  practice.  The  order  of  the  Interstate  Commerce 
Commission  is  added  as  an  appendix  for  the  information  of  the 
Commissioners  in  perfecting  the  work  before  the  Conference  on 
State  Legislation.  Mr.  A.  P.  Burguin,  counsel  for  the  Pennsyl- 
vania Railroad  Co.  at  Pittsburg,  and  Mr.  P.  A.  Pamham,  counsel 
for  the  New  York,  New  Haven  and  Hartford  Railroad  Co.  at 
Boston,  Mass.,  have  been  counsel  for  the  joint  committee  above 
referred  to  on  behalf  of  the  railroads.  These  gentlemen  have  also 
appeared  before  the  Committee  on  Commercial  Law  of  the  Com- 
missioners on  Uniform  State  Laws  for  the  purpose  of  discussing 
the  first  tentative  draft  of  the  Bills  of  leading  Act  formulated  by 
the  Commissioners  on  Uniform  State  Laws.  They  have  ad- 
dressed a  communication  to  the  Committee  on  Commercial  Law 
of  this  Conference,  which  your  committee  has  embodied  in  this 
report  as  follows: 

"  The  third  draft  of  the  Bill  of  Lading  Act  has  been  the  sub- 
ject of  study  and  correspondence  by  and  between  members  of 
the  Uniform  Bill  of  Lading  Committee  and  their  counsel,  and 
was  discussed  at  their  meeting  in  New  York  on  July  30.  The 
committee,  as  you  know,  represents  all  the  railroads  in  the  official 
classification  territory,  namely,  east  of  the  Mississippi  and  north 
of  the  Potomac  and  Ohio  Rivers.  Much  interest  is  felt  in  the 
Act,  and  in  the  hope  that  it  may  be  perfected  as  far  as  possible 
the  committee  and  counsel  believe  that  final  action  by  tiie  Na- 
tional Conference  at  this  year's  meeting  would  be  undesirable, 
for  two  principal  reasons. 

"  You  know  that  the  form  of  bill  of  lading  has  been  the  sub- 
ject of  discussion  for  some  four  years,  and  final  agreement  has 
been  reached  by  the  shippers  and  carriers.  An  order  was  passed 
June  27  by  the  Interstate  Commerce  Commission  approving  the 
form,  recommending  its  adoption  in  official  classification  territory, 
and  expressing  the  hope  that  it  be  adopted  throughout  the  ooxm< 
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try.  It  is  now  expected  that  by  November  Ist  of  this  year  it  will 
be  put  in  use  by  all  the  railroads  in  official  classification  territory. 

"The  committee  think  that  the  final  determination  of  the 
form  of  your  proposed  Act  should  be  postponed  until  the  bill  of 
lading,  with  all  its  details,  has  been  perfected,  has  been  actually 
put  in  operation,  and  an  opportunity  has  been  given  to  induce  the 
Western  and  Southern  roads  to  adopt  it.  Certain  changes  should 
be  made  in  your  Act  to  conform  to  the  new  bill  of  lading.  The 
second  section  deals  particularly  with  the  form  and  would  need  re- 
vision in  some  particulars  which  we  do  not  seek  here  to  enum- 
erate. One  fact,  however,  is  that  there  will  hereafter  be  two 
distinct  forms  of  bill  of  lading,  one  for  order  shipments  and  one 
for  straight  shipments.  When  these  forms  are  in  use  certain 
changes  in  your  Act  will  be  obviously  desirable.  It  is  sufiScient  to 
say  on  this  point  that  while  the  form  and  various  incidents  of  the 
recent  bill  of  lading  are  undergoing  material  change,  it  is  inad- 
visable to  determine  the  form  of  an  Act  which  you  wish  adopted 
by  all  the  states,  and  which  will  be  out  of  date  in  less  than  a  year. 

"The  second  principal  objection  is  that  a  number  of  points 
have  been  discovered  of  more  or  less  importance  in  the  present 
draft  which  seem  to  require  revision.  We  have  all  been  so  busy 
with  the  form  of  the  new  bill  that  we  have  been  unable  to  give 
your  Act  the  thorough  attention  it  deserves,  and  have  not  as  yet 
determined  all  of  the  points  which  we  think  need  further  consid- 
eration. 

"  It  has  not  been  found  practicable  to  send  a  delegate  to  the 
Convention  this  year,  nor  has  it  been  thought  desirable  to  make 
such  partial  suggestions  as  were  now  feasible.  The  Bill  of  Lading 
Committee  and  counsel  would  prefer  to  present  their  suggestions 
as  a  whole,  and  with  definite  recommendations.  Possibly  this 
might  be  done  at  some  meeting  of  your  own  committee. 

"  In  view  of  the  above  considerations  it  was  voted  unanimously 
that  the  undersigned  be  delegated  in  the  name  of  the  committee 
to  write  you  requesting  postponement  of  final  action  until  another 
National  Conference,  and  to  accompany  the  request  with  an  out- 
line of  the  reasons.  This  letter  is  sent  you  in  pursuance  of  that 
vote  and  we  hope  that  it  will  receive  the  favorable  consideration 
of  yourself  and  the  Committee  on  Commercial  Law  and  of  the 
Conference  as  a  whole.^* 

The  Merchants'  Association  of  New  York  has  addressed  a  com- 
munication to  your  committee  upon  the  subject  of  the  third  tenta- 
tive draft  of  the  Bills  of  Lading  Act,  in  which  criticism  is  made  of 
Sec.  24  and  of  the  definition  of  value  contained  in  Sec.  50. 
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Sec.  24  refers  to  attachments.  The  underlying  principle  of  the 
sections  of  the  Sales  Act  on  Documents  of  Title,  the  Warehouse 
Receipts  Act,  Certificates  of  Stock  Act  and  Bills  of  Lading  Act  is 
that  these  documents  become  the  sole  representatives  of  the 
property  described  in  them,  and  that  they  should  be  given  the 
quality  of  negotiability.  Each  of  these  Acts  contained  an  identi- 
cal provision  on  the  same  subject-matter,  and  the  same  is  in  aid 
of  negotiability.  This  section  is  peculiarly  important  in  the  case 
of  negotiable  bills  of  lading  because  negotiable  bills  of  lading  are 
dealt  in  a  long  distance  from  the  physical  location  of  the  com- 
modity and  where  the  purchaser  or  bank  advancing  money  thereon 
has  no  opportunity  of  making  inquiry  as  to  the  existence  of 
attachments  or  executions.  A  similar  provision  of  the  Sales  Act 
was  more  frequently,  lengthily,  thoroughly  and  exhaustively  dis- 
cussed than  any  other  section  of  any  uniform  act  ever  discussed 
before  the  Commissioners.  Action  upon  the  Sales  Act  was  finally 
postponed  for  a  whole  year  for  the  sole  purpose  of  obtaining  the 
views  of  the  country  generally  upon  that  section.  After  a  delay 
of  a  whole  year  the  section  as  it  now  stands  was  finally  adopted 
by  the  unanimous  vote  of  all  states  represented  in  the  Conference, 
with  but  one  state  declining  to  vote.  Your  committee  believes 
Sec.  24  of  the  Third  Tentative  Bill  of  Lading  Act  should  stand  as 
it  is. 

The  definition  of  value  contained  in  Sec.  50  of  the  Bills  of 
Lading  Act  is  identical  with  similar  sections  in  the  Negotiable 
Instruments  Act,  Warehouse  Eeccipts  Act,  Sales  Act  and  Cer- 
tificates of  Stock  Act.  Your  committee  believes  that  this  defini- 
tion represents  the  sound  commercial  view  upon  the  subject.  In 
view  of  the  fact,  however,  that  the  definition  of  the  word  "  value  " 
has  never  been  fully  discussed  by  the  Conference,  your  committee 
believes  it  should  be  fully  discussed,  but  your  committee  is  in 
hopes  the  Conference  will  adhere  to  the  definition  as  given. 

While  the  third  tentative  draft  of  the  Bills  of  Ladinor  Act 
recognizes  the  negotiability  of  order  bills  of  lading,  yet,  it  does 
not  protect  a  bona  fide  purchaser  for  value  from  a  thief  or  finder. 
This  subject  has  never  been  fully  discussed  either  by  the  Com- 
mittee on  Commercial  Law  or  the  Commissioners  on  Uniform 
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State  Laws.  In  view  of  this  fact,  the  attitude  of  the  Committee 
on  Commercial  Law  of  the  American  Bar  Association  on  the  sub- 
ject of  warehouse  receipts  and  the  action  of  the  American  Bar 
Association  in  adopting  the  report  of  the  Committee  on  Commer- 
cial Law  of  that  body,  the  views  of  the  Committee  on  Commercial 
Law  of  the  American  Bar  Association  in  reference  to  Bills  of 
Lading,  and  the  very  recent  case  of  Hardie  vs,  E.  R.  Co.  (1907), 
118  Louisiana  254,  the  law  on  the  continent  of  Europe  and  the 
extensive  and  growing  use  of  order  bills  of  lading,  it  is  but  proper 
that  this  subject  should  be  fully  discussed  by  the  Commissioners 
on  Uniform  State  Laws  and  ample  time  taken  to  ascertain  the 
views  of  the  country  at  large  upon  this  vital  and  important  com- 
mercial subject.  In  view  of  the  foregoing  considerations  the  Com- 
mittee on  Commercial  Law  recommends  that  final  action  on  the 
Bills  of  Lading  Act  be  postponed  for  another  year. 

VII.    Uniform  Law  Governing  Common  Carriers. 

Hon.  Martin  A.  Knapp,  Chairman  of  the  Interstate  Commerce 
Commission,  in  an  argument  before  the  Committee  on  Interstate 
and  Foreign  Commerce  of  the  House  of  Representatives,  on 
March  25,  1908,  said: 

*^We  have  the  federal  law  and  we  have  the  laws  of  forty-six 
states.  I  do  not  know  of  any  subject  of  commercial  importance 
upon  which  there  is  such  a  great  variety  of  judicial  decisions,  or 
greater  conflict  of  authority  than  upon  the  question  of  carriers' 
liability." 

With  the  tremendous  volume  of  commodities  transported  over 
220,000  miles  of  railroads  and  countless  miles  of  water-ways, 
through  many  states,  and  the  failure  of  Congress  to  discharge  its 
full  constitutional  duty  to  regulate  interstate  commerce,  each  state 
has  undertaken  to  regulate  the  law  of  carriers,  and  these  laws  have 
been  recognized  as  applicable  where  they  do  not  unnecessarily 
and  directly  burden  interstate  commerce.  The  railroads  have 
attempted  to  overcome  in  part  the  diversity  of  state  laws  by  means 
of  a  cumbersome  bill  of  lading.  This  condition  has  also  forced 
the  Interstate  Commerce  Commission  to  encumber  the  two  forms 
of  bills  of  lading  recommended  by  that  body  with  numerous  con- 
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ditioDB  on  the  faoe  and  ten  on  the  back.  The  relation  between 
carrier  and  shipper  ought  to  be  well-defined  by  law,  and  be  the 
same  in  each  state.  If  this  were  accomplished,  a  clean  bill  of 
lading  would  be  possible,  especially  a  clean  order  bill  of  lading. 
A  negotiable  order  bill  of  lading  ought  to  be  as  clean  as  a  check, 
draft  or  promissory  note.  A  clean  order  bill  of  lading  is  very 
much  desired  by  shipper,  carrier  and  banker.  Mr.  Blewett  Lee,  a 
member  of  the  American  Bar  Association  and  general  attorney  for 
the  Illinois  Central  Railroad  Co.,  has  thus  expressed  himself  in  a 
letter  to  this  committee : 

"  I  have  no  doubt  an  Act  to  make  uniform  the  law  governing 
carriers  is  greatly  to  be  desired,  and  that  such  a  statute  well  drawn 
would  make  it  possible  to  rid  bills  of  lading  of  their  present  cum- 
bersome verbiage.  Such  a  statute  should  deal  with  the  matters 
which  are  now  covered  by  the  clauses  of  the  bill  of  lading,  and 
make  their  presence  upon  the  document  unnecessary.  As  the 
matter  stands  the  situation  is  complicated  by  the  fact  that  the 
clauses  of  the  bill  of  lading  are  often  void  in  some  states  and  not 
in  others,  so  that  the  effort  to  bring  about  uniformity  of  rule  by 
contract  is  not  very  successful.  With  a  proper  statute  a  clean 
bill  of  lading  would  be  both  possible  and  desirable. 

"  I  do  not  think  I  am  in  position  to  speak  for  the  carriers  upon 
the  question  of  an  act  to  make  uniform  the  law  governing  car- 
riers. Frankly,  I  think  that  the  present  confusion  of  the  law 
operates  rather  to  their  advantage  than  otherwise,  and  in  the 
present  state  of  popular  opinion,  a  statute  revising  the  rights  of 
carriers  might  do  them  scant  justice.  At  the  same  time,  from  the 
standpoint  of  the  lawyer  and  merchant,  uniformity  of  the  law  of 
carriers  is  so  much  to  be  desired  that  I  hope  the  Committee  on 
Commercial  Law  of  the  Commissioners  on  Uniform  State  Laws 
will  not  fail  to  make  an  earnest  effort  to  secure  it.  I  do  not  think 
they  ought  to  leave  the  subject  of  Commercial  Law  until  they 
have  dealt  with  at  least  tliose  topics  which  are  included  in  the 
commercial  codes  of  foreign  countries." 

Your  committee  therefore  recommends  that  a  resolution  be 
adopted  authorizing  the  Committee  on  Commercial  Law  to  pro- 
ceed with  the  formulation  of  a  first  tentative  draft  of  a  Uniform 
Carrier  Act,  and  that  the  committee  be  further  authorized  to 
employ  Mr.  Joseph  H.  Beale,  of  the  Harvard  Law  School,  as  its 
draftsman,  with  a  compensation  of  $1000.00,  to  be  payable  out  of 
any  available  funds  of  the  Commissioners  on  Uniform  State  Laws. 
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VIII.    Other  Work  of  the  Committee. 

The  Committee  on  Commercial  Law  also  reports  miscellaneous 
work  as  follows : 

(1)  Twenty-five  hundred  copies  of  the  Third  Tentative  Draft 
of  an  Act  to  Make  Uniform  the  Law  of  Bills  of  Lading  were 
printed  and  distributed  to  all  members  of  the  Conference  and 
about  four  hundred  leading  shippers,  carriers,  bankers,  lawyers, 
credit  men  and  numerous  commercial  bodies. 

(2)  Two  thousand  copies  of  the  Certificates  of  Stock  Act  were 
printed  and  distributed  to  all  members  of  the  Conference  and  four 
hundred  leading  shippers,  carriers,  bankers,  lawyers,  credit  men 
and  numerous  commercial  bodies. 

(3)  Four  hundred  postal  card  invitations  were  sent  to  promi- 
nent shippers,  carriers,  bankers,  lawyers,  credit  men  and  numerous 
commercial  bodies,  inviting  them  to  attend  a  meeting  of  the  Com- 
mittee on  Commercial  Law  at  the  New  Washington  Hotel,  Seattle, 
Washington,  August  20,  1908,  and  the  meeting  of  the  Commis- 
sioners on  Uniform  State  Laws  at  the  same  place  August  21,  22 
and  24,  1908. 

(4)  Other  and  further  correspondence  was  carried  on  and 
the  number  of  letters  received  would  number  about  three  hundred, 
and  the  number  of  letters  sent  out  about  the  same  number. 

(5)  Your  committee  has  also  been  represented  at  various  hear- 
ings, including  the  Interstate  Commerce  Commission,  for  the 
purpose  of  obtaining  general  information  for  use  of  the  Con- 
ference bearing  upon  the  subjects  now  pending  before  the  Com- 
missioners. 

Very  respectfully, 

Francis  B.  James,  Chairman; 
Talcott  H.  Russell, 
Walter  George  Smith, 
W.  0.  Hart, 
Chas.  Thaddeus  Terry, 

Committee. 
Seattle,  Washington,  Aug.  21,  1908. 
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No.  787. 

IN  THE  MATTER  OF  BILLS  OP  LADING. 

[Volume  14,  I.  C.  C.  R.,  pp. .] 


June  27,  1908. 


The  subject  of  bills  of  lading  considered  and  a  uniform  bill  of 
lading  recommended. 

Levy  Mayer  for  Illinois  Manufacturers'  Association  and  other 
commercial  organizations. 

George  P.  Brownell  for  Erie  Railroad  Company  and  other  car- 
riers in  Official  Classification  territory. 

Report  of  the  Commission. 
Knapp^  Chairman: 

This  is  a  proceeding  of  investigation  and  inquiry  instituted  by 
the  Commission  on  November  21,  1904.  Shortly  before  that 
date  numerous  petitions  were  received  from  the  Illinois  Manu- 
facturers' Association  and  other  commercial  organizations  in 
Official  Classification  territory,  complaining  of  the  proposed 
adoption  by  railroad  companies  operating  in  that  territory  of 
certain  changes  in  the  so-called  uniform  bill  of  lading  then  gener- 
ally used  in  the  transportation  of  freight  over  their  respective 
lines. 

To  inform  itself  concerning  the  controversy  brought  to  its  at- 
tention by  these  petitions  the  Commission  ordered  an  investiga- 
tion, and  the  first  hearing  was  had  on  the  fifth  and  sixth  days  of 
December,  1904.  It  appeared  at  that  time  that  the  matters  in 
question  were  the  proper  subject  for  negotiation  and  settlement 
between  the  various  conflicting  interests,  and  upon  the  suggestion 
of  the  Commission  a  joint  committee  of  shippers  and  carriers  was 

(1056) 
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appointed  to  formulate  a  suitable  bill  of  lading  and  report  the 
same  to  the  Commission.  During  the  year  1906  and  the  first 
months  of  1907  this  committee  held  numerous  conferences  and 
gave  to  the  subject  most  careful  attention.  On  June  14,  1907, 
they  made  a  report  to  the  Commission  and  submitted  a  bill  of 
lading  which  appears  to  have  been  agreed  upon  and  consented  to 
by  the  original  petitioners  and  by  substantially  all  carriers  in 
Official  Classification  territory.  The  Commission  was  thereupon 
asked  to  approve  this  bill  and  direct  its  adoption. 

In  order  that  the  matter  might  be  more  fully  considered  and 
other  shippers  and  carriers  have  opportunity  to  be  heard  before 
taking  action,  the  Commission  on  July  8,  1907,  made  a  supple- 
mental order,  reciting  the  proceedings  up  to  that  time,  provid- 
ing for  a  further  hearing  on  the  15th  of  October  following,  and 
requiring  carriers  to  whom  it  was  sent  to  show  cause  on  that  day 
why  the  proposed  bill  of  lading  should  not  be  approved  and  pre- 
scribed by  the  Commission  to  be  used  on  and  after  January  1, 
1908.  A  copy  of  this  order,  with  copies  of  the  proposed  bill  of 
lading  and  of  the  petition  of  the  Illinois  Manufacturers'  Associa- 
tion (the  other  petitions  being  similar  thereto),  was  thereupon 
mailed  to  all  railroad  companies  subject  to  the  act  to  regulate 
commerce,  so  far  as  they  were  known,  and  they  were  directed,  if 
they  desired  to  object  to  the  adoption  of  this  bill  of  lading,  to 
file  their  objections  in  writing  with  the  Commission  on  or  before 
the  16th  day  of  September,  1907. 

On  the  15th  of  October,  the  date  named  for  the  second  hearing, 
there  was  a  large  attendance  and  the  matter  was  discussed  at 
length  by  representatives  of  various  interests.  While  the  funda- 
mental features  of  the  bill  were  not  the  subject  of  much  dispute, 
there  was  considerable  conflict  of  views  and  demands  respecting 
certain  provisions  of  more  or  less  importance.  Some  concessions 
were  virtually  made  during  the  progress  of  the  hearing  and  other 
points  of  disagreement  were  reserved  for  further  consideration. 

Since  this  public  hearing,  and  from  time  to  time  down  to 
almost  the  present,  there  have  been  informal  conferences  with 
representatives  of  various  interests,  and  an  extensive  correspond- 
ence has  been  conducted,  all  with  the  view  of  reducing  differences 

38 
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to  a  minimum  and  securing  the  widest  possible  assent  to  a  bill 
of  lading  which  the  Commission  might  approve.  It  seems  quite 
unnecessary  to  mention  the  different  questions  which  have  been 
raised  or  to  review  the  argument  by  which  divergent  opinions 
have  been  supported.  While  the  efforts  of  the  committee  have 
resulted  in  close  approach  to  agreement,. at  least  so  far  as  con- 
cerns miscellaneous  freight  and  general  merchandise^  there  are  a 
few  points  upon  which  complete  accord  has  not  been  secured. 
Of  these^  the  principal  one  relates  to  the  construction  of  the  so- 
called  Carmack  amendment,  included  in  the  enactment  of  1906, 
and  that  question  will  doubtless  remain  unsettled  until  finally 
determined  by  the  courts.  There  are  also  some  special  interests 
which  are  not  altogether  satisfied  with  the  bill  in  its  present 
form.  Nevertheless,  the  degree  of  unanimity  attained  in  regard 
to  this  matter  is  proof  of  the  earnest  endeavor  of  the  committee 
to  reach  a  common  understanding,  and  amply  justifies  their  ap- 
pointment. The  Commission  has  been  measurably  relieved  from 
a  task  of  great  dij£culty  because  the  bill  as  now  submitted  rep- 
resents in  most,  if  not  all,  of  its  principal  features  a  virtual 
agreement  between  shippers  and  carriers. 

In  its  general  scope  as  well  as  its  detailed  provisions  this  bill 
does  not  differ  materially  from  the  one  assented  to  and  proposed 
to  the  Commission  in  June^  1907,  as  above  stated.  Such  changes 
as  have  been  made,  and  they  are  quite  numerous,  have  all  been 
in  the  direction  of  greater  simplicity  and  are  all  believed  to  be 
in  the  interest  of  the  shipping  public.  Aside  from  these  modifi- 
cations of  the  bill  as  submitted  a  year  ago,  another  change  has 
been  made  which  is  regarded  of  great  practical  value.  This 
change  consists  in  the  provision  of  two  forms  or  kinds  of  bills  of 
lading  in  place  of  the  single  form  now  and  heretofore  in  use; 
one  to  be  used  for  "order  consignments'*  and  the  other  for 
"  straight  consignments/*  as  those  terms  are  understood  in  com- 
mercial dealings.  These  two  forms  will  be  distinguished  by 
different  colors  and  each  will  contain  provisions  suited  to  its 
separate  purpose.  They  will  differ  only  on  the  face  side,  the  con- 
ditions printed  on  the  back  being  the  same  in  both  cases.  These 
differences  will  appear  upon  inspection  and  need  not  here  be 
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enumerated.  The  main  point  in  this  connection  is  that  the 
"  order  '^  bill  will  possess  a  certain  degree  of  negotiability,  while 
the  '*  straight "  bill  will  be  non-negotiable  and  is  to  be  so  stamped 
upon  its  face.  Moreover,  and  this  is  a  matter  of  consequence,  the 
order  bill  of  lading  will  be  required  to  be  surrendered  upon  or 
before  the  delivery  of  the  property  to  the  consignee.  It  is  believed 
that  this  plan  will  in  large  part  meet  the  requirements  of  the 
banking  concerns  of  the  country  which  advance  vast  sums  of 
money  upon  bills  of  lading  and  are  entitled  to  a  reasonable 
measure  of  protection. 

This  proposed  bill  of  lading — for  tlie  two  forms  may  be  con- 
sidered as  one  in  what  we  have  further  to  say — ^is  submitted  for 
adoption  by  the  carriers  and  use  by  the  shipping  public  with 
considerable  confidence.  It  is  not  claimed  to  be  perfect^  and 
experience  may  develop  the  need  of  further  modifications,  but  it 
represents  the  most  intelligent  and  exhaustive  efforts  of  those 
who  undertook  its  preparation  to  agree  upon  a  bill  of  lading 
which  should  be  reasonably  satisfactory  to  the  railroads  and  the 
public.  It  is,  of  course,  more  or  less  a  compromise  between  oppos- 
ing interests,  because  on  the  one  hand  it  imposes  obligations  of 
an  important  character  which  carriers  have  not  heretofore  as- 
sumed, and  on  the  other  retains  exemptions  to  which  some  ship- 
pers may  object,  and  perhaps  not  without  substantial  reason. 
As  we  are  advised,  it  is  in  some  respects  less  favorable  to  the 
shipper  than  the  local  laws  or  regulations  of  one  or  more  states, 
but  is  more  favorable  to  the  shipper  than  the  local  laws  or  regu- 
lations of  most  of  the  states.  On  the  whole,  it  is  believed  to  be 
the  best  adjustment  which  is  now  practicable  of  a  controversy  of 
long  standing  which  affects  the  business  interests  of  the  entire 
country. 

Whatever  criticisms  or  objections  may  be  advanced,  this  bill  of 
lading  is  concededly  a  great  improvement  upon  the  bills  now  in 
general  use.  Its  adoption,  we  are  persuaded,  will  be  a  long  step 
toward  uniformity,  simplicity  and  certainty.  It  will  likewise  be 
a  long  step  in  the  direction  of  fair  dealing  between  shipper  and 
carrier,  and  may  be  confidently  expected  to  remove  much  of  the 
confusion  which  now  exists  and  to  measurably  avoid  in  the  future 
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the  irregularities  and  injustice  which  have  heretofore  occurred. 
The  results  of  practical  operation  may  disclose  defects  not  at 
present  perceived,  and  further  adjudications  by  the  courts  may 
require  a  change  in  some  of  its  provisions^  but  we  believe  it 
should  be  given  an  honest  trial,  and  are  strongly  of  the  opinion 
that  it  will  be  found  fairly  suited  to  the  practical  needs  of  the 
business  commimity.  If  it  proves  otherwise  under  the  test  of 
experience  the  Commission  will  exercise  its  corrective  authority 
as  to  any  matter  within  its  jurisdiction. 

As  above  suggested,  this  bill  of  lading  is  designed  for  use  in 
connection  with  the  movement  of  miscellaneous  freight  and  gen- 
eral merchandise  and  as  a  substitute  for  the  bills  now  in  use  in 
the  carriage  of  this  description  of  property.  It  is  not  intended 
to  take  the  place  of  special  bills  of  lading  which  are  issued  on 
particular  commodities  of  such  a  nature  or  so  handled  as  to 
require  exceptional  provisions,  such  as  live  stock,  for  example, 
and  perhaps  perishable  property.  In  short,  this  bill  is  proposed 
as  a  uniform  or  standard  bill,  so  to  speak,  to  be  used  in  connection 
with  freight  articles  generally,  except  such  as  now  are  or  ought 
to  be  carried  under  special  conditions.  We  are  unable  from 
want  of  knowledge  to  indicate  just  what  commodities  fall  within 
this  exception,  much  less  to  determine  the  special  provisions 
suited  to  any  excepted  commodity,  and  therefore  do  not  attempt 
to  go  further  at  this  time  than  to  approve  of  what  may  be  called 
a  standard  bill  of  lading. 

Nor  do  we  undertake  to  prescribe  this  bill  of  lading  and  order 
its  adoption,  because  we  are  convinced  that  such  an  order  would 
exceed  our  authority.  Moreover,  the  situation  makes  no  demand 
for  a  positive  direction.  The  circumstances  under  which  the 
work  of  the  joint  committee  has  been  conducted  and  the  sub- 
stantial agreement  on  most  points  by  the  different  interests  con- 
cerned, to  say  nothing  of  direct  assurances  from  representatives 
of  the  carriers,  warrant  us  in  expecting  that  the  assenting  roads 
will  adopt  the  bill  upon  our  recommendation.  We  therefore 
assume  that  the  railroads  in  Official  Classification  territory,  whose 
proposed  action  was  the  subject  of  the  original  investigation,  will 
adopt  and  use  this  bill,  to  the  extent  indicated,  from  and  after 
the  date  named  for  that  purpose. 
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We  shall  also  expect  tliat  railroad  carriers  subject  to  the  act 
outside  of  Official  Classification  territory  will  adopt  and  use  this 
bill  of  lading  to  the  same  extent  and  from  and  after  the  same 
date.  There  may  be  peculiar  conditions  in  Western  and  Southern 
territory  which  require  some  modifications  of  or  additions  to 
this  standard  bill,  but  the  desirability  of  uniform  usage  is  so 
great  and  the  reasons  for  it  so  obvious  as  to  justify  the  expecta- 
tion that  carriers  in  Western  and  Southern  territory  will  adopt 
the  bill  in  question  to  the  fullest  extent  practicable  without 
abridging  any  just  privileges  which  their  shippers  now  enjoy. 

Accordingly  the  Commission  hereby  gives  approval  to  the  bill 
of  lading  annexed  to  this  report  and  made  a  part  thereof,  the 
" order'*  bill  and  "straight*'  bill  differing  only  on  the  front 
page,  the  conditions  printed  on  the  back  being  the  same  in  both 
cases,  and  recommends  its  adoption  and  use,  to  the  extent  above 
named,  by  all  carriers  subject  to  the  Act  to  Regulate  Commerce 
from  and  after  the  first  day  of  September,  1908.  The  interven- 
ing period  is  allowed  for  printing  new  bills  and  using  those  now 
on  hand.  As  indicated  by  the  "  Notes/*  there  are  minor  details 
which  will  be  arranged  by  the  uniform  bill  of  lading  committee 
and  should  also  be  adopted. 

It  should  be  distinctly  understood  that  this  approval  does  not 
imply  acceptance  by  the  Commission  of  any  construction  of  the 
Carmack  amendment  at  variance  with  its  apparent  purpose  and 
intent,  nor  will  the  general  recommendation  now  made  preclude 
the  Commission  from  passing  independent  judgment  upon  any 
provisions  in  this  bill  of  lading  which  may  be  drawn  in  question 
in  future  proceedings. 

An  appropriate  order  will  be  entered. 

Eailroad  Company. 

ORDER  BILL  OP  LADING — ORIGINAL. 

Received,  subject  to  classifications  and  tariffs  in  effect  on  the 

date  of  issue  of  this  original  bill  of  lading,  at 

190 . .,  from  the 

property  described  below,  in  apparent  good  order,  except  as  noted 
(contents   and  condition   of  contents   of  packages  unknown), 
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marked,  congigned  and  destined  as  indicated  below,  which  said 
company  agrees  to  carry  to  its  usual  place  of  delivery  at  said 
destination,  if  on  its  road,  otherwise  to  deliver  to  another  carrier 
on  the  route  to  said  destination.  It  is  mutually  agreed,  as  to 
each  carrier  of  all  or  any  of  said  property  over  all  or  any  portion 
of  said  route  to  destination,  and  as  to  each  party  at  any  time 
interested  in  all  or  any  of  said  property,  that  every  service  to  be 
performed  hereunder  shall  be  subject  to  all  the  conditions, 
whether  printed  or  written,  herein  contained  (including  con- 
ditions on  back  hereof)  and  which  are  agreed  to  by  the  shipper 
and  accepted  for  himself  and  his  assigns. 

The  surrender  of  this  original  order  bill  of  lading  properly 
indorsed  shall  be  required  before  the  delivery  of  the  property. 
Inspection  of  property  covered  by  this  bill  of  lading  will  not  be 
permitted  unless  provided  by  law  or  unless  permission  is  indorsed 
on  this  original  bill  of  lading  or  given  in  writing  by  the  shipper. 

N'oTBS. — ^The  foregoing  will  appear  on  the  front  or  first  page 
of  the  bill  of  lading. 

In  connection  with  the  name  of  the  party  to  whom  the  ship- 
ment is  consigned  the  words  "Order  of  shall  prominently 
appear  in  print,  thus : 


"Consigned  to  order  of, 


» 


The  bill  of  lading  is  to  be  signed  by  the  shipper  and  agent  of 
the  carrier  issuing  same,  and  space  shall  be  provided  for  this 
purpose. 

The  detail  arrangement  respecting  other  matters  that  custom- 
arily appear  on  the  face  of  the  bill  of  lading,  such  as  name  of 
destination,  car  numbers,  routing,  description  of  articles, 
weights,  etc.,  will  be  prescribed  by  the  uniform  bill  of  lading 
committee. 

The  size  of  the  bill  of  lading  shall  be  8^/^  inches  wide  by  11 
inches  long. 

Order  bills  of  lading  shall  be  printed  on  yellow  paper  for  con- 
venient distinction  from  bills  of  lading  covering  other  than 
'*  order  ^'  consignments. 
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Railroad  Company. 

BILL  OF  LADING — ORIOINAL — NOT  NEGOTIABLE. 

Heceived  subject  to  classifications  and  tariffs  in  effect  on  the 

date  of  issue  of  this  original  bill  of  lading  at 

190. .,  from the 

property  described  below,  in  apparent  good  order,  except  as  noted 
(contents  and  condition  of  contents  of  packages  unknown), 
marked,  consigned,  and  destined  as  indicated  below,  whic^  said 
company  agrees  to  carry  to  its  usual  place  of  delivery  at  said 
destination,  if  on  its  road,  otherwise  to  deliver  to  another  carrier 
on  the  route  to  said  destination.  It  is  mutually  agreed^  as  to  each 
carrier  of  all  or  any  of  said  property  over  all  or  any  portion  of 
said  route  to  destination,  and  as  to  each  party  at  any  time  in- 
terested in  all  or  any  of  said  property,  that  every  service  to  be 
performed  hereunder  shall  be  subject  to  all  the  conditions, 
whether  printed  or  written,  herein  contained  (including  condi- 
tions on  back  hereof)  and  which  are  agreed  to  by  the  shipper 
and  accepted  for  himself  and  his  assigns. 

Notes. — ^The  foregoing  will  appear  on  the  front  or  first  page 
of  the  bill  of  lading. 

The  bill  of  lading  is  to  be  signed  by  the  shipper  and  agent  of 
the  carrier  issuing  same,  and  space  shall  be  provided  for  this 
purpose. 

The  detail  arrangement  respecting  other  matters  that  cus- 
tomarily appear  on  the  face  of  the  bill  of  lading,  such  as  name 
of  destination,  car  numbers,  routing,  description  of  articles, 
weights,  etc.,  will  be  prescribed  by  the  uniform  bill  of  lading 
committee. 

The  size  of  the  bill  of  lading  shall  be  8^  inches  wide  by  11 
inches  long. 

Bills  of  lading  covering  what  may  be  termed  "  straight  con- 
signments," being  those  other  than  "  order  consignments,*'  shall 
be  printed  on  white  paper. 

Bills  of  lading  other  than  those  covering  ''order  consign- 
ments ^'  shall  be  stamped  ''  not  negotiable.'' 

The  following  conditions  will  appear  on  the  back  of  the  bill 
of  lading : 
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CONDITIONS 

Section  1.  The  carrier  or  party  in  possession  of  any  of  the 
property  herein  described  shall  be  liable  for  any  loss  thereof  or 
damage  thereto,  except  as  hereinafter  provided. 

No  carrier  or  party  in  possession  of  any  of  the  property  herein 
described  shall  be  liable  for  any  loss  thereof  or  damage  thereto 
or  delay  caused  by  the  act  of  God,  the  public  enemy,  quarantine, 
the  authority  of  law,  or  the  act  or  default  of  the  shipper  or 
owner,  or  for  differences  in  the  weights  of  grain,  seed,  or  other 
commodities  caused  by  natural  shrinkage  or  discrepancies  in 
elevator  weights.  For  loss,  damage,  or  delay  caused  by  fire  occur- 
ring after  forty-eight  hours  (exclusive  of  legal  holidays)  after 
notice  of  the  arrival  of  the  property  at  destination  or  at  port  of 
export  (if  intended  for  export)  has  been  duly  sent  or  given,  the 
carrier's  liability  shall  be  that  of  warehouseman  only.  Except 
in  case  of  negligence  of  the  carrier  or  party  in  possession  (and 
the  burden  to  prove  freedom  from  such  negligence  shall  be  on 
the  carrier  or  party  in  possession),  the  carrier  or  party  in  pos- 
session shall  not  be  liable  for  loss,  damage,  or  delay  occurring 
while  the  property  is  stopped  and  held  in  transit  upon  request 
of  the  shipper,  owner,  or  party  entitled  to  make  such  request; 
or  resulting  from  a  defect  or  vice  in  the  property  or  from  riots 
or  strikes.  When  in  accordance  with  general  custom,  on  account 
of  the  nature  of  the  property,  or  when  at  the  request  of  the  ship- 
per the  property  is  transported  in  open  cars,  the  carrier  or  party 
in  possession  (except  in  case  of  loss  or  damage  by  fire,  in  which 
case  the  liability  shall  be  the  same  as  though  the  property  had 
been  carried  in  closed  cars)  shall  be  liable  only  for  negligence, 
and  the  burden  to  prove  freedom  from  such  negligence  shall  be 
on  the  carrier  or  party  in  possession. 

Sec.  2.  In  issuing  this  bill  of  lading  this  company  agrees  to 
transport  only  over  its  own  line,  and  except  as  otherwise  pro- 
vided by  law  acts  only  as  agent  with  respect  to  the  portion  of  the 
route  beyond  its  own  line. 

No  carrier  shall  be  liable  for  loss,  damage,  or  injury  not  occur- 
ring on  its  own  road  or  its  portion  of  the  through  route,  nor 
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after  said  property  has  been  delivered  to  the  next  carrier,  except 
as  such  liability  is  or  may  be  imposed  by  law,  but  nothing  con- 
tained in  this  bill  of  lading  shall  be  deemed  to  exempt  the  initial 
carrier  from  any  such  liability  so  imposed. 

Seo.  3.  No  carrier  is  bound  to  transport  said  property  by 
any  particular  train  or  vessel,  or  in  time  for  any  particular  mar- 
ket or  otherwise  than  with  reasonable  dispatch,  unless  by  specific 
agreement  indorsed  hereon.  Every  carrier  shall  have  the  right 
in  case  of  physical  necessity  to  forward  said  property  by  any 
railroad  or  route  between  the  point  of  shipment  and  the  point 
of  destination;  but  if  such  diversion  shall  be  from  a  rail  to  a 
water  route  the  liability  of  the  carrier  shall  be  the  same  as  though 
the  entire  carriage  were  by  rail. 

The  amount  of  any  loss  or  damage  for  which  any  carrier  is 
liable  shall  be  computed  on  the  basis  of  the  value  of  the  property 
(being  the  bona  fide  invoice  price,  if  any,  to  the  consignee,  in- 
cluding the  freight  charges,  if  prepaid)  at  the  place  and  time 
of  shipment  under  this  bill  of  lading,  unless  a  lower  value  has 
been  represented  in  writing  by  the  shipper  or  has  been  agreed 
upon  or  is  determined  by  the  classification  of  tariffs  upon  which 
the  rate  is  based,  in  any  of  which  events  such  lower  value  shall 
be  the  maximum  amount  to  govern  such  computation,  whether 
or  not  such  loss  or  damage  occurs  from  negligence. 

Claims  for  loss,  damage,  or  delay  must  be  made  in  writing 
to  the  carrier  at  the  point  of  delivery  or  at  the  point  of  origin 
within  four  months  after  delivery  of  the  property,  or,  in  case 
of  failure  to  make  delivery,  then  within  four  months  after  a 
reasonable  time  for  delivery  has  elapsed.  Unless  claims  are  so 
made  the  carrier  shall  not  be  liable. 

Any  carrier  or  party  liable  on  account  of  loss  of  or  damage 
to  any  of  said  property  shall  have  the  full  benefit  of  any  insur- 
ance that  may  have  been  effected  upon  or  on  account  of  said 
property,  so  far  as  this  shall  not  avoid  the  policies  or  contracts 
of  insurance. 

Sec.  4.  All  property  shall  be  subject  to  necessary  cooperage 
and  baling  at  owner's  cost.  Each  carrier  over  whose  route  cotton 
is  to  be  transported  hereunder  shall  have  the  privilege,  at  its 
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own  cost  and  risk,  of  compressing  the  same  for  greater  conveni- 
ence in  handling  or  forwarding,  and  shall  not  be  held  responsible 
for  deviation  or  unavoidable  delays  in  procuring  such  compres- 
sion; Grain  in  bulk  consigned  to  a  point  where  there  is  a  rail- 
road, public,  or  licensed  elevator,  may  (unless  otherwise  expressly 
noted  herein,  and  then  if  it  is  not  promptly  unloaded)  be  there 
delivered  and  placed  with  other  grain  of  the  same  kind  and  grade 
without  respect  to  ownership,  and  if  so  delivered  shall  be  subject 
to  a  lien  for  elevator  charges  in  addition  io  all  other  charges 
hereunder. 

Sec.  5.  Property  not  removed  by  the  party  entitled  to  receive 
it  within  forty-eight  hours  (exclusive  of  legal  holidays)  after 
notice  of  its  arrival  has  been  duly  sent  or  given  may  be  kept  in 
car,  depot,  or  place  of  delivery  of  the  carrier,  or  warehouse, 
subject  to  a  reasonable  charge  for  storage  and  to  carrier's  re- 
sponsibility as  warehouseman  only,  or  may  be,  at  the  option  of 
the  carrier,  removed  to  and  stored  in  a  public  or  licensed  ware- 
house at  the  cost  of  the  owner  and  there  held  at  the  owner's  risk 
and  without  liability  on  the  part  of  the  carrier,  and  subject  to  a 
lien  for  all  freight  and  other  lawful  charges,  including  a  reason- 
able charge  for  storage. 

The  carrier  may  make  a  reasonable  charge  for  the  detention 
of  any  vessel  or  car,  or  for  the  use  of  tracks  after  the  car  has 
been  held  forty-eight  hours  (exclusive  of  legal  holidays),  for 
loading  or  unloading,  and  may  add  such  charge  to  all  other 
charges  hereunder  and  hold  such  property  subject  to  a  lien  there- 
for. Nothing  in  this  section  shall  be  construed  as  lessening  the 
time  allowed  by  law  or  as  setting  aside  any  local  rule  affecting 
car  service  or  storage. 

Property  destined  to  or  taken  from  a  station,  wharf,  or  land- 
ing at  which  there  is  no  regularly  appointed  agent  shall  be  en- 
tirely at  risk  of  owner  after  unloaded  from  cars  or  vessels  or 
until  loaded  into  cars  or  vessels,  and  when  received  from  or 
delivered  on  private  or  other  sidings,  wharves,  or  landings  shall 
be  at  owner's  risk  until  the  cars  are  attached  to  and  after  they 
are  detached  from  trains. 

Sec.  6.    No  carrier  will  carry  or  be  liable  in  any  way  for 
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any  documents,  specie,  or  for  any  articles  of  extraordinary  value 
not  specifically  rated  in  the  published  classification  or  tariffs, 
unless  a  special  agreement  to  do  so  and  a  stipulated  value  of  the 
articles  are  indorsed  hereon. 

Seo.  7.  Every  party,  whether  principal  or  agent,  shipping 
explosive  or  dangerous  goods,  without  previous  full  written  dis- 
closure to  the  carrier  of  their  nature,  shall  be  liable  for  all  loss 
or  damage  caused  thereby,  and  such  goods  may  be  warehoused 
at  owner's  risk  and  expense  or  destroyed  without  compensation. 

Seo.  8.  The  owner  or  consignee  shall  pay  the  freight  and 
all  other  lawful  charges  accruing  on  said  property,  and,  if  re- 
quired, shall  pay  the  same  before  delivery.  If  upon  inspection 
it  is  ascertained  that  the  articles  shipped  are  not  those  described 
in  this  bill  of  lading,  the  freight  charges  must  be  paid  upon  the 
articles  actually  shipped. 

Seo.  9.  Except  in  case  of  diversion  from  rail  to  water  route, 
which  is  provided  for  in  section  3  hereof,  if  all  or  any  part  of 
said  property  is  carried  by  water  over  any  part  of  said  route, 
such  water  carriage  shall  be  performed  subject  to  the  liabilities, 
limitations,  and  exemptions  provided  by  statute  and  to  the  con- 
ditions contained  in  this  bill  of  lading  not  inconsistent  with  such 
statutes  or  this  section,  and  subject  also  to  the  condition  that  no 
carrier  or  party  in  possession  shall  be  liable  for  any  loss  or 
damage  resulting  from  the  perils  of  the  lakes,  sea,  or  other 
waters;  or  from  explosion,  bursting  of  boilers,  breakage  of 
shafts,  or  any  latent  defect  in  hull,  machinery,  or  appurtenances ; 
or  from  collision,  stranding,  or  other  accidents  of  navigation,  or 
from  prolongation  of  the  voyage.  And  any  vessel  carrying  any 
or  all  of  the  property  herein  described  shall  have  the  liberty  to 
call  at  intermediate  ports,  to  tow  and  be  towed,  and  assist  vessels 
in  distress,  and  to  deviate  for  the  purpose  of  saving  life  or 
property. 

The  term  ''  water  carriage  "  in  this  section  shall  not  be  con- 
strued as  including  lighterage  across  rivers  or  in  lake  or  other 
harbors,  and  the  liability  for  such  lighterage  shall  be  governed 
by  the  other  sections  of  this  instrument. 

Seo.  10.    Any  alteration,  addition,  or  erasure  in  this  bill  of 
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lading  which  shall  be  made  without  an  indorsement  thereof 
hereon,  signed  by  the  agent  of  the  carrier  issuing  this  bill  of 
lading,  shall  be  without  effect,  and  this  bill  of  lading  shall  be 
enforceable  according  to  its  original  tenor. 

OEDER. 

At  a  General  Session  of  the  INTERSTATE  COMMERCE 
COMMISSION,  HELD  AT  its  office  in  Washington,  D.  C, 
ON  THE  27th  day  OF  JuNE,  A.  D.  1908. 

Present : 

Martin  A.  Knapp, 
JuDSON  C.  Clements, 
Charles  A.  Prouty, 
Francis  M.  Cockrell, 
Franklin  K.  Lane, 
Edgar  E.  Clark, 
James  S.  Harlan, 

Commissioners. 

No.  787. 
IN  THE  MATTER  OF  BILLS  OP  LADING, 

This  proceeding  having  been  instituted  by  the  Commission, 
and  full  investigation  of  the  matters  and  things  involved  hav- 
ing been  had,  and  the  Commission  having,  on  the  date  hereof, 
made  and  filed  a  report  containing  its  conclusions  thereon, 
which  said  report  is  hereby  referred  to  and  made  a  part  of  this 
order : 

It  is  ordered.  That  the  form  of  bill  of  lading  annexed  to  said 
report  and  forming  a  part  thereof,  be,  and  the  same  is  hereby, 
approved  and  its  adoption  and  use  recommended  from  and  after 
the  first  day  of  September,  1908,  as  stated  in  said  report. 

It  is  further  ordered.  That  a  copy  of  this  report  and  order  be 
forthwith  served  by  mail  upon  all  carriers  subject  to  the  Act  to 
regulate  commerce. 


REPORT 

OF  THS 

COMMITTEE  ON  MARRIAGE  AND  DIVORCE. 

To  the  Conference  of  Commissioners  on  Uniform  State  Laws: 
The  Committee  on  Marriage  and  Divorce  respectfully  reports : 
At  the  last  meeting  of  the  Conference  your  committee  called 
attention  to  the  fact  that  the  National  Divorce  Congress,  held  in 
the  City  of  Washington  in  February,  and  in  Philadelphia  in 
November,  1906,  adopted  a  resolution  expressing  its  earnest  hope 
that  some  suitable  effort  would  be  made  to  secure  uniform  mar- 
riage laws,  and  especially  a  uniform  marriage  license  law,  and 
recommended  the  matter  for  the  consideration  of  the  Commis- 
sioners on  Uniform  Siate  Laws. 

Your  committee  further  stated  that  it  had  made  some  progress 
in  the  work  preparatory  to  a  consideration  of  the  marriage  laws 
of  the  various  states  and  territories,  but  deemed  it  wiser  to  post- 
pone any  report  looking  towards  a  uniform  law  on  this  subject 
until  the  Conference  should  have  taken  action  on  the  proposed 
uniform  divorce  law. 

It  will  be  remembered  that  at  the  last  meeting  of  the  Confer- 
ence the  uniform  divorce  law  was  approved  by  this  Conference 
and  the  following  resolution  was  adopted : 

Resolved,  That  it  is  the  sense  of  this  Conference  that  the  Com- 
mittee on  Marriage  and  Divorce  take  up  actively  the  considera- 
tion of  the  question  of:  (1)  Family  Desertion  and  Non-support 
Law;  and  (2)  A  Law  Regulating  Marriage  and  Licenses  to 
Marry;  and  that  the  committee,  as  soon  as  may  be  possible, 
report  to  the  Conference  a  tentative  form  of  uniform  law  on 
each  of  those  subjects,  for  the  consideration  of  the  Conference. 

Your  committee  ha^i  accordingly  directed  its  attention  to  the 
consideration  of  these  two  subjects,  and  submits  herewith  ten- 
tative forms  of  uniform  laws  on  each  for  the  consideration  of  the 
Conference. 

(1069) 
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I.    As  TO  Family  Desertion  and  Non-support  Law. 

This  subject  has  received  very  careful  study  in  the  District  of 
Columbia,  and  the  committee  has  derived  the  greatest  assistance 
from  a  work  entitled  ^'  Family  Desertion  and  Non-support 
Laws  "  of  the  various  states,  made  in  connection  with  The  Asso- 
ciated Charities,  Washington,  D.  C,  by  William  H.  Baldwin, 
Esq.,  of  the  Board  of  Managers.  Besides  giving  a  careful  re- 
view of  the  various  points  involved,  Mr.  Baldwin  has  prepared 
a  digest  of  the  laws  of  the  different  states  bearing  upon  the 
offence  of  family  desertion.  The  subject  has  been  considered  by 
the  Associated  Charities  of  Boston,  by  the  Philadelphia  Society 
for  Organizing  Charity,  and  the  Charity  Organization  Society 
of  New  York. 

From  the  best  statistics  that  can  be  gathered  it  appears  that 
the  offence  is  increasing,  and  it  would  appear  that  it  is  due  to 
moral  rather  than  to  physical  causes.  Mr.  Baldwin  says  that 
the  facts  '^  go  to  show  that  the  usual  deserter  is  not  a  man  who 
is  physically  weak  or  ill  and  discouraged,  nor  desperate  because 
of  bad  housekeeping  or  his  wife's  ill  temper;  he  is  a  young,  able- 
bodied  man,  who  leaves  because  he  is  well  able  to  take  care  of 
himself  and  desires  to  indulge  a  selfish  or  vicious  impulse,  or  to 
avoid  ordinary  cares  or  some  unusual  trouble.^' 

It  follows,  therefore  that  the  offence  should  be  treated  as  a 
crime.  It  requires  no  argument  to  show  that  the  community  has 
an  interest  in  requiring  all  able-bodied  men,  who  have  assumed 
the  responsibility  of  family  cares,  to  contribute  to  the  support 
of  their  families. 

Besides  the  cases  where  husbands  desert  their  families,  there 
are  many  others  where,  without  desertion,  they  refuse  to  support 
them,  and  in  such  cases  also  the  community-  has  the  right  to 
intervene.  That  this  view  represents  the  common  sense  of  the 
American  people  appears  from  the  fact  that  in  forty-four  of  the 
fifty  states  and  territories  there  are  laws  making  non-support 
in  some  form  a  criminal  offence,  besides  Minnesota  where  the 
proceeding  resembles  that  for  such  an  offence.  In  some  of  the 
states  desertion  or  neglect  of  family  is  made  a  felony. 
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Mr.  Baldwin,  in  summing  up  the  requisites  of  a  good  law  upon 
this  subject,  makes  the  following  suggestions: 

1.  The  law  should  make  desertion  and  non-support  an  extra- 
ditable offence,  arguing  that  '^  a  civil  suit,  with  its  delays  and 
expense,  is  not  practically  available  when  a  man  has  little  or  no 
property,  as  is  the  case  with  most  of  those  whose  families  apply 
for  aid;  and  as  desertion  or  neglect  is  a  crime  in  that  it  springs 
from  a  moral  defect  and  robs  society  by  forcing  it  to  give  up 
some  of  its  resources  for  the  support  of  the  neglected  family,  it 
should  be  treated  as  a  crime  and  punished  accordingly/' 

Only  Iowa,  Minnesota,  Nevada,  Oregon,  Tennessee  and  Texas 
do  not  now  make  it  a  crime. 

That  the  offence  should  be  extraditable  follows  from  the  prox- 
imity of  the  border  lines  of  the  different  states  to  their  neigh- 
bors and  the  facility  of  transportation,  which  would  enable  the 
offender,  if  the  offence  be  not  extraditable,  to  be  immune  from 
punishment  by  .simply  removing  himself  beyond  the  jurisdiction. 

2.  The  offence  should  include  all  failure  to  furnish  needed 
support  whether  accompanied  by  desertion  or  not. 

Of  course,  it  is  not  iutended  to  make  the  law  apply  except  in 
the  cases  of  neglect  or  desertion  of  those  "  in  destitute  or  neces- 
sitous circumstances.  The  essence  of  criminality  is  leaving  the 
wife  in  want.'* 

3.  The  law  should  iuclude  the  wife  as  well  as  children  under 
sixteen  years  of  age. 

While  it  appears  that  there  are  times  when  the  wife  is  at  fault, 
the  best  statistics  indicate  that  this  occurs  only  in  about  one- 
sixth  of  the  whole  number  of  cases. 

4.  The  law  should  make  the  offence  include  desertion  or  neg- 
lect by  the  mother  of  children  in  destitute  circumstances  de- 
pendent on  her  for  support,  for  obvious  reasons. 

5.  The  law  should  permit  any  one  having  knowledge  of  the 
facts  to  start  an  action  against  a  man  for  non-support  by  making 
information  under  oath,  since  the  offence  is  against  the  com- 
munity as  well  as  against  the  deserted  wife  and  children. 

6.  The  same  information  that  would  be  groimd  for  proceedings 
in  any  other  criminal  case  should  be  permitted  here.    This  juris- 
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diction  should  be  given  to  justices  of  the  peace  or  other  court  of 
lowest  rank  which  is  always  in  session  and  in  which  no  unneces- 
sary fees  or  costs  must  be  paid.  The  resason  for  this  is  the  fact 
that  the  poor  should  not  be  compelled  either  to  wait  for  justice 
or  to  be  burdened  by  heavy  expense. 

7.  The  wife  should  be  a  competent  witness  and  be  obliged  to 
testify,  and  confidential  communications  between  her  and  her 
husband  on  this  subject  should  not  be  shut  out,  ''as  these  often 
reveal  the  husband^s  true  attitude  and  intention,  which  could 
not  be  so  well  determined  in  any  other  way.*^ 

8.  No  other  evidence  should  be  required  to  prove  the  marriage 
of  the  parties  than  would  be  required  in  a  civil  action ;  and  proof 
of  desertion  or  neglect  should  be  prima  fade  evidence  that  the 
action  is  wilful. 

9.  Conviction  should  be  required  only  when  the  husband  or 
parent  is  without  lawful  excuse,  or  without  just  cause,  "thus 
allowing  any  extenuating  circumstances  or  any  misconduct  of 
the  wife  or  children  to  be  fully  brought  out  and  taken  into 
account." 

10.  The  law  should  prescribe  as  a  penalty  imprisonment  and 
hard  labor,  with  or  without  a  sufiicient  fine.  "  Such  a  fine  is 
desirable  because  by  it  anything  which  may  happen  to  be  due  the 

man  or  in  his  possession  may  be  promptly  reached The 

main  deterrent  is  the  imprisonment  which  ....  should  always 
and  without  exception  be  at  hard  labor.  Simple  confinement 
has  no  terrors,  as  a  rule,  and  is  welcomed  by  many. 

11.  The  law  should  provide  for  release  from  custody  or  for 
suspension  of  sentence  on  giving  bond  for  support. 

12.  The  law  should  make  the  sum  which  the  court  fixes  payable 
to  the  wife  or  to  the  guardian  of  the  children,  or  to  a  trustee,  or 
third  party  appointed  by  the  court  as  the  circumstances  may 
require. 

13.  It  should  also  provide  that  anything  collected  from  a  fine 
or  on  the  forfeiture  of  a  bond  may  be  paid  in  whole  or  in  part 
to  the  wife  or  guardian,  as  is  now  the  case  in  Illinois,  Louisiana, 
Maryland,  Massachusetts,  New  York  City  and  Virginia,  or  to  a 
third  party  if  circumstances  require. 
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14.  It  may  also  provide  that  whatever  a  man  so  convicted  earns 
by  the  hard  labor  which  he  is  compelled  to  perform,  over  and 
above  the  cost  of  his  own  board  and  clothing,  shall  be  paid  over 
each  week  for  the  support  of  his  family. 

These  fourteen  suggestions  are  supported  in  Mr.  Baldwin^s 
book  by  various  arguments,  of  which  only  brief  hints  are  here 
given,  and  are  substantially  included  in  the  act  now  in  force  in 
the  District  of  Columbia.  This  act  has  been  taken  by  the  Com- 
mittee as  the  basis  for  a  tentative  draft  of  a  uniform  law,  which 
is  herewith  submitted  with  certain  annotations  for  the  considera- 
tion 6t  the  Conference. 

In  connection  with  the  above  suggestions  of  Mr.  Baldwin,  it 
may  be  noted  that  in  some  other  of  the  states,  probably  as  in 
Pennsylvania,  hard  labor  is  imposed  only  for  penitentiary  or 
reformatory  offences.  Therefore  each  state  must  legislate 
accordingly. 

The  committee  desires  it  to  be  understood  that  this  work  is 
merely  tentative,  and  the  individuals  composing  the  committee, 
although  signing  this  report,  reserve  to  themselves  entire  liberty 
of  action  in  criticising  or  changing  as  further  investigation  and 
conference  may  suggest. 

II.    A  Law  Reoulating  Marriages  and  Licenses  to  Marry. 

In  all  civilized  countries  marriage  is  regarded  as  a  matter  in 
which  the  state  has  so  much  interest  that  it  has  the  right  to 
enact  laws  relating  to  the  celebration  thereof. 

In  the  United  States,  while  there  is  a  complete  separation 
between  church  and  state  both  in  theory  and  in  practice,  in 
almost  every  other  matter  it  seems  an  anomaly  that  ministers  of 
any  religious  denomination  should  be  made  state  officers,  as  they 
are  practically,  for  the  purpose  of  solemnizing  marriages. 

In  New  England,  as  is  pointed  out  by  Professor  Howard, 
(11.  History  of  Matrimonial  Institutions,  page  127),  the  early 
colonial  laws  generally  required  that  all  marriages  should  be 
celebrated  before  a  justice  of  the  peace  or  other  magistrate, 
sometimes  under  penalty  of  nullity  for  those  solemnized  in  any 
other  way.  Marriage  was  regarded  as  a  civil  contract  and  the 
39 
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celebration  was  performed  by  a  civil  magistrate.  There  was 
Btiong  opposition  to  religious  ceremony^  and  in  Bhode  Island  it 
was  not  until  1733  that  ministers  and  elders  of  every  society  of 
the  denomination  of  Christians  were  permitted  to  join  persons 
in  marriage. 

In  New  York  and  in  New  Jersey  civil  marriages  were  recog- 
nized^ and  also  in  Pennsylvania  civil  and  religious  marriages 
were  of  equal  validity. 

In  the  southern  colonies  we  find  that  in  Virginia  the  religious 
marriage  ceremony  was  prescribed  by  law.  A  civil  celebration 
was  not  authorized  until  after  the  Revolution. 

In  Maryland  the  civil  ceremony  was  optional  until  1692,  when 
it  was  forbidden  to  members  of  the  Church  of  England^  and  in 
1777  it  was  entirely  abolished. 

In  North  Carolina,  South  Carolina  and  Georgia  either  mode 
of  celebration  was  permitted  from  the  first. 

It  has  been  said  that  ^^  owing  to  the  sparse  settlement  of  the 
colonies^  to  the  difiSculty  of  access  to  a  clergyman^  or  even  to  a 
civil  magistrate,  instances  of  marriage  by  mutual  consent  were 
very  frequent  in  colonial  times.  These  marriages  later  received 
judicial  recognition  under  the  name  of  common  law  marriages, 
which  were  divided  into  two  classes:  Marriages  per  verba  de 
preaenti,  and  marriages  per  verba  de  futuro,  followed  by  sub- 
sequent cohabitation  and  common  reputation  as  husband  and 
wife.  Such  marriages  have  been  a  source  of  much  vexatious 
litigation,  both  in  the  divorce  and  probate  courts;  but  by  recent 
legislation,  looking  to  publicity  and  registration  of  marriages, 
they  have  been  abolished  in  nearly  one-half  of  the  states  of  the 
union.*' 

The  foundations  of  the  marriage  laws  of  the  several  states 
were  laid  during  the  colonial  period.  Civil  and  religious  cele- 
brations are  now  everywhere  optional,  except  in  Maryland  and 
West  Virginia.  Nearly  every  state  requires  a  marriage  license 
and  provision  for  more  or  less  strict  method  of  registration. 

It  has  been  strongly  recommended  by  some  thinkers  that  all 
marriages,  whether  there  be  an  additional  religious  solemniza- 
tion or  not,  sliould  be  performed  before  a  civil  officer,  and,  other- 


REPORT  OF  COMMITTEE  ON  MAKBIAGB  AND  DIVOBOB.      1075 

wise,  should  be  invalid.  This  is  the  rule  in  some  foreign  coun- 
tries, and  it  may  be  of  interest  to  summarize  briefly  the  laws  of 
a  few  of  them,  which  is  the  more  readily  done  as  the  work  of  the 
Commissioner  of  Labor  has  put  at  the  disposal  of  the  committee 
a  careful  review  of  the  marriage  laws  of  various  European 
nations.    Thus  we  find: 

In  Austria  a  valid  marriage  requires  a  solemn  declaration  of 
the  mutual  consent  to  wed  and  the  subsequent  public  announce- 
ment thereof  as  prescribed  by  law.  To  legalize  marriage  it  must 
be  publicly  announced  on  three  Sundays  or  holidays  in  the  church 
of  the  district  where  the  parties  live.  If  they  live  in  different 
districts,  then  in  the  churches  of  both  districts.  Announcement 
is  made  by  the  minister  in  the  church. 

Declaration  of  consent  must  be  made  in  the  presence  of  two 
witnesses,  to  the  priest,  pastor  or  minister  of  one  or  both  of  the 
contracting  parties. 

Questions  affecting  the  legality  of  a  marriage  can  be  determ- 
ined only  by  the  civil  courts  of  the  district  where  the  parties 
live.  The  presumption  is  always  in  favor  of  the  validity  of  the 
marriage. 

In  England  and  Wales  marriage  is  regulated  by  statutes  of 
4  George  IV.,  c.  76,  and  6  and  7  William  IV.,  c.  85.  The  former 
regulates  marriage  within  the  Church  of  England,  but  was  in- 
tended to  be  of  universal  application,  Jews  and  Quakers  excepted, 
and  the  latter  was  passed  for  persons  belonging  to  denomina- 
tions other  than  the  Church  of  England. 

Under  the  first  statute  it  is  required  either  that  banns  be 
published  or  a  license  procured  from  the  proper  ecclesiastical 
authority  preliminary  to  the  marriage.  Under  the  second, 
parties  intending  to  be  married  may  proceed  either  by  certificate 
of  the  superintendent  registrar  of  the  district  without  license,  or 
by  such  certificate  with  license. 

In  case  of  publication  of  banns  seven  days'  notice  must  be 
given  to  the  clergyman,  specifying  names,  etc.  Banns  must  be 
published  on  three  successive  Sundays  in  the  church  of  the  parish. 
In  case  of  minors,  the  parents  must  give  consent. 

Licenses  may  be  granted  by  the  archbishop,  bishop  or  other 
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authority  for  the  celebration  within  the  church  of  the  pariah  in 
which  one  of  the  parties  shall  have  previously  resided  for  fifteen 
days,  but  a  special  license  may  be  granted  for  celebration  else- 
where. 

Where  marriage  is  celebrated  without  license  by  authority  of 
the  certificate  of  the  superintendent  registrar^  notice  must  be 
given  to  the  registrar  of  the  district  or  districts  where  the  parties 
have  previously  resided  for  seven  days,  which  notice  is  inscribed 
in  the  marriage  notice  book  open  to  public  inspection  at  all  rea- 
sonable times.  It  must  be  accompanied  by  a  declaration  as  to 
absence  of  impediment;  and  in  case  of  minors,  as  to  parental 
consent,  and  must  be  posted  conspicuously  in  the  registrar's 
oflSce  for  twenty-one  days. 

The  place  of  the  solemnization  of  the  marriage  must  in  all 
cases  be  stated  in  the  notice  and  certificate,  and  it  is  provided  by 
the  Acts  of  6  and  7  William  IV.,  c.  85,  that  in  the  case  of  persons 
wilfully  intermarrying  in  a  place  other  than  that  mentioned  in 
the  notice  and  certificate,  the  marriage  shall  be  null  and  void. 
This  applies  only  to  marriages  other  than  by  ecclesiastical  license 
or  publication  of  banns. 

All  marriages  must  be  solemnized  between  the  hours  of  8  A. 
M.  and  3  P.  M.,  and  when  upon  the  authority  of  a  registrar's 
certificate,  in  one  of  the  following  ways:  (1)  In  a  certified 
place  of  religious  worship,  registered  for  the  solemnization  of 
marriage;  in  which  case  the  registrar  of  the  district  and  two 
witnesses  must  be  present,  and  the  ceremony  must  include  the 
mutual  declaration  of  assent  by  the  parties,  and  a  disavowal  of 
any  impediment.  (2)  At  the  superintendent  registrar's  office, 
with  the  same  declaration,  but  not  necessarily  with  a  religious 
ceremony.  (3)  In  a  church,  according  to  the  usual  form,  the 
consent  of  the  minister  thereof  having  been  previously  obtained. 
(4)  According  to  the  usages  of  Jews  and  Quakers. 

The  officiating  person,  the  parties  married,  the  registrar  (when 
his  presence  is  required)  and  the  witnesses  must  all  sign  the 
record  of  the  marriage.  Returns  must  be  made  quarterly  to  the 
registrar-general. 

Civil  courts  had  no  jurisdiction  as  to  marriage  in  England  and 
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Wales  prior  to  the  statute  of  20  and  21  Victoria,  c.  85,  passed 
August  28,  1857,  when  the  English  court  for  divorce  and  matri- 
monial causes  was  instituted. 

In  Scotland  marriages  may  be  celebrated  either  in  churches  or 
private  houses  and  at  any  hour  of  the  day.  A  marriage  may  be 
constituted  by  declarations  made  by  the  man  and  the  woman  that 
they  presently  do  take  each  other  for  husband  and  wife.  These 
declarations  may  be  emitted  on  any  day,  at  any  time,  and  without 
the  presence  of  witnesses,  either  by  writing,  or  orally,  or  by 
signs,  and  in  any  form  that  is  clearly  expressive  of  intention. 
Such  a  marriage  is  as  effectual  to  all  intents  and  purposes  as  a 
public  marriage.  While  valid,  such  marriages  are  not  favored, 
and  the  parties  connected  with  them  are  subject  to  severe 
penalties. 

In  Ireland  the  hours  for  marriage  are  from  8  A.  M.  until  2 
P.  M.  The  presence  of  the  registrar  is  not  required,  but  there 
must  be  two  witnesses  present. 

Oerman  Empire. — Throughout  the  German  Empire  marriages 
may  be  celebrated  legally  only  by  the  civil  officer,  who  is  the 
registrar  of  births,  marriages  and  deaths,  of  the  community  where 
one  of  the  parties  lives.  The  officer  may  designate  any  other 
civil  officer  for  the  purpose,  but  this  designation  must  be  in 
writing. 

Announcement  must  precede  marriage  and  must  be  made  in 
the  community  or  communities  where  the  parties  live.  The 
applicants  must  prove  the  required  facts  touching  birth  and 
consent  of  parents  or  others  whose  consent  is  a  prerequisite  of 
marriage.  Marriage  can  only  take  place  two  weeks  after  publi- 
cation. Two  witnesses  of  legal  age  must  be  present  at  the 
marriage. 

The  contract  of  marriage  shall  contain  these  two  essentials: 
(1)  An  affirmative  answer  given  by  the  contracting  parties  to 
the  civil  officer,  who  must  interrogate  each  separately  as  to  his 
or  her  willingness  to  take  the  other  in  marriage;  and  (2)  the 
solemn  declaration  by  the  officer  of  the  bonds. 

A  record  of  the  marriage  must  be  kept  by  the  registrar.  A 
certificate  must  be  given  to  the  parties. 
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A  minister  who  shall  perform  the  marriage  ceremony  before 
the  certificate  of  the  civil  officer  is  produced  shall  be  liable  to  a 
fine  of  300  marks  or  imprisonment  for  not  less  than  three  months. 

In  France  under  articles  144-226  of  the  Code  Napoleon,  the 
man  must  be  eighteen  and  the  woman  fifteen  years  of  age.  A 
son  under  twenty-five  and  a  daughter  under  twenty-one  cannot 
marry  without  the  consent  of  the  father  and  mother,  or  of  the 
father  only  if  they  disagree,  or  of  the  survivor  if  one  be  dead. 
If  both  are  dead,  grandfather  and  grandmother  take  their  place. 

Before  solemnization  of  marriage,  banns  are  required  to  be 
published  on  two  distinct  Sundays,  containing  the  names,  occu- 
pations, and  domiciles  of  the  parties  and  their  parents.  The 
marriage  cannot  take  place  until  three  days  after  the  second 
publication,  and  if  a  year  is  allowed  to  elapse  fresh  banns  must 
be  put  up.  On  the  day  appointed  by  the  parties,  and  in  the 
parish  to  which  one  of  them  belongs,  the  marriage  is  celebrated 
by  the  civil  officer  or  registi-ar  reading  over  to  them  the  various 
necessary  documents,  with  the  chapter  of  the  code  relating  to 
husband  and  wife,  receiving  from  each  a  declaration  that  they 
take  each  other  for  husband  and  wife,  and  drawing  up  the  act  of 
marriage.  All  this  has  to  be  done  in  the  presence  of  four  wit- 
nesses. Marriages  contracted  abroad  between  French  subjects 
are  valid  in  France  if  celebrated  according  to  the  forms  of  foreign 
law,  provided  tlie  French  conditions  as  to  banns  and  consent  of 
parents  have  been  observed. 

It  would  seem  from  the  analogy  of  these  foreign  marriage  acts 
that  there  is  no  reason  why  the  requirements  of  Section  2  should 
not  be  enacted.  As  has  been  stated  above,  in  the  opinion  of  some 
thinkers  it  would  be  wiser  to  make  a  civil  ceremony  an  absolute 
essential  to  a  valid  marriage;  but  with  the  present  temper  of  the 
American  people  and  the  long  established  custom  of  recognizing 
religious  marriages,  no  change  in  this  respect  is  probably  feasible. 
If,  however,  the  requirement  of  a  license  is  made  obligatory  for 
a  valid  marriage  where  parties  are  married  by  a  simple  declara- 
tion of  contract,  the  penal  laws  may  be  made  so  severe  that 
clergymen  and  others  will  make  their  returns.  The  question, 
however,  is  one  for  careful  thought. 


BEPORT  OF  COMMITTEE  ON  MARRIAGE  AND  DIVORCE.      1079 

It  may  be  noted  that  the  new  marriage  laws  of  the  Catholic 
Church  declare  marriages  invalid  where  the  proper  authority  has 
not  been  granted  to  the  officiating  priest,  excepting  in  the  very 
rare  case  where  no  priest  can  be  found  for  thirty  days  prior  to 
the  celebration,  and  there  a  formal  declaration  must  be  made  in 
the  presence  of  two  witnesses. 

The  draft  of  the  uniform  law  has  left  it  optional,  as  at  present, 
with  the  parties  to  be  married  by  a  religious  or  by  a  civil  cere- 
mony, and  has  endeavored  to  make  the  requirement  of  a  license 
overcome  the  various  difficulties  that  have  arisen  under  the  existr 
ing  system. 

The  committee  is  of  opinion  that  what  are  known  as  common 
law  marriages  should  no  longer  be  recognized  as  valid.  They  are 
recognized,  it  is  true,  in  perhaps  one-half  of  the  states,  yet  about 
twelve  of  the  states  have  expressly  abolished  them,  and  the  evils 
arising  from  their  recognition  are  many  and  great.  Attempts 
to  establish  common  law  marriages  have  in  nearly  all  instances 
been  one-sided,  and  in  the  large  proportion  of  instances  one  of 
the  parties  has  been  dead. 

Since  the  requirement  of  a  marriage  license,  in  the  opinion 
of  the  committee,  is  the  greatest  safeguard  to  the  individual  and 
the  community,  it  has  decided  to  recommend  the  abolition  of 
the  common  law  marriage. 

As  in  the  case  of  the  desertion  and  non-support  law,  the  draft 
of  the  uniform  act  which  is  hereto  annexed  must  be  considered 
merely  as  tentative,  the  members  of  the  committee  reserving  the 
right  to  change  their  views  as  to  the  principles  that  should 
govern  a  uniform  marriage  law. 

The  committee  desires  to  make  acknowledgment  to  W.  D. 
Crocker,  Esq.,  of  Williamsport,  Pennsylvania,  a  member  of  the 
Committee  on  Uniform  State  Laws  of  the  Pennsylvania  Bar 
Association,  and  heretofore  Special  Secretary  to  the  Pennsylvania 
Commissioners  on  Divorce,  for  his  valuable  assistance  in  the 
preparation  of  the  drafts  of  acts  upon  the  two  subjects  dealt  with 
in  this  report;  as  well  as  to  William  H.  Baldwin,  Esq.,  of  Wash- 
ington, D.  C,  to  whose  valuable  work  reference  has  already 
been  made. 
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The  committee  recommend  the  adoption  of  the  following 
resolution : 

Resolved,  That  the  tentative  acts  on  the  subjects  of  Family 
Desertion  and  Non-support  and  Marriage  be  printed  and  sent 
to  the  members  of  the  Conference  and  to  others  interested,  for 
criticism,  and  that  the  same  be  made  a  special  order  for  the  next 
annual  aneeting  of  the  Conference. 

Respectfully  submitted, 

Walter  George  Smith, 
James  Barr  Ames, 
Peter  W.  Meldrim, 
Edw.  W.  Frost, 
George  W.  Bates, 
Ira  a.  Chase, 
John  C.  Riohberg. 

Committee. 


SUGGESTED  ACT  RELATING  TO  FAMILY  DESERTION 

AND  NON-SUPPORT  LAWS. 

Section  1.  Be  it  enacted,  etc..  That  any  person  who  shall, 
without  just  cause,  desert  and  leave,  or  wilfully  neglect  or 
refuse  to  provide  for  the  support  and  maintenance  of  his  wife  in 
destitute  or  necessitous  circumstances;  or  any  person  who  shall, 
without  lawful  excuse,  desert  and  leave,  or  wilfully  neglect  or 
refuse  to  provide  for  the  necessary  support  and  maintenance  of 
his  or  her  legitimate  or  illegitimate  minor  child  or  children 
under  the  age  of  sixteen  years  in  destitute  or  necessitous  circum- 
stances, shall  be  guilty  of  a  misdemeanor,  and,  on  conviction 
thereof,  shall  be  punished  by  a  fine  of  not  more  than  five  hundred 
dollars,  or  by  imprisonment  in  the  reformatory,  county  jail,  work- 
house or  house  of  correction  (as  the  laws  of  each  state  in  such 
cases  may  provide),  at  hard  labor,  for  not  more  than  twelve 
months,  or  by  both  such  fine  and  imprisonment;  and,  should  a 
fine  be  imposed  it  may  be  directed  by  the  court  to  be  paid,  in 
whole  or  in  part,  to  the  wife  or  to  the  guardian  or  custodian  of 
the  said  minor  child  or  children. 
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Sec.  2.  Every  alderman,  justice  of  the  peace  or  magistrate, 
of  this  state,  is  hereby  authorized  upon  information  made  before 
him  under  oath  or  affirmation  by  the  wife  or  child  or  children, 
or  either  of  them,  or  by  any  other  person  or  persons  or  charitable 
association  against  any  person  guilty  of  either  of  the  above  named 
offences,  to  issue  his  vjrarrant  to  the  sheriff  or  to  any  constable 
for  the  arrest  of  the  person  against  whom  the  information  shall 
be  made,  and  to  bind  him  or  her  over,  with  one  sufficient  surety, 
to  appear  at  the  next  court  of  quarter  session,  to  answer  such 
charge  or  charges. 

Sec.  3.  The  information,  proceedings  thereon,  and  a  warrant 
issued  shall  be  returnable  to  the  next  court  of  quarter  sessions, 
when  it  shall  be  lawful  for  said  court,  after  hearing,  to  order  the 
person  against  whom  complaint  has  been  made  to  pay  such  sum 
as  said  court  shall  think  reasonable  and  proper  for  the  comfort- 
able support  and  maintenance  of  the  said  wife  or  children,  or 
both,  having  regard  to  the  circumstances  and  to  the  financial 
ability  or  earning  capacity  of  the  defendant,  and  to  commit  such 
person  to  the  reformatory,  county  jail,  workhouse  or  house  of 
correction,  at  hard  labor,  for  not  more  than  twelve  months,  there 
to  remain  until  he  or  she  comply  with  such  order,  or  give 
security*  with  one  or  more  sureties  to  be  approved  by  the  court 
in  such  sum  as  the  court  shall  direct  for  compliance  therewith. 

Sbo.  4.  If  before  or  at  the  trial  or  after  conviction,  in- 
stead of  imposing  the  penalty  hereinbefore  prescribed,  or  in 
addition  thereto,  the  court,  in  its  discretion,  having  regard  to  the 
circumstances  of  the  case,  and  to  the  financial  ability  or  earning 
capacity  of  the  defendant,  shall  have  the  power  to  make  an  order 
which  shall  be  subject  to  change  by  the  court  from  time  to  time, 
as  circumstances  may  require,  directing  the  defendant  to  pay  a 
certain  sum  weekly  for  the  space  of  one  year  to  the  wife  or  to  the 
guardian  or  custodian  of  the  said  minor  child  or  children,  or  to 
an  organization  or  individual  approved  by  the  court,  as  trustee, 
and  to  release  the  defendant  from  custody  on  probation  for  the 
space  of  one  year  upon  his  or  her  entering  into  a  recognizance 

*  With  or  without  sureties. 
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with  one  or  more  sureties  to  be  approved  by  the  court  in  such 
manner  as  the  court  may  direct.  The  condition  of  the  re- 
cognizance shall  be  such  that  if  the  defendant  shall  make  his  or 
her  personal  appearance  in  such  court  whenever  ordered  to  do 
so,  and  shall  further  comply  with  the  terms  of  the  order,  and  of 
any  subsequent  modification  thereof,  then  such  recognizance  shall 
be  void,  otherwise  of  full  force  and  effect. 

Sec.  5.  If  the  court  be  satisfied  by  information  and  due  proof 
under  oath,  that  at  any  time  during  the  year  the  defendant  has 
violated  the  terms  of  such  order,  it  may  forthwith  proceed  with 
the  trial  of  the  defendant  under  the  original  charge,  or  sentence 
him  under  the  original  conviction,  or  enforce  the  original  sent- 
ence, as  the  case  may  be.  In  case  of  forfeiture  of  a  recognizance, 
and  enforcement  thereof  by  execution,  the  sum  recovered  may,  in 
the  discretion  of  the  court,  be  paid,  in  whole  or  in  part,  to  the 
wife  or  to  the  guardian  or  custodian  or  trustees  of  the  said  minor 
child  or  children. 

Sec.  6.  No  other  evidence  shall  be  required  to  prove  marriage 
of  such  husband  and  wife,  or  that  the  defendant  is  the  father  or 
mother  of  such  child  or  children,  whether  legitimate  or  illegiti- 
mate, than  is  or  shall  be  required  to  prove  such  facts  in  a  civil 
action.  In  all  prosecutions  under  this  act  any  existing  pro- 
visions of  law  prohibiting  the  disclosure  of  confidential  com- 
munications between  husband  and  wife  shall  not  apply,  and  both 
husband  and  wife  shall  be  competent  and  compellable  witnesses 
to  testify  to  any  and  all  relevant  matters,  including  the  fact  of 
such  marriage,  and  the  parentage  of  such  child  or  children. 
Proof  of  the  desertion  of  such  wife,  child  or  children  in  destitute 
or  necessitous  circumstances  or  of  neglect  to  provide  for  the 
necessary  support  and  maintenance  of  such  wife,  child  or  chil- 
dren shall  he  prima  facie  evidence  that  such  desertion,  neglect  or 
refusal  is  wilful. 

Sec.  7.  It  shall  be  the  duty  of  the  sheriff  in  charge  of  any 
county  jail  or  custodian  of  the  reformatory,  workhouse  or  house 
of  correction,  in  which  any  person  is  confined  on  account  of  con- 
viction and  sentence,  under  this  Act,  to  pay  over  to  the  wife  or 
to  the  guardian  or  custodian  of  his  or  her  minor  child  or  chil- 
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dren,  or  to  an  organization  or  individual  approved  by  the  court, 
as  trustee,  at  the  end  of  each  week  for  the  support  of  such  wife, 
child  or  children  the  sura  of  fifty  cents,  for  each  day's  hard  labor 
performed  by  said  person  so  confined. 

Sec.  8.  Any  person  guilty  of  any  or  either  of  the  offences 
enumerated  in  Section  1  of  this  Act  shall  be  subject  to  extradition 
by  the  governor  of  this  state  upon  proper  requisition  from  the 
governor  of  any  other  state  in  which  the  offence  was  committed. 

REVISED  MARRIAGE  CODE. 

February  15,  1906. 

An  Act 

Defining  the  essential  elements  of  a  marriage  contract ;  prescrib- 
ing the  manner  of  contracting  marriages;  requiring  the  consent 
of  parents  or  guardians  of  minors;  requiring  a  marriage  license 
in  all  cases;  providing  for  the  issuance  thereof,  the  recording 
thereof,  the  form  thereof,  and  the  delivery  and  recording  of  the 
certificate  of  marriage ;  imposing  penalties  for  solemnizing  mar- 
riages without  a  license,  for  refusing  to  return  or  record  the 
certificate  of  marriage,  for  refusal  or  neglect  by  any  marriage 
license  clerk  of  the  duties  prescribed  by  this  act;  providing  that 
a  certified  copy  of  the  record  shall  be  prima  facie  evidence  of  any 
marriage;  prohibiting  common  law  marriages;  defining  void  and 
voidable  marriages;  providing  for  the  issuing  of  marriage 
licenses  ex  post  facto ;  defining  the  status  of  foreign  marriages ; 
requiring  returns  by  marriage  license  clerks  to  the  Secretary  of 
the  State  Board  of  Health;  fixing  the  fees  of  marriage  license 
clerks;  and  repealing,  consolidating  and  extending  existing  laws 
in  relation  to  these  subjects. 

Preamble. 

Whereas,  marriage  is  one  of  the  most  important  existing 
social  relations,  and  being  properly  the  subject  of  regulation  by 
the  state,  it  should  be  guarded  by  careful  statutory  provisions; 
and  in  order  to  encourage  marriage  between  the  citizens  of  this 
state  the  requirements  of  the  law  should  be  simple  and  easy  of 
comprehension. 
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Arttolb  I. 

MABRIAOB. 

Section  1.  EsseniiaU  of  the  Marriage  Contract. — ^The  par- 
ties to  a  marriage  contract  must^  at  the  time  of  making  such 
contract,  have  been : 

(1)  Willing  to  contract;  (2)  Competent  to  contract;  and  also 
it  must  appear  that  they  (3)  Did  contract  pursuant  to  the  forms 
and  requirements  hereinafter  prescribed. 

Seo.  2.  Manner  of  Contracting  Marriage, — ^Marriages  may  be 
contracted  in  this  state  by  any  two  persons,  willing  and  compe- 
tent to  make  such  contract  of  marriage,  in  the  manner  following : 

a.  Before  any  duly  ordained  minister  of  any  religious  or 
ethical,  or  other  society  or  denomination,  or  church,  party  or 
organization,  in  the  presence  of  at  least  two  adult  witnesses  other 
than  the  minister  performing  the  ceremony. 

b.  Before  any  judge  of  any  court  of  record  of  this  state,  any 
magistrate,  alderman,  justice  of  the  peace,  or  notary  public,  duly 
commissioned  and  qualified,  in  the  presence  of  at  least  two  adult 
witnesses  other  than  such  official :  Provided,  that  such  marriage 
be  celebrated  only  in  the  proper  county. 

c.  By  declaring  in  the  presence  of  not  less  than  two  witnesses 
other  than  the  parties  themselves  in  whose  presence  said  parties 
openly  contracted  such  marriage,  and  who  attended  at  such  mar- 
riage at  the  request  of  both  of  said  parties  and  heard  their  decla- 
rations that  they  took  each  other  for  husband  and  wife ;  and  by 
making  a  memorandum  in  writing  at  the  time  of  such  marriage, 
to  be  signed  by  both  of  said  parties  and  by  the  said  witnesses  to 
that  effect,  and  by  the  person  performing  the  marriage  ceremony : 
Provided,  That  the  parties  to  such  marriage  shall  have  first 
obtained  a  marriage  license,  as  hereinafter  prescribed. 

(And  Provided  Further,  That  nothing  herein  contained  shall 
render  void  any  marriage  by  reason  of  the  fact  that  no  license 
was  previously  obtained  as  required  by  the  provisions  of  this  act, 
but  proof  of  such  marriage  in  such  case  may  be  made  by  not  less 
than  two  witnesses  other  than  the  parties  themselves  of  the  mar- 
riage contract;  and  where,  by  reason  of  neglect  or  other  omission 
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no  license  has  been  procured,  then  upon  application  of  either 
party  to  such  marriage,  a  license  may  be  issued  mmc  pro  tunc 
upon  proof  of  the  fact  of  marriage  as  aforesaid.) 

Note. — ^This  last  proviso  emasculates  the  purpose  of  para- 
graph c.  supra,  which  paragraph,  combined  with  the  subsequent 
sections  of  this  act,  providing  for  a  record  of  the  prerequisites 
to  a  marriage,  and  of  the  marriage  itself,  is  intended  to  abolish 
what  are  known  as  common  law  marriages;  to  wit,  marriages 
resting  upon  presumptive  rather  than  record  proof,  since  even  in 
the  case  of  common  law  marriages  per  verba  de  presenti  the  proof 
thereof  rests  more  often  upon  evidence  of  admissions  or  declar- 
ations of  the  parties  after  marriage  than  upon  evidence  of  the 
fact  of  the  ceremony,  or  of  the  making  of  the  contract. 

While  perhaps  one-half  of  the  states  (according  to  Howard), 
at  the  present  time  recognize  the  validity  of  common  law  mar- 
riages, and  while  the  Supreme  Court  of  the  United  States  in 
Meister  vs.  Moore,  96  U.  S.  76,  holds,  following  a  decision  of 
Cooley,  J.,  in  Michigan,  see  Hutchins  vs.  Kimmell,  31  Mich. 
126,  that  "  a  marriage  valid  at  common  law  is  valid,  notwith- 
standing the  statutes  of  the  state  where  it  is  contracted,  pre- 
scribe directions  respecting  its  formation  and  solemnization,  un- 
less they  contain  express  words  of  nullity  ;^^  yet,  according  to 
Howard,  about  twelve  states  have  expressly  abolished  common 
law  marriages,  and  some  of  them  have  held  that  where  a  statute 
prescribes  certain  forms  and  prerequisites,  such  provisions  are  to 
be  construed  as  repealing  the  common  law. 

If  it  be  at  all  the  function  of  the  state  to  regulate  the  marriage 
relation,  it  would  seem  both  permissible  and  desirable  that  it 
should,  from  the  sociological,  ethical  and  moral  points  of  view, 
undertake  to  eliminate  the  individualistic  idea  of  marriage  as  a 
mere  matter  of  contract  to  be  entered  into  or  terminated  at  the 
will  of  both  or  either  of  the  parties.  For  it  must  be  patent,  from 
an  examination  of  reported  cases,  that  attempts  to  establish  com- 
mon law  marriages  have  in  nearly  all  instances  been  one-sided, 
one  of  the  parties  to  such  alleged  marriage,  if  living,  or  his 
representatives,  if  dead,  contesting  the  validity  of  the  same. 

It  would  seem,  therefore,  that  the  provisions  of  paragraph 
c.  supra,  are  suflBciently  broad  to  protect  all  parties  who  desire 
to  enter  into  a  marriage  contract  without  the  intermediation  of  a 
clergyman  or  other  official,  and  it  is  surely  not  asking  too  much 
of  parties  entering  into  such  a  serious  relation  that  they  first 
procure  authority  so  to  do  from  the  state. 

The  clause  in  the  last  proviso  permitting  license  to  be  issued 
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nunc  pro  tunc  seems  superfluous,  since  by  a  subsequent  section 
of  the  act  relating  to  the  legitimizing  of  children,  it  is  provided 
that  parties  who  assume  the  marriage  relation,  without  first 
procuring  a  license,  may,  at  any  time  thereafter,  by  complying 
with  the  requirements  of  this  act,  procure  such  license.  This  of 
course  would  require  a  formal  marriage  ceremony  in  the  mode 
prescribed  by  the  act,  but  if  this  be  necessary  for  the  purpose  of 
legitimizing  children  born  out  of  wedlock,  it  is  no  greater  hard- 
ship to  impose  the  same  requirement  for  the  purpose  of  protect- 
ing the  reputation  of  the  parties  themselves. 

Sec.  3.  Marriage  of  Minors, — If  either  or  both  of  the  parties 
be  between  the  age  of  fourteen  years  and  twenty-one  years,  if  a 
male,  and  twelve  years  and  twenty-one  years,  if  a  female,  such 
minor  or  minors  in  addition  to  procuring  a  license,  as  aforesaid, 
shall  also  obtain  the  consent  of  his  or  her,  or  their  parents  or 
guardians,  which  consent  shall  be  entered  of  record,  in  the  man- 
ner hereinafter  prescribed:  Provided,  That  in  case  the  parents 
of  either  or  both  are  living  separately  and  apart,  the  consent  of 
the  parent  to  whom  the  custody  and  care  of  the  minor  has  been 
given  by  law  shall  be  suflBcient. 

Article  II. 

MARRIAGE  LICENSES. 

Sec.  4.  License  Required. — No  person  within  this  state  shall 
be  joined  in  marriage  until  a  license  shall  have  been  obtained  for 
that  purpose  from  the  marriage  license  clerk  in  the  county  where 
either  of  the  contracting  parties  reside,  or  in  the  county  where 
the  marriage  is  to  be  performed. 

Sec.  5.  Requisites  to  the  Issuing  of  a  License, — Both  of  the 
contracting  parties  shall  be  identified  to  the  satisfaction  of  the 
marriage  license  clerk,  who  shall  further  require  of  the  parties, 
either  separately  or  together,  a  statement  under  oath  relative  to 
the  legality  of  the  contemplated  marriage,  the  age,  nationality, 
color,  residence  and  occupation  of  the  parties,  the  name  of  the 
parents  or  guardians  of  such  as  are  under  the  full  age  of  twenty- 
one  years,  and  any  prior  marriage  or  marriages  of  the  parties, 
and  the  manner  of  the  dissolution  thereof;  and  if  there  be  no 
legal  objection  thereto,  such  clerk  shall  issue  a  marriage  license. 
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in  the  form  hereinafter  prescribed.  Or,  the  parties  intending 
marriage  may,  either  separately  or  together,  appear  before  any 
magistrate,  alderman,  justice  of  the  peace,  or  notary  public  of 
the  state,  ward,  township  or  county  wherein  either  of  the  con- 
tracting parties  resides,  or  in  the  county  where  the  marriage  is 
to  be  performed,  who  shall  require  of  them  a  statement  under 
oath  relative  to  the  legality  of  the  contemplated  marriage,  the 
age,  nationality,  color,  residence  and  occupation  of  the  parties, 
the  name  of  the  parents  or  guardians  of  such  as  are  under  the 
full  age  of  twenty-one  years,  and  any  prior  marriage  or  mar- 
riages of  the  parties,  and  the  manner  of  the  dissolution  thereof; 
and  such  statement,  having  been  duly  subscribed  and  sworn  to, 
and  the  parties  having  been  identified  as  aforesaid,  shall  be 
forwarded  by  such  magistrate  or  other  oflBcial  to  the  marriage 
license  clerk  of  said  county,  who,  if  satisfied  after  an  examina- 
tion thereof  that  the  same  is  genuine  and  that  no  legal  objection 
to  the  contemplated  marriage  exists,  shall  issue  a  license  therefor, 
and  forward  the  same  to  such  magistrate  or  other  official. 

Sec.  6.  Consent  of  Parents  Required, — If  either  of  the  con- 
tracting parties  is  under  the  age  of  twenty-one  years,  the  said 
clerk,  magistrate  or  other  official  shall  further  require  the  consent 
of  the  parents  or  guardian  of  the  minor  personally  given  before 
him,  or  certified  under  the  hand  of  such  parents  or  guardian, 
attested  by  two  adult  witnesses,  and  properly  acknowledged 
before  a  notary  public  or  other  officer  authorized  by  law  to  take 
acknowledgments,  which  certificate  shall  be  filed  of  record  in  the 
office  of  said  clerk,  and  entered  by  him  on  the  marriage  license 
docket  before  issuing  said  license. 

Sec.  7.  Marriage  License  Docket. — The  marriage  license 
clerk  of  each  county  shall  procure,  at  the  cost  of  said  county,  and 
keep  a  suitable  book  in  his  office  and  among  his  records,  to  be 
called  the  marriage  license  docket,  in  which  he  shall  make  a 
complete  record  of  the  issuing  of  said  licenses,  and  of  all  the  mat- 
ters which  he  is  hereby  required  to  ascertain  relative  to  the 
rights  of  any  parties  to  obtain  a  license. 

Sec.  8.  Marriage  License  Docket  to  be  Open  for  Inspection. 
— Said  marriage  license  docket  shall  be  open  for  inspection  or 
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examination  by  the  public  at  all  times  during  oflSce  hours.  It 
shall  be  lawful  for  any  person  to  make  a  copy  or  abstract  of  the 
entries  contained  in  said  marriage  license  docket  for  the  purpose 
of  publication  in  any  newspaper  or  other  publication^  and  it 
shall  be  lawful  to  publish  said  copy  or  abstract  in  any  such  paper 
or  publication. 

Seo.  9.  Form  of  License. — Said  license  shall  be  in  form 
substantially  as  follows: 

State  of 

ss  * 
County  of 

To  any  minister  of  the  Gospel^  justice  of  the  peaoe^  or  other 
person  authorized  by  law  to  solemnize  marriage : 

You  are  hereby  authorized  to  join  together  in  the  holy  state 
of  matrimony,  according  to  the  rights  and  ceremonies  of  your 
church,  society  or  religious  denomination,  and  the  laws  of  this 

state,  A B , 

of  full  age,  and  never  heretofore  married,  and  C 

D likewise  of  full  age,  and  never  heretofore 

married. 

Qiven  under  my  hand  and  the  seal  of  the 

court,  of  said of 

at ,  this day  of 

Anno  Domini  one  thousand  nine 

hundred  and 


Clerk. 

Provided,  That  said  license  may  be  changed  in  form  so  as  to 
give  the  necessary  authorization  to  the  parties  themselves,  where 
by  reason  of  their  individual  opinions  or  the  rules  of  any  church, 
society  or  religious  denomination  under  which  they  desire  to  be 
married,  the  circumstances  may  require  such  change,  which  form 
shall  be  as  follows : 

To  A B and  C D 

Legal  evidence  having  been  furnished  to  me,  in  accordance 
with  the  act  of  assembly  approved  the day  of 
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19.  .^  this  certifies^  that  I  am  satisfied  there  is  no  legal  impedi- 
ment to  your  joining  yourselves  together  in  marriage. 

A B Clerk. 

And  in  lieu  of  the  certificate  above  given,  there  shall  be  ap- 
pended to  such  declaration,  two  certificates  in  the  following  forp : 

We  hereby  certify  that  on  the day  of , 

19. .,  we  united  ourselves  in  marriage,  at 

in  the  county  of ,  having  first  obtained, 

from  the  clerk  of  the  orphans'  court  of  said  county,  a  declaration 
that  he  was  satisfied  that  there  was  no  existing  impediment  to 
our  so  doing. 

A B 

C D 

We,  the  undersigned,  were  present  at  the  solemnization  of  the 

marriage  of  A B and  C 

D ,  as  set  forth  in  the  foregoing  certificate. 

D E 

E F 

But  if  either  of  the  said  parties  be  not  of  the  full  age  of  twenty- 
one  years,  then  his  or  her  age  shall  be  stated,  and  the  fact  of  the 
consent  of  his  or  her  parents  or  guardians  shall  likewise  be 
stated;  and  if  either  of  said  parties  shall  have  been  theretofore 
married,  then  the  number  of  times  he  or  she  shall  have  been 
previously  married,  and  the  manner  in  which  said  prior  marriage 
or  marriages  was  or  were  dissolved  shall  be  stated;  and  if  by 
divorce,  the.  cause  for  which  such  divorce  was  granted  shall  also 
be  stated. 

Sec.  10.  Certificate  of  Marriage. — The  license  shall  have 
appended  to  it  three  certificates  numbered  to  correspond  with 
such  license  (one  marked  "  original,**  one  marked  "  duplicate,*' 
and  one  marked  "triplicate"),  which  shall  be  in  form  substan- 
tially as  follows : 

I,    hereby 

certify  that  on  the day  of 

40 


1090  COMMISSIONERS  ON    UNIFORM   STATE   LAWS. 

one  thousand  nine  hundred  and at 

in  the  county  of and  state 

of A 

B ,  and  C  

D were  by  me  united  in  marriage,  as 

authorized  by  a  marriage  license  issued  by  the  marriage  license 

clerk  of Count,  state  of 

,  numbered   

Signed, 

Minister  of  the  Grospel,  Justice  of  the 
Peace,  or  

Sec.  11.  Place  of  Ceremony, — ^The  license  so  issued  shall 
authorize  the  marriage  ceremony  to  be  performed  in  any  county 
of  this  state;  provided  that  the  triplicate  certificate  above  men- 
tioned shall  in  all  cases  be  returned  to  the  marriage  license  clerk 
of  the  county  in  which  the  marriage  license  was  issued,  to  be  by 
him  recorded,  as  hereinafter  prescribed. 

Sec.  12.  Marriage  Certificate. — The  marriage  certificates 
marked  "  original  *^  and  "  duplicate  "  shall  be  given  by  the  person 
or  persons  solemnizing  or  witnessing  the  marriage  to  the  persons 
married;  and  the  certificate  marked  "triplicate**  shall  be  re- 
turned by  the  person  solemnizing  the  marriage,  duly  signed;  or 
in  the  case  of  a  marriage  ceremony  performed  without  an  oflBciat- 
ing  minister  or  other  person  authorized  by  law,  then  by  the 
parties  to  the  marriage  contract  or  either  of  them,  to  the  mar- 
riage license  clerk  who  issued  the  license,  within  thirty  days 
after  the  date  of  said  marriage. 

Sec.  13.  Record  of  Certificate, — The  said  clerk  upon  receiv- 
ing such  triplicate  certificate  shall  immediately  enter  the  same 
on  the  docket  where  the  marriage  license  of  said  parties  is  re- 
corded. 

Sec.  14.  Penalty  for  Solemnizing  Marriages  Without  a 
License. — If  any  minister,  justice  of  the  peace,  or  any  other 
officer  or  person  shall  solemnize  a  marriage  ceremony,  or  if  any 
person  shall  be  an  attesting  witness  to  the  same,  within  this 
state,  unless  the  contracting  parties  shall  first  have  obtained  a 
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proper  license,  as  hereinbefore  prescribed,  he  or  they  so  oflBciating 
or  attesting  shall  forfeit  and  pay  the  sum  of  one  hundred  dollars 
to  and  for  the  use  of  the  county  in  which  said  marriage  was 
solemnized. 

Seo.  15.  Penalty  for  Refusal  to  Return  or  Record  the  Certi- 
ficate of  Marriage. — Every  minister,  justice  of  the  peace,  or  other 
person  solemnizing  a  marriage,  or  person  marrying  without  the 
intermediation  of  any  person,  who  shall  neglect  or  refuse  to 
transmit  said  triplicate  certificate  to  said  clerk  within  the  time 
prescribed  by  this  act,  shall  forfeit  and  pay  the  sum  of  fifty 
dollars;  and  any  clerk  who  shall  neglect  or  refuse  to  record  the 
same,  as  hereinbefore  prescribed,  shall  also  forfeit  and  pay  the 
sum  of  fifty  dollars.  Such  fines  and  penalties  shall  be  for  the 
use  of  the  county  in  which  the  marriage  license  was  granted. 

Seo.  16.  Penalty  for  Neglect  of  Duties  Prescribed  by  Sec- 
tions. . .  .and. ..  .of  this  Act. — Any  marriage  license  clerk  who 
shall  refuse  or  neglect  to  enter  upon  the  marriage  license  docket 
a  complete  record  of  each  marriage  license  issued  from  his  office, 
upon  or  immediately  after  issuing  the  same,  or  shall  fail  to  keep 
such  marriage  license  docket  open  for  inspection  or  examination 
by  the  public,  or  shall  prohibit  or  prevent  any  person  from  mak- 
ing a  copy  or  abstract  of  the  entries  in  the  marriage  license  docket 
for  the  purpose  of  publishing  the  same  in  any  newspaper  or 
other  publication,  shall  forfeit  and  pay  the  sum  of  fifty  dollars 
for  the  use  of  the  county  in  which  the  marriage  license  was 
granted. 

Sec.  17.  Recovery  of  Fines  and  Forfeitures. — Any  fine  or 
forfeiture  accruing  to  any  county  under  the  provisions  of  this 
act  may  be  recovered  by  an  action  of  debt  in  the  name  of  said 
county,  in  the  same  manner  as  other  debts  are  recovered  by  law, 
with  the  usual  costs,  in  any  court  of  record  in  any  county  of  this 
state  in  which  the  defendant  or  defendants  may  be  found. 

Sec.  18.  Certified  Copy  of  Record  to  be  Prima  Facie  Evi- 
dence of  Marriage. — A  certified  copy  of  the  record  of  said  mar- 
riage license,  certified  under  the  hand  of  said  clerk  and  the  seal 
of  said  court,  shall  be  received  in  all  courts  of  this  state  as 
prima  facie  evidence  of  said  marriage  between  the  parties  therein 
named. 
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Sec.  19.  Prohibition  of  Common  Law  Marriages, — All  mar- 
riages contracted  in  any  other  manner  than  according  to  the 
requirements  of  this  act  shall  be  absolutely  void  and  the  issue 
thereof  illegitimate^  and  the  parties  contracting  such  marriage 
shall  be  guilty  of  a  misdemeanor^  and  upon  conviction  thereof 

shall  be  subject  to  a  fine  of  not  less  than hundred 

dollars,  nor  more  than hundred  dollars:    Provided, 

That  the  parties  to  any  such  void  marriage  may  at  any  time 
before  conviction,  or  before  the  death  of  either  party  thereto, 
validate  such  marriage  by  complying  with  the  requirements  of 
this  act,  and  the  issue  thereof  shall  thereupon  become  legitimate, 
as  provided  by  Section  22  of  this  act 

Abtiolb  III. 

VOID  AND  VOIDABLB  MARRIAQE8. 

Sec.  20.    A  marriage  void  ab  initio  is: 

a.  A  marriage  entered  into  by  any  person  having  a  wife  or 
husband  known  to  be  living;  and  such  person  shall  be  punishable 
by  fine  and  imprisonment,  as  provided  by  existing  laws. 

b.  A  marriage  contracted  with  a  particeps  criminis  in  adultery 
during  the  lifetime  of  the  injured  husband  or  wife. 

c.  A  marriage  of  an  infant,  under  the  age  of  fourteen,  if  a 
male,  and  under  the  age  of  twelve,  if  a  female. 

d.  A  marriage  with  an  idiot. 

e.  A  marriage  contracted  in  any  other  manner  than  according 
to  the  requirements  of  this  act. 

Sbo.  21.     A  voidable  marriage  is: 

a.  A  marriage  within  the  forbidden  degrees  of  consanguinity 
or  aflSnity,  viz.,  the  fourth  degree,  according  to  the  civil  law. 

b.  A  marriage  when  either  of  the  parties  is  naturally  and  in- 
curably impotent  or  incapable  of  copulation,  when  such  impo- 
tency  or  incapacity  was  unknown  to  the  other  party  at  the  time 
of  the  marriage,  and  continues  to  be  incurable. 

c.  A  marriage  procured  by  fraud,  force  or  coercion,  unless  sub- 
sequently confirmed  by  the  acts  of  the  injured  party. 

d.  A  marriage  with  an  insane  person,  when  the  insanity  was 
unknown  to  the  other  party  at  the  time  of  the  marriage. 
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Article  IV. 

CHILDREN. 

Sec.  22.  Legitimation  of  Children. — In  any  and  every  case 
where  the  father  and  mother  of  an  illegitimate  child  or  children 
shall  enter  into  the  bonds  of  lawful  wedlock,  in  the  manner  pre- 
scribed by  this  act,  such  child  or  children  shall  thereby  become 
legitimated,  and  enjoy  all  the  rights  and  privileges  of  legitimacy 
as  if  they  had  been  bom  during  the  wedlock  of  their  parents ;  and 
this  act  shall  be  taken  to  apply  to  all  cases  prior  to  its  date,  as 
well  as  those  subsequent  thereto;  and  in  all  cases  when  prior  to 
the  passage  of  this  act  parties  had  married  within  the  degrees  of 
consanguinity  or  aflBnity  forbidden  by  this  act,  any  children  bom 
of  such  marriage  shall  be,  and  the  same  are  hereby  declared 
legitimate,  anything  in  this  act  contained  to  the  contrary  not- 
withstanding :  Provided,  That  no  estate  already  vested  shall  be 
divested  by  this  act. 

Article  V. 
foreign  marriages. 

Sec.  23.  When  Valid. — All  marriages  valid  where  celebrated, 
shall  be  valid  in  this  state,  except  where  contracted  in  another 
state  by  residents  of  this  state  for  the  express  purpose  of  evading 
the  laws  of  this  state. 

Sec.  24.  When  Void. — A  marriage  void  where  celebrated 
shall  be  void  in  this  state. 

Sec.  25.  Proof  of  Foreign  Law. — Evidence  of  the  statutes 
and  laws  of  the  place  of  celebration  of  a  marriage  shall  be  admis- 
sible to  prove  the  validity  or  invalidity  of  such  foreign  marriage ; 
and  such  marriage  may  be  proved  by  the  testimony  of  both  the 
parties  thereto  without  production  of  the  marriage  certificate  or 
certified  copy  of  the  record  thereof. 

Sec.  26.  Return  to  State  Board  of  Health. — ^The  marriage 
license  clerk  of  each  county  shall,  on  or  before  the  first  day  of 
February  in  each  year,  make  report  to  the  Secretary  of  the  State 
Board  of  Health,  upon  suitable  blank  forms  to  be  provided  by 
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the  state,  of  an  abridged  statument  of  all  marriage  licenses  issued 
by  him  during  the  preceding  calendar  year,  showing  in  substance 
all  the  facts  required  to  be  ascertained  by  him  upon  the  issuing 
of  each  license;  and  upon  neglect  or  refusal  so  to  do>  such  mar- 
riage license  clerk  shall  forfeit  and  pay  the  sum  of  one  hundred 
dollars,  for  the  use  of  the  proper  county. 

Seo.  27.  Fees  of  Marriage  License  Clerk. — Each  marriage 
license  clerk  shall  be  entitled  to  receive  the  following  fees. 

(Note. — Each  state  to  fix  its  own  fees.) 

Sec.  28.    Repealing  Clause. 


RKPORT 

or  THE 

COMMITTEE  ON  CONGRESSIONAL  ACTION. 

To  the  Conference  of  Commissioners  on  Uniform  State  Laws: 
The  Committee  on  Congressional  Action  respectfully  submits 

this  its  report: 
At  the  17th  Annual  Conference,  the  following  resolution  was 

adopted : 

Resolved,  That  the  Committee  on  Congressional  Action  be  in- 
structed to  take  such  steps  as  may  be  necessary  to  secure  the 
adoption  of  the  Negotiable  Instruments  Law  and  such  other  laws 
as  may  be  recommended  by  this  Conference,  in  Alaska,  the  Indian 
Territory  and  the  insular  possessions  of  the  United  States,  and 
to  secure  the  appointment  from  those  territories,  districts  and 
possessions,  of  Commissioners  to  this  Conference. 

While  the  resolution  just  quoted  does  not  in  terms  so  state, 
your  committee  has  supposed  that  the  resolution  intended  that 
the  committee  should  direct  its  efforts  to  Congressional  action 
on  the  subjects  covered  by  the  resolution,  and  it  has  proceeded 
on  this  theory  during  the  past  year. 

The  Indian  Territory  having  been  consolidated  with  Oklahoma 
Territory  and  the  two  thus  consolidated  admitted  as  a  state  to 
the  union,  it  appeared  to  your  committee  that  this  action  took 
the  Indian  Territory  out  of  further  consideration  by  it,  in  so  far 
as  Congressional  action  was  concerned. 

With  respect  to  Alaska  and  the  insular  possessions  of  the 
United  States,  your  committee  interviewed  members  of  the  ap- 
propriate committees  of  the  Senate  and  House  of  Representatives 
of  the  United  States,  looking  towards  Congressional  action  to  ac- 
complish the  objects  specified  in  the  resolution  quoted  above,  but 
found  the  feeling  strong  among  such  members,  that  as  Alaska 
and  the  insular  possessions  had  now  their  own  local  governments, 
with  powers  broad  enough  to  enact  the  legislation  required  to 
bring  about  the  object  of  the  resolution.  Congressional  action, 
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in  advance  at  least  of  efforts  before  the  aforesaid  local  govern- 
ments^ would  be  inappropriate  and  unwise  and  would  undoubt- 
edly encounter  active  opposition  in  Congress.  Upon  considera- 
tion of  the  views  thus  stated,  your  committee  came  to  the  con- 
clusion that  further  efforts  to  secure  Congressional  action  at  this 
time  should  not  be  undertaken,  and  the  committee  recommends 
instead  that  efforts  be  made  before  the  local  governments  of 
Alaska  and  the  insular  possessions  to  secure  the  legislation  which 
will  accomplish  the  purposes  of  the  resolution  of  the  Conference 
now  under  consideration. 

In  conclusion,  we  might  add  that  efforts  will  be  continued  to 
secure  Congressional  recognition  of  the  appointment  by  the  Com- 
missioners of  the  District  of  Columbia  of  the  Commissioners  to 
this  Conference  from  the  District,  and  as  well,  some  financial 
support  for  the  work  of  those  Commissioners  and  this  Confer- 
ence. 

Respectfully  submitted, 

F.  L.  SiDDONS,  Chairman. 

Walter  C.  Clephanb. 


REPORT 

or  THE 

COMMITTEE  ON  PURITY  OF  ARTICLES  OP  COMMERCE. 

I'o  the  Conference  of  Commissioners  on  Uniform  State  Laws: 

The  Committee  on  Purity  of  Articles  of  Commercje  has  to 
report  as  follows : 

The  Federal  Pood  and  Drug  Act  has  been  in  effect  since  June 
1,  1907.  As  appears  from  said  Act  its  two  great  purposes  are  to 
prevent  misbranding  and  to  prohibit  adulteration. 

The  Department  of  Agriculture  has  been  active  in  examining 
the  various  articles  of  food  and  drugs  on  the  market  and  report- 
ing the  same  when  necessary,  with  the  result  that  many  injurious 
and  deceptive  practices  of  dealers  and  manufacturers  of  these 
articles  have  been  eliminated. 

Up  to  this  time  there  have  been  published  by  the  Department 
upwards  of  one  hundred  decisions  and  opinions  covering  the 
cases  arising  under  this  Act.  It  remains  necessary  now  for  all 
of  the  individual  states  to  adopt  a  similar  law  to  entirely  prevent 
the  misbranding  and  adulteration  of  food  and  drugs  consumed 
in  each  state.  Under  the  Federal  Act  alone  articles  are  shipped 
from  one  state  to  another  in  bulk  labeled  to  conform  to  the 
Federal  Act,  but  without  a  state  law  these  bulk  goods  may  be, 
and  in  some  cases  are,  re-packed  for  local  consumption  and  mis- 
branded. 

As  your  committee  recommended  in  their  report  of  last  year, 
they  would  urge  that  the  states  that  have  not  already  done  so 
enact  laws  upon  this  subject  in  conformity  with  the  Federal  Act. 

William  H.  Staake,  Chairman. 
Walter  E.  Cob. 
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REPORT 

or  THS 

SPECIAL  COMMITTEE  ON  VITAL  AND  PENAL  STATISTICS. 

To  the  Conference  of  Commissioners  on  Uniform  State  Laws: 

At  the  Sixteenth  Annual  Conference  held  at  St.  Paul,  Minne- 
sota, in  August  of  190G,  the  following  resolution  was  adopted: 

Resolved,  That  the  communication  of  Dr.  Creasy  L.  Wilbur, 
Chief  Statistician  of  the  Section  of  Vital  Statistics  of  the  Census 
Bureau,  addressed  to  the  President  of  the  Conference,  and  the 
reference  in  the  President's  annual  address  to  the  subject  of 
uniform  registration  laws  concerning  births  and  deaths  as  an 
important  part  of  Vital  Statistics,  as  well  as  his  reference  to 
Penal  Statistics,  be  referred  to  a  special  committee  of  tiiree 
members  of  the  Conference  to  be  appointed  by  the  President,  to 
consider  the  same  and  to  report  to  the  next  annual  meeting  of  the 
Conference. 

Under  the  authority  of  the  foregoing  resolution,  Messrs.  F.  L. 
Siddons,  Aldis  B.  Browne  and  Walter  C.  Clephane  were  ap- 
pointed the  special  committee  provided  for  by  the  above  resolu- 
tion. 

At  the  last  Annual  Conference  this  committee  submitted  its 
report  recommending  *'  that  there  should  be  legislation  to  bring 
about  universal  registration  laws  concerning  births  and  deaths,'* 
and  submitting  its  reasons  for  this  recommendation. 

The  Conference  adopted  the  recommendations  of  the  commit- 
tee, and  requested  the  committee  to  submit  at  some  future  time 
some  form  of  a  bill  to  carry  out  its  recommendation. 

In  view  of  the  fact  that  the  necessity  and  importance  of  such 
legislation  has  already  become  apparent  to  the  members  of  the 
Conference,  your  committee  does  not  feel  that  it  is  incumbent 
upon  it  to  call  attention  again  to  the  reasons  which  have  pre- 
sented tliemselves  for  the  enactment  of  laws  of  this  character. 
It  is  deemed  proper  to  say,  however,  that  these  reasons  are  ably 
set  forth  in  a  bulletin  issued  by  the  Bureau  of  the  Census  a  few 
weeks  since,  which  contains  valuable  statistical  information  upon 
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the  subject,  and  the  latest  results  of  the  widespread  movement 
which  has  now  become  thoroughly  organized,  seeking  to  accom- 
plish the  ends  for  which  this  committee  was  appointed.  This 
bulletin  contains  a  copy  of  the  report  of  your  committee  and  a 
statement  of  the  action  taken  by  the  Conference  with  reference 
thereto,  together  with  a  memorandum  setting  forth  the  legiti- 
mate relation  of  the  American  Bar  Association  and  the  Com- 
missioners on  Uniform  State  Laws  to  the  movement  for  the  ex- 
tension of  the  registration  area  for  births  and  deaths.  A  copy  of 
this  bulletin  of  the  Census  OfiBce  is  appended  hereto. 

At  the  outset  of  its  labors  your  committee  ascertained  that 
excellent  drafts  of  proposed  laws  upon  this  subject  had  already 
been  prepared  by  Dr.  Cressy  L.  Wilbur  the  Chief  Statistician  of 
the  TT.  S.  Census  OfiBce,  and  that  these  drafts  had  been  approved 
by  the  Committee  on  Demography  and  Statistics  of  the  American 
Public  Health  Association,  the  co-operating  committee  of  the 
conference  of  state  boards  of  health,  the  Surgeon  General  of  the 
TT.  S.  Public  Health  and  Marine  Hospital  service  and  the  Direc- 
tor of  the  Census.  A  perusal  of  these  drafts  disclosed  that  there 
was  very  little  from  the  standpoint  of  either  the  statistician,  the 
medical  profession  or  the  lawyer  which  had  not  been  carefully 
considered  by  Dr.  Wilbur.  Your  committee  found  that  through 
the  eflforts  of  the  American  Public  Health  Association  and  the 
American  Medical  Association  a  very  widespread  interest  had 
been  created  in  the  attempt  to  procure  the  enactment  of  legisla- 
tion looking  to  the  collection  and  preservation  of  adequate  sta- 
tistics of  births  and  deaths.  Your  committee  put  itself  in  con- 
ference with  Dr.  Wilbur  and  also  with  the  Committee  of  the 
American  Medical  Association  to  which  had  been  committed  the 
task  of  preparing  a  draft  of  a  law  upon  this  subject.  After  a 
number  of  conferences  and  considerable  correspondence  a  draft  of 
a  law  was  framed  which  was  reduced  to  print  by  the  Committee 
on  Uniform  Vital  Statistics  of  the  American  Medical  Association, 
and  presented  to  that  Association  for  its  consideration.  As 
stated  upon  its  title  page,  this  bill  has  been  approved  by  the 
division  of  Vital  Statistics  of  the  U.  S.  Bureau  of  the  Census. 
It  was  the  desire  of  the  Committee  of  the  American  Medical 
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Association  having  the  matter  in  hand  to  state  also  that  it  had 
been  approved  by  this  committee,  but  your  committee  did  not 
feel  it  wise  to  permit  that  statement  to  be  made  in  view  of  the  fact 
that  the  form  of  bill  has  not  yet  been  presented  to  the  Conference, 
and  your  committee  has  felt  that  until  that  should  be  done  it 
had  no  right  to  permit  the  impression  to  be  conveyed  that  this 
particular  form  of  bill  had  in  any  manner  received  the  approval 
of  this  Conference.  Your  committee,  however,  submits  this  form 
of  bill  with  its  approval  as  its  answer  to  the  trust  committed  to 
it  by  the  Conference  at  its  last  meeting.  It  is  glad  to  be  able  to 
state  that  the  House  of  Delegates  of  the  American  Medical  Asso- 
ciation as  its  meeting  held  in  June,  1908,  adopted  the  following 
resolution : 

Resolved,  That  the  draft  of  a  model  law  for  state  registration 
of  births  and  deaths  be  approved  as  recommended  by  the  Com- 
mittee on  Medical  Legislation. 

Resolved,  That  the  Bureau  of  Legislation  be  authorized  to 
make  such  minor  changes  as  may  seem  advisable  in  co-operation 
with  the  Commissioners  on  Uniform  State  Laws,  the  American 
Public  Health  Association,  and  the  Bureau  of  the  Census,  and 
to  urge  the  adoption  of  such  legislation  in  non-registration  states. 

The  bill  is  very  similar  in  form  to  one  adopted  by  the  State 
of  Pennsylvania  in  1905  as  amended  in  1907.  The  Pennsylvania 
act  of  1905  was  found  to  be  a  very  vast  improvement  over  any 
law  theretofore  enacted,  but  when  subjected  to  the  test  of  prac- 
tical operations  under  it,  certain  minor  defects  in  the  law  became 
apparent,  which  were  speedily  remedied  by  the  act  of  1907.  The 
states  of  Virgina  and  Kentucky  in  endeavoring  to  compile  an 
eflfeetive  law  dealing  with  this  subject  found  themselves  unable 
to  materially  improve  upon  the  Pennsylvania  act,  and  bills  were 
presented  to  the  legislatures  of  both  of  these  states  at  their  last 
sessions  following  very  closely  the  provisions  of  that  law,  the 
Virginia  bill,  however,  providing  merely  for  the  registration  of 
deaths  and  not  of  births.  The  State  of  Ohio  has  enacted  a  law 
almost  identical  with  that  of  Pennsylv^ia  and  which,  with  very 
slight  modifications  is  the  same  bill  which  is  herewith  presented 
for  the  consideration  of  this  Conference.  The  Ohio  act  was  ap- 
proved by  the  governor  on  May  5,  1908. 
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In  an  interesting  report  prepared  by  the  Committee  on  "  De- 
mography and  Statistics  in  their  Sanitary  Relation/^  of  the 
American  Public  Health  Association,  that  committee  sets  forth 
what  in  its  judgment  are  the  essential  requirements  of  a  law  for 
the  registration  of  deaths  and  the  collection  of  mortality  sta- 
tistics. This  report  was  signed  and  approved  by  the  following 
gentlemen : 

John  S.  Fulton,  M.  D.,  Chairman,  Secretary  State  Board  of 
Health,  and  Registrar  of  Vital  Statistics,  Maryland. 

Samuel  W.  Abbott,  M.  D.,  Secretary  State  Board  of  Health, 
Massachusetts. 

Charles  V.  Chapin,  M.  D.,  Registrar  of  Vital  Statistics,  Prov- 
idence, R.  I. 

Cressy  L.  Wilbur,  M.  D.,  Chief  of  Division  of  Vital  Statistics, 
Department  of  State,  Michigan. 

William  C.  Woodward,  M.  D.,  Health  OiBScer  and  Registrar  of 
Vital  Statistics,  District  of  Columbia. 

William  H.  Welch,  M.  D.,  LL.  D.,  President  State  Board  of 
Health,  Maryland. 

Moses  N.  Baker,  Chairman  Committee  on  Municipal  Statistics, 
American  Economic  Association. 

Approved  by : 
William  R.  Merriam,  Director  of  the  Census. 
Carroll  D.  Wright,  Commissioner  of  Labor. 

The  report  is  so  able  and  the  analysis  of  the  essential  provisions 
of  such  a  law  relating  to  deaths  so  good,  that  your  committee 
deems  it  proper  to  insert  this  classification  of  necessary  provisions 
in  this  report  and  to  say  that  in  preparing  the  draft  of  a  law 
herewith  submitted  it  has  endeavored  to  keep  in  mind  these 
requirements. 

NECESSARY  PROVISIONS. 

A  registration  law  to 'fill  the  requirements  noted  and  to  be 
effective  in  operation  must  include  the  following  provisions : 

1.    Deaths  Must  be  Registered  Immediately  After  Their 

Occurrence. 

All  deaths  should  be  registered  immediately  after  their  occur- 
rence in  the  jurisdiction  where  they  occur  (city,  village,  town  or 
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township,  or  other  primary  division).  By  immediate  registration 

is  meant  registration  before  the  interment  or  removal  of  the  body. 

Note. — Without  immediate  record  at  the  time  and  place  of  death 
there  can  be  no  accurate  and  complete  reg^istration.  The  farther 
the  time  and  place  of  the  record  are  removed  from  the  time  and 
place  of  the  occurrence,  the  greater  will  be  the  inevitable  error. 
Wherever  any  latitude  beyond  the  date  of  burial  has  been  allowed, 
the  registration  of  deaths  has  always  resulted  in  failure.  The  collec- 
tion of  statistics  by  any  sort  of  post-funeral  enumeration  can  not 
possibly  be  better  than  fragmentary,  and  therefore,  of  little  use  to  the 
sanitarian.  The  records  lose  by  delay  their  chief  importance  to  the 
citizen  in  the  protection  of  his  private  interests ;  for  records  admitted 
in  court  as  prima  facie  evidence  have  greatest  weight  when  they 
have  been  made  at  the  time  and  place  of  death  and  by  competent 
persons  having  first-hand  knowledge  of  the  facts. 

2.    Certificates  of  Death  Should  be  Required. 

The  primary  record  of  a  death  should  consist  of  a  certificate 

of  prescribed  form  including,  as  a  minimum  requirement,  all  of 

the  data  necessary  for  the  mortality  statistics  of  the  United  States 

Census. 

Note. — The  items  required  for  the  census  statistics  should  appear 
in  every  instance,  because  each  of  them  is  essential  to  the  compila- 
tion of  uniform  tables  for  the  different  states  and  cities.  To  these 
may  be  added  such  other  items  as  may  be  required  by  peculiar  local 
conditions.  Experience  has  shown  that  definite  information  in  excess 
of  that  called  for  by  the  approved  form  of  certificate  is  difficult  to 
obtain,  while  less  will  not  serve  the  reasonable  needs  of  statisticians 
or  of  the  citizens  who  consult  the  records. 

3.    Burial  or  Removal  Permits  are  Essential  to  the 

Enforcement  of  the  Law. 

No  dead  body  should  be  removed  from  the  place  of  death, 
interred,  cremated,  or  otherwise  disposed  of,  unless  such  action 
is  authorized  by  a  burial  or  removal  permit,  based  upon  a  satis- 
factory certificate  of  death  and  signed  by  the  local  registrar. 

Note. — The  requirement  that  a  certificate  shall  be  filed  for  each 
death  can  not  be  enforced  in  practice  except  by  the  additional  pro- 
vision that  no  body  shall  be  removed  or  interred  without  a  permit 
issued  by  the  local  registrar  after  receiving  and  approving  the  death 
certificate. 

The  burial  permit  is  the  sine  qua  non  of  registration.  It  implies 
that  the  death  has  been  accounted  for  according  to  law  and  it  fastens 
the  record  to  the  time  and  place  of  the  event.  A  registration  law 
without  a  burial  or  removal  permit  provision  is  scarcely  better  than 
no  law. 

The  precise  form  for  this  blank  is  not  important,  the  chief  re- 
quirements being  that  it  shall  identify  the  decedent;  give  the  place, 
date  and  cause  of  death;  and  be  attested  by  the  signature  of  the  local 
registrar  as  evidence  that  the  death  certificate  has  been  filed  and 
recorded.  A  good  example  of  a  complete  form,  used  in  Michigan,  is 
shown  in  the  appendix. 
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4.    Efficient  Local  Registrars  are  Necessary, 

There  should  be  an  efiBcient  local  registrar  in  each  city,  village, 
town  or  township,  or  other  local  political  district,  whose  duty  it 
should  be  to  receive  and  approve  certificates  of  death  and  to  issue 
burial  or  removal  permits  for  aZ?  deaths  that  occur  in  his  juris- 
diction. He  should  be  properly  compensated,  and  should  be 
required  to  enforce  the  law  in  his  own  district  under  penalty  for 
neglect.  He  should  also  be  required  to  make  returns  to  the 
central  registration  office,  and  the  time  and  manner  of  making 
such  returns  should  be  expressly  designated  by  law. 

Note. — Local  registrars  should  be  selected  solely  with  reference  to 
their  special  fitness  for  the  work,  and  a  competent  and  efficient  regis- 
trar should  remain  undisturbed  in  his  position  as  long  as  practicable. 
Inefficient  or  negligent  registrars  should  be  subject  to  removal  by 
the  central  registration  authority. 

It  is  highly  desirable  that  local  registrars  take  an  active  interest 
in  the  work  of  registration  to  insure  that  their  records  are  full,  com- 
plete and  readily  available  for  consultation.  They  may  also  greatly 
advance  the  purposes  of  registration  in  their  communities  by  proper 
explanation. 

5.    The  Eesponsibility  for  Reporting  Deaths  to  the  Local 

Registrar  Should  be  Fixed. 

The  responsibility  for  obtaining  and  filing  the  original  record 
of  death  with  the  local  registrar  should  be  fixed  by  the  law.  The 
best  results  are  obtained  when  this  duty  is  imposed  upon  the 
undertaker  or  other  person  having  charge  of  the  interment, 
removal,  or  other  disposition  of  the  body.  He  should  therefore 
be  made  primarily  responsible,  under  penalty  for  neglect,  for 
presenting  the  certificate  of  death  and  obtaining  the  burial  or 
removal  permit  before  the  body  is  disposed  of. 

The  attending  physician,  coroner,  health  officer,  or  other  ofii- 
cial,  should  be  required  to  certify  the  cause  of  death  and  to 
furnish,  upon  demand,  any  other  information  he  may  possess 
that  is  required  to  complete  the  record  of  the  case.  The  personal 
data  relating  to  the  decedent  may  be  supplied  by  any  member  of 
the  family,  next  of  kin,  landlord  or  person  in  charge  of  the 
premises  on  which  the  death  occurred,  and  they,  and  all  other 
persons  cognizant  of  the  facts,  should  be  required  to  furnish  such 
information  to  the  undertaker,  physician,  or  other  person  prepar- 
ing the  return.  The  name  and  address  of  the  person  furnishing 
the  personal  data  should  appear  in  the  return. 

Note. — The  undertaker  is  made  primarily  responsible  for  obtaining 
and  filing  the  record  because  it  is  he  who  proposes  to  remove  the 
natural  evidence  of  death,  that  is,  the  body.  He,  however,  Is  obliged 
to  depend  upon  others  for  a  correct  statement  of  the  facts  and  there- 
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fore  all  persons  having  knowledge  of  the  case  should  be  required  to 
assist  in  the  completion  of  the  return. 

While  the  undertaker's  responsibility  Is  primary,  It  Is  not  exdu- 
siye,  and  the  state  may  lay  correlative  responsibilities  upon  any  or 
all  persons  concerned  in  the  removal  or  burial  of  a  human  body, 
e.  g,,  upon  the  next  of  kin,  the  householder,  physician,  minister, 
sexton,  express  agent,  transportation  agent,  coroner  or  any  other 
person  controlling  or  directing,  In  whole  or  in  part,  the  removal  or 
burial. 

The  information  as  to  the  cause  of  death,  which  is  the  vital  feature 
of  the  return,  is  almost  wholly  dependent  for  completeness  and 
accuracy  upon  the  medical  knowledge,  carefulness  and  interest  of  the 
physician.  Hence  physicians  should  make  the  most  exact  statement 
of  the  cause  and  should  carefully  avoid  the  use  of  unmeaning  terms. 
By  reason  of  his  relations  to  the  family,  the  physician  frequently 
has  accurate  knowledge  of  the  personal  data  required,  and  in  such 
cases  he  should  see  that  the  facts  are  correctly  stated.  There  should 
be  perfect  co-operation  between  physicians  and  undertakers. 

6.  Thb  Central  Bbgistration  Offiob  Should  Havs  Full 

Control   of   thb  Looal  Machinery^   and  its   Bulbs 
Should  Have  thb  Effect  op  Law. 

The  central  registration  office  of  the  state  should. have  direct 
supervision  and  control  of  all  matters  relating  to  local  registra- 
tion. It  should  be  charged  with  the  maintenance  of  complete 
records,  and  with  the  efficient  and  uniform  enforcement  of  the 
law.  To  this  end  it  should  be  able  to  oommand  the  assistance 
of  the  legal  department  of  the  state.  It  should  also  be  empowered 
to  remove  inefficient  or  negligent  local  registrars  and  to  appoint 
others  in  their  stead ;  to  prescribe^  print,  and  distribute  the  forms 
of  certificates  and  records  for  local  use;  to  receive  returns  from 
local  registrars;  and  to  preserve  the  records  in  suitable  order  for 
convenient  reference. 

The  rules  and  regulations  promulgated  by  the  central  office 
should  be  given  the  force  and  effect  of  law. 

7.  The  Thansmission  and  Preservation  of  Records  Should 

Be  Provided  for. 

A  complete,  permanent  record  of  each  death  should  be  kept  in 
the  office  of  the  local  registrar  and  in  the  central  registration 
office,  and  provision  should  be  made  for  indexing  the  records  in 
strict  alphabetical  order. 

Returns  should  be  made  monthly  to  the  central  office,  and 
within  a  certain  specified  period  after  the  close  of  each  month. 
This  is  necessary  in  order  to  enable  the  central  office  to  ascertain 
the  efficiency  of  local  registration,  and  to  scrutinize  the  certifi- 
cates and  secure  corrections,  if  they  are  found  defective,  as  soon 
as  possible  after  the  cases  are  reported. 
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Returns  should  be  made  to  the  central  oflBce  in  one  of  these  two 
ways: 

a.  A  copy  of  each  record  may  be  made  by  the  local  registrar; 
in  which  case  the  original  record  will  be  forwarded  to  the  state 
ofiBce. 

6.  The  original  record  may  be  retained  by  the  local  registrar ; 
in  which  case  a  complete  copy  should  be  made  in  permanent  form, 
certified  by  the  local  registrar,  and  forwarded  to  the  state  oflBce. 

The  first  mentioned  method  is  considered  preferable. 

Note. — These  proylslons  insure  available  records  in  both  local  and 
state  oflOces.  One  of  these  necessarily  must  be  a  copy.  Both  are 
intended  to  serve  the  same  purposes,  and  it  is  therefore  imperative 
that — ^whether  retained  by  the  local  registrar  or  forwarded  to  the 
state  office — ^the  copy  shouM  contain  every  item  of  information  in- 
cluded in  the  original. 

8.    Penalties  Should  Be  Provided. 

Penalties  should  be  provided  for  violation  of  any  of  the  pro- 
visions of  the  law.  Each  section  should  specify  the  penalties 
imposed  which  should  be  based  upon  the  importance  of  its 
requirements. 

co-operation  of  officials. 

Municipal  and  other  local  registration  ofiBces  should  co-operate 
with  the  central  registration  oiBce  of  the  state ;  state  oflBces  should 
co-operate  with  the  federal  offices  collecting  or  using  mortality 
statistics;  and  all  should  labor  harmoniously,  to  the  end  that  a 
reliable  and  fully  satisfactory  registration  of  deaths  be  extended 
over  the  United  States  at  the  earliest  possible  moment. 

Whatever  variations  from  ^proved  practice  peculiar  local  con- 
ditions may  seem  to  require,  it  is  of  prime  importance  that  the 
registration  laws  of  each  state  should  harmonize  as  closely  as 
possible  with  those  of  contiguous  states.  It  is,  however,  both 
unnecessary  and  inexpedient  to  omit  any  of  the  preceding  pro- 
visions for  the  sake  of  any  apparent  local  difiSculty  either  within 
or  without  a  proposed  registration  area. 

A  synopsis  of  the  proposed  bill  is  here  submitted. 

Section  1.  Places  tho  State  Board  of  Health  in  charge  of  the 
system. 

Sbo.  2.    The  Secretary  of  the  board  is  given  general  super- 
vision over  the  central  bureau  of  vital  statistics.    He  shall  be  a 
medical  practitioner  of  not  less  than  five  years^  practice. 
41 
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Sec.  3.    Divides  the  state  into  registration  districts. 

Seo.  4.  A  local  registrar  of  vital  statistics  to  be  appointed  for 
each  registration  district.  He  may  be  removed  by  the  State 
Board  of  Health  for  neglect  of  duty. 

Seo.  5.  Forbids  burial  or  removal  of  body  without  permit 
based  upon  certificate  of  death. 

Seo.  6.  Certificates  of  death  of  still-bom  children  to  be 
signed  by  attending  physician  and  not  by  midwife. 

Seo.  7.    Contents  of  certificate  of  death. 

Sec.  8.  Providing  for  signature  by  undertaker,  by  local  reg- 
istrar and  physician,  or  other  competent  informant.  Eequires 
undertaker  to  notify  local  registrar  of  deaths  without  medical 
attendance,  and  for  investigation  of  such  deaths  by  health  officer 
or  coroner. 

Sec.  9.  Imposes  duty  upon  undertaker  of  obtaining  and  filing 
certificate  of  death  and  securing  burial  or  removal  permit  and 
delivering  such  permit  to  person  in  charge  of  burial  place,  etc. 

Sec.  10.  Contents  of  burial  permit  where  the  interment  is  to 
be  made  within  the  state. 

Sec.  11.  Forbids  interments  without  permit,  requires  sexton 
to  keep  record  of  interments  and  report  same  to  the  local  reg- 
istrar. 

Sec.  12.  Requires  all  births  to  be  immediately  registered  in 
the  districts  in  which  they  occur. 

Sec.  13.  Requires  physician  or  others  in  attendance  to  file 
birth  certificates  within  ten  days  after  date  of  birth,  and  imposes 
duty  on  local  registrar  to  procure  necessary  signatures,  etc. 

Sec.  14.  Contents  of  birth  certificates,  to  be  signed  by  attend- 
ing physician  or  other  person  designated. 

Sec.  15.    Requires  report  of  name  of  child  to  be  filed. 

Sec.  16.  Requires  every  physician,  midwife  and  undertaker 
to  register  with  the  local  registrar,  and  for  registration  of  such 
names  with  state  registrar. 

Sec.  17.  Requires  managers  of  hospitals  and  all  institutions, 
public  or  private,  for  treatment  of  disease,  to  keep  certain  sta- 
tistical records. 
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Sbo.  18.  Requires  state  registrar  to  prepare  and  supply 
blanks^  etc.^  to  local  registrar^  and  provides  for  examination  and 
collection  of  reports,  and  for  their  preservation;  also  requires 
him  to  inform  local  registrars  of  such  facts  as  may  prevent  the 
spreading  of  dangerous  diseases. 

Seo.  19.  Imposes  duty  upon  local  registrars  to  see  that  cer- 
tificates are  properly  made  out  and  to  issue  burial  or  removal 
permits  thereupon ;  provides  for  keeping  records  and  transmitting 
them  monthly  to  state  registrar. 

Seo.  20.  Each  local  registrar  is  entitled  to  twenty-five  cents 
for  each  certificate  correctly  registered  with  him. 

Sec.  21.  Certified  copies  of  certificates  and  fee  for  searching 
files ;  also  regulates  account  of  state  registrar. 

Seo.  22.    Penalties  for  non-observance  of  law. 

Sec.  23.  Requires  local  registrar  to  report  to  state  registrar 
violations  of  this  law,  gives  the  state  registrar  supervisory  powers 
over  local  registrars,  and  provides  for  institution  of  proceedings 
against  violators  of  this  law. 

Seo.  24.    Makes  act  effective  from  date  of  publication. 

Seo.  25.    Repeals  inconsistent  laws. 

Respectfully  submitted, 

F.  L.  SiDDONs^  Chairman. 

Aldis  B.  Browne, 

Walter  C.  Clephane. 

Note. — The  two  appendices  submitted  with  the  report  are  omitted. 
They  consist  of  the  following: 

1.  A  Vital  Statistics  Bill  for  the  Consideration  of  State  Legislatures 
approved  by  the  American  Medical  Association  and  the  Division  of 
Vital  Statistics  of  the  United  States  Bureau  of  the  Census,  being  a 
pamphlet  of  26  pages  which  can  be  obtained  by  sending  a  two-cent 
stamp  or  addressed  envelope  to  the  Bureau  of  Medical  Legislation, 
American  Medical  Association,  103  Dearborn  Ave.,  Chicago. 

2.  The  Bulletin  of  the  U.  S.  Census  Bureau,  S.  N.  D.  North, 
Director,  on  the  Legal  Importance  of  Registration  of  Births,  being  a 
pamphlet  of  32  pages,  of  which  the  last  10  pages  are  a  reprint  of 
portions  of  the  committee's  report  in  1907  (see  A.  B.  A.  Reports, 
Vol.  XXXI,  p.  1223). 
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lished, and  without  cost  to  him,  one  copy  of  the  proceedings  for 
each  year  of  his  membership.  A  bound  copy  will  be  sent,  unless 
the  Secretary  is  otherwise  directed.  Members  desiring  extra 
copies,  and  new  members  desiring  back  reports,  will  be  charged 
the  above  prices. 

The  great  number  of  applications  for  sets  of  reports  from 
libraries  and  educational  institutions,  and  the  small  number  of 
copies  of  many  of  the  volumes  on  hand,  render  it  necessary  to 
restrict  the  furnishing  of  complete  sets  to  those  Bar  libraries 
and  other  general  libraries  in  which  the  reports  will  be  of  most 
use.  Applications  should  state  the  size  and  character  of  the 
library  and  the  class  of  readers  using  it;  and  also  what  volumes 
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JOHN  HINKLEY,  Secretary. 
215,  North  Charles  Street,  Baltimore,  Md. 
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